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Garry Mauro
oMMmissioner
General Land Office

June 19, 1955

Mitchell Development Corp. of the Southwest
Mr. Dennis Langram and Mr. Al Lehtonen

2201 Timberloch Place

Woodlands, Texas 77380

Dear Mr. Langram and Mr. Lehtonen:

This office has reviewed Corps of Engineers Permit #16573 for the Mitchell
Development project in Lake Como, Galveston County, Texas.

Chapter 33 of the Texas Natural Resources Code, the Coastal Public Lands
Management Act of 1973, places the submerged lands of the State of Texas
under the management authority of the Texas General Land Office.

The bulkheading, filling and marina construction plans as depicted in the
application referenced above will affect state-owned land. 1In order to
conduct work on state-owned land you must first obtain authorization from
this office. Enclosed you will find an application form which should be
completed and returned with a $50.00 filing fee, made payable to the Texas
General Land Office, to: Mr. Don Mitchell, GLO Field Representative, 105
San Jacinto, La Porte, Texas 77571, (713) 470-1191.

As part of this application you must include a survey of the work site,
prepared by a Licensed State Land Surveyor, showing the position of the
present Mean High Tide line in relation to the project and your property

boundaries.

To insure that this survey contains the specific information necessary for
evaluation of your proposed work, I encourage you to contact the Mr. Herman
Forbes, Director of Surveying for the Texas General Land Office, at (512)

475-3145, before conducting the survey.

If it is determined that submerged state land is being utilized without the
proper authorization from this office, appropriate action will be taken to
protect the state's interest.

If you should have any further questions, please contact Hr. Mitchell at
the number above, or my office at 512/475-1539.

Sincerely,

C. Bruce Smith
Encroachment Program Administrator Certified ¢ 958177

Enclosures
cc:  Don Mitchell, Land Office Field Representative

Stephen F Austin Buidng
1700 Marth Congress Avenue
Austin, Texas 7870

[512) 475-20M
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G. Dowd Bumgardner
Viee Prgsudent and
General Counse)/ Reanl Esamie
August 19, 1985
Mr. C. Bruce Smith qﬁg

Encroachment Program Administrator
General Land Office

Stephen F. Austin Building

1700 North Congress Avenue

Austin, Texas 78701

Re: Mitchell Development Corporation of the Southwest
Lake Comoc Project, Galveston County, Texas

Dear Mr. Smith:

In reply to your letter of June 19, 1985, our records
indicate that the entire project permitted under Corps of
Engineers Permit No. 16573 was constructed on privately

owned lands.

If you need any additional information regarding this
matter, please let us know.

Yours wvery truly,

Vice President and
General Counsel/Real Estate

RBITCHELN EMERGY & DEVELOPMERT CORP, 2001 TIMBERIOCH FACE,
(TR e

PO B30 4000, THE WOODDLARDS, TEXAS T7380
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G, Dawd Bumgardne:

Vi President ano

Goner Covmsl/ Baci Eqtaie

November 20, 1986
-,
“%

General Land Office

State of Texas

Stephen F. Austin Building
1700 North Congress Avenue
Austin, Texas 78701

Attention: Mr. C. Bruce Smith
Encroachment Program Coordinator

Re: Mitchell Development Corporation
of the Southwest - Corps of Engineers
Permit Application No. 17800,
Eckerd's Bayou, Galveston County, Texas

Gentlemen:

In reply to your letter of Auqust 15, 1986, our records
indicate that all dredging, filling and bulkheading activi-
ties in connection with the above-referenced project will be

conducted on privately-owned lands.

If you need any additional information regarding this
matter, please let us know.

Very truly yours,

cEZvid Bumg

General Counsel/Real Estate

GDB/sp/2ALand

cc: Mr. Bruce H. Bennett
Mr. Ron Brinkley

RITCHEL EMERGY & DEVELOPMERT CORP, 2000 TRABEMOTH PLACE,
PO 300 4000, THE WOODIARDS, TELAS TTIE0 T137342.56.57

".14.'.:_;:-.-_1-:—.4 A3 P08



Texas General Land Office
Asset Management Division

Spencer L. Reid », Garry Mauro
Director ¥ Commissionar

July 8, 1986

Ms. Sharon Gillespie
Attorney Generals Office
411 W. 13th Street
Austin, Texas 78701

Dear Sharon:

With reference to our telephone conversation of last week,
enclosed is a file relating to an area on Galveston Island known
as Lake Como. In light of your extensive research on the Jones
and Hall grant, I would value your opinion on whether this land is
state owned. As you know, we generally claim anything subject to
the ebb and flow of the tide. The situation on Galveston Island
may be different in 1light of the legislative interwvention in the
Jones and Hall grant.

The second file (H. W. Reeves) involves a tract of land in the
mouth of Offats Bayou. We'll claim this unless you think it is a
problem,

Thanks for looking at this. Let me know if you think we have a
guestionable claim.

Singerely,
E:ﬁéif-hfﬁéégziﬁgk

Spencer Reid
Director
Asset Management

SR/nde
Enclosure

Stephen F. Austin Building
1700 North Congress Avenue
Austin, Texas TB701

(512) 463-5238

—i— -
! it & 30T



! 7 Garry Mauro

Sally S. Davenport ® A
o Commissioner

Director
Coastal Division

December 14, 1988

Mr. G. David Bumgardner, V.P.
General Counsel, Real Estate
Mitchell Energy and Development Corp.
2001 Timberloch Place

P.0O. Box 4000

The Woodlands, Texas 77380-4000

RE: Mitchell Development Corporation of the Southwest Lake Como Project,
Galveston County, Texas, U.S. Army Corps of Engineers Public Notice No.
17800

Dear Mr. Bumgardner:

our legal staff has reviewed your proposed work as described above and
determined that no state easement will be required at this time.

We appreciate your cooperation and assistance on this matter. Please call me
at (512) 463-5055, if I can be of assistance.

Sincerely,

e L

C. Bruce Smith
Administrator of Technical Programs

CBS/jlw

CC: ¢Tom Huckols
Ron Brinkley
Marcos De la Rosa

Stephen F. Austin Building
1700 N. Congress Avenue
Austin, Texas 78701
(512) 463-5059

frnBin R37/0



Garry Mauro
Commissioner
General Land Office

August 15, 1986

Mr. G. David Bumgardner

Mitchell Development Corporation
of the Southwest

2002 Timberloch Place

The Woodlands, Texas 77380

Dear Mr. Bumgardner:

This office has reviewed Corps of Engineers Permit #17800 for Mitchell
Development Corporation's proposed work in Eckert's Bayou, Galveston County,

Texas.

Chapter 33 of the Texas Natural Resources Code, the Cpastal Public Lands
Management Act of 1973, places the submerged lands of the State of Texas
under the management authority of the Texas General Land Office.

Portions of your proposed work will affect state-owned submerged land. The
dredged channel in Eckert's Bayou, and any other work performed in submerged
tidally influenced areas, will require authorization from this office prior
to construction. Enclosed is an application form for an easement for this
work. Please fill in all portions and submit two copies of the completed
forms, along with the required maps and plats and a $50.00 filing fee made
payable to the Texas General Land Office, to: Ron Brinkley, GLO Field Repre-
sentative, 105 San Jacinto, LaPorte, Texas 77521, (713) 470-1

Also, be advised that the Land Office prohibits the bulkheading and filling
of state-owned lands. Any portions of your project which involve bulkheading
and fllllng should be reviewed with the Land Office Surveymg Division in
Austin to insure that state lands are not affected.

Stephen F. Austin Building
1700 MNorth Congress Avenyue
Austin, Texas T

512 4635256



If you should have any

further questions, please contact my office at

512/463-5055, or Fon at the address above.

Since :ely ' j
(___. AAL L “0

C. Bruce Smith

Encroachment Program Coordinator

CBS:vw

cc: Mr. Marcos Dela Rosa -

Chief of Regqulatory Branch, U. 5. Army Corps
of Engineers, Galveston District Office

Mr. Ron Brinkley - Land Office Field Representative
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June 1, 1987

Mr. C. Bruce Smith_

--Erictoachment Program Coordinator
General Land Office
Stephen F. Austin Building
1700 North Congress Avenue
Austin, Texas 78701

Dear Mr. Smith:

By letter dated August 15, 1986, your office asserted
that portions of the work proposed in Corps of Engineers
Permit Number 17800 by Mitchell Development Corporation of
the Southwest would affect state-owned submerged land. The
work is proposed to take place in Eckert Bayou, Galveston
County, Texas. Mr. G. David Baumgardner, of Mitchell
Development Corporation of the Southwest, subsequently
informed your office that all land proposed to be affected
in Eckert Bayou was privately owned. Your office requested
that Mitchell provide analysis to support this position.
Mitchell Development Corporation of the Southwest has
requested that we review the reported cases concerning
private ownership of submerged lands on Galveston Island for
the specific purpose of determining whether it must obtain
authorization from your office for the work proposed by
Permit Number 17800. While we have not made an examination
of the chain of title, the reported cases indicate that the
State of Texas does not own these submerged lands, rather,
title long ago passed to private parties. Thn=, &all
activity authorized by Corps Permit Number 17800 are to be
done on privately owned lands.

Title to the property in Eckert Bayou affected by
Permit Number 17800 originally passed out of Government
hands by a patent from the Republic of Texas, through its
President, Mirabeau B. Lamar, to Edward Hall and Levi Jones,

1]

2
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which was issued on November 28, 1840. This initial patent
of 18,215 acres was held void by the Supreme Court of the
Republic of Texas in State v. Delesdenier, 7 Tex. 75 (1851).
The Texas legislature, by an act dated February 8, 1854,
confirmed the patent and stated that "Texas disclaims any
title in and to the lands described in said patent."

The clear intent of the Jones and Hall patent was to
grant title to certain submerged lands to private parties.
Indeed, the proposition that the State can convey land
beneath navigable waters to private parties was established
as early as 1899, in a case involving land submerged beneath
Offats Bayou, Galveston 1Island, Texas. In Baylor v.
Tillebach, 49 S.W. 720 (Tex. Civ. App. - Galveston 1899, no
writ), the court considered a trespass to try title suit
involving a tract of land submerged beneath Offats Bayou.
There, the original survey expressly called for meander of
the Bay. The court held that the effect of the patent was
to convey the land comprising the bed of the bayou. The
court also expressly held that the sovereign could convey
lands beneath navigable waters. Accord State v. Bradford,
50 S.W.2d 1065 (Tex. Supp. 1931); North American Dredging

Company v. Jennings, 184 S.Ww. 287 (Tex. Civ. App. -
Galveston 1916, no writ).

Survey calls +that meander the bay, such as those
contained in the Jones and Hall patent across the mouth of
Eckert Bayou, clearly convey the bed of the water body
inside the mouth to a private party. The Texas Supreme
Court has clearly ruled on the issue of where a bay survey

line is located:

[Iln following the shoreline of a bay...the
survey, when it comes to a smaller body of water
or a river entering a bay, should go from headland
to headland rather than up the river or smaller
body of water to the limits of the tide.

Giles v. Basore, 278 S.W.2d 830, 836 (Tex. Supp. 1955). The
Giles court also cited as supporting authority for this
proposition Knight v. United States Land Association, 142
U.s. 16l (1891), State v. Bradford, 121 Texas 515 (1932},
and Horton v. Pace, 9 Tex. 81 (1854).
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Once title to land has been granted in a patent, the
sovereign is bound and is not entitled to disregard its
grant. Courts do not look favorably on tardy arguments that
a patent is invalid, or should be radically reinterpreted.
In United States v. Certain Tracts of Land, 93 F.Supp 182
(5. D. Tex. 1950), the court was asked to determine whether
private persons, or the State of Texas were to receive
condemnation monies for lands submerged beneath Oyster
Creek, Brazoria County, Texas. The court found that the
landowners held the land under grants over one hundred years
old, and that during that period the sovereign had not
questioned their wvalidity. The court noted that the grants
were shown on official state maps and the state had received
tax monies on the land, thereby acquiescing in the
landowners' claims. The court wrote,

Texas courts recognize the sanctity of grants and
patents and do not set them aside, wholly or in
part, except for grave reasons. The grants here
should not be lightly regarded. 1If this were a
suit by the State to set the grants aside, or to
recover excess therein, the State would have a
laboring oar. It would, without doubt, have to
combat all the presumption of regularity indulged
in faveor of the long asserted claim and title of

landowners., It would unguestionably have the
burden of showing that such surveys were and are
excessive.

I, iat 185, The federal district court clearly and
correctly stated Texas law. In considering the Jones and
Hall patent, which is the original grant covering the
property in Eckert Bayou, the Houston Court of Civil Appeals
held that title had passed to private parties, and further
held that a grant by the sovereign must be upheld as though
it were a controversy between private persons: "The sover-
eign must fully honor its valid conveyances and contracts."

Seaway Company v. State, 375 S.W.2d 923, 929 (Tex. Civ. App.
- Houston 1964, writ ref'd N.R.E.). Other reported cases
considering title to submerged lands around Galveston Island
have uniformly concluded that title passed to private
parties. E.g., Chuoke v. Filipas, 10 S.W.2d 807 (Tex. Civ.
App. - Galveston 1928); State of Texas v. Chucke, 154 F 2nd
1 (5th Cir. 1946), cert. denied, 329 U.S. 714 (1946).
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Moreover, the conveyance to private parties made by the
Jones and Hall grant has long been recognized in the
community. The reputation of the submerged lands at issue
is plainly that it belongs to private parties. Numerous
maps exist showing lot lines on the disputed portion of
Eckert Bayou. Private parties have paid taxes on the land

for many years.

In summary, the state has not previously litigated the
ownership of these particular lots submerged beneath the
waters of Eckert Bayou, but the holdings of both state and
Federal courts faced with similar questions over the
ownership of land granted under the Jones and Hall patent
have indicated that ownership o©f these similarly situated
lands have passed out of the state and into private parties.
Therefore, we believe that the work proposed under Corps of
Engineers Permit 17800 will not affect state-owned submerged
land. Accordingly, we do not intend to make application for
an easement for this work. Should you have any questions,
please feel free to telephone me at 713-654-4598.

Very truly el :
ffizail“**iz”;:])j'-jfb?(l 41{;Kf

Sharon M. Mattox

Attorney for

Mitchell Development Corpora-
tion of the Southwest

0559/2939
cc: Mr. David Baumgardner

MITCHS/07
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