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July 12th, 1 9 & 9

laGlorlia Corporation
P, 0. Box 779 e ML TR
Corpus Christi, Texas :

Attn: Mr, 8. A.Story, Jr.

Centlemen:

With respeet to your incuiry as to the definitions
of the boundaries of your State Lease on the San Bernard iiver,

% I can ansver this only by giving you what information
have,

In the Spanish Archives at the General Land Office,
Austin, Texas, Vol, 53, Pagee 58 to 66, and in the translation
thereof in Empresarios Contracte, Pages 375 to 379, both
inclusive. Thle query and answer is referred to the Supreme
Government's definition of a part of the Colonization Laws of
Auguet 18, 1824, Quote: *In regard to the 2nd point two things
must be dlstingulshed; the lande contiguous to the rivers,
whieh are constantly covered by the waters of the game river
or those which are absolutely imundated when great floods or
inundations occur; in the first case 1t is beyond all doubts,
that these lands which are permanently covered with water can-
not compose any part of a league of land; but if only liable to
occeslonal overflow, as is supposed in thie 2nd case, 1t must
be INCLUDED INK the lands adludieated to the New Colonists,
beginning the surveys from the matural margins of the river,
- when 1ts waters are in the natural state; all that placed on
the benks of the rivers, remains consequently eubleet to the
reeiproeal right of the alluviel in conformity with our laws",
(Capitalization mine).

In my 42 years of actual surveying experience I have found
& nmumber of originel corners of the early grants and abutting
rivers. In every inetance the original corner was found on top
of the high bank, &t the waters edge nor at the top of the
channel bank. See illustration,

‘In this particular area, but in Brazoria County, the
original Cyprese tree for the & and Hoore Survey waa found on
the high bank of the San Bernard River., ‘'In Harries County, the
original witness trees for the Northeast corner of the John Brown
Jonea were found on the high bank of the 8an Jacinto River,

The eame 1s true of the J, B, Stevensaon,

In Chambere County the original corner and witness trees
of the ¥White Survey were found on the high bank of Turtle Bayou,
These all coms %o my mind without refersnce to my earliest fleld
books .

In the fourth peragraph above I guote "remains consequent-
ly subject to the reciproesl right of the alluvial®”, I take this
to mean liferally what 1t saye - that the area within the high
bank (See 1llustration No, 1 ) belongs to the alluvial or =211
persons, not to those solsly whose grants abutted the stream,
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It must be remembered that in the later 1700's and
early 1800's there were very few traces or tralls over Texas
and Mexleo; that the Spaniards were a seagolng race and were
dependent ely on rivers for transportation inland, and that
it was a neceselity to have an area between the waters edge and
top of bank for camping, eearching for fuel and food. Therefore,
to me it is eclear that the llluvinl ment the soll of the people =
not of one 1nd171¢un1: but was to the Colonist the same as our
strests and hl 8 are today, for use of all the people -
not solely those ge properties abut thereupon,

The Spaniards were definite in thelir intentions %o
provide & common ground for the people, to-wit: In every grant
set aside for a township there was always reserved a plaza, or
place belonging to all of the people, Surely if this were done
in town grants then the Spaniards must have been eq provi-
dlnt in protecting the mailn arteries of travel, (Law 6, Title

part 3 of the idag declares that, rivers, harbore, and
wﬁia highways belong to all persons in’ common) .

Webster defines; "Bark, n (ME bank; ice, Bakki, a

bank of a river, ridge; Dan, bakke, a hill),
1 .Lloundurpuc arur%h ..:-_;-

avine, or t alup ll of a &
the ground bordering & water course whether ltup

or flat: u, the river overflowed 1ta BANKS,

7=C. A deposit of ore or coal 20 situated that it can

be worked by excavation gbove the water level.

The definitions c¢learly indleate that the banks of a
stream are the sheer and/or sloping sides which confine the stream
to 1te bed, therefore or conversely the bed of a stream 1s the
area between the banks, banke being the area betwesen the thread
of the stream and the natural or normal land on the sides thereof,

It is ommon knovledge, and universal ues, that a stream
is not out of banks until it leaves the high banks and begine to
overflow the lowlands or bottoms, See illustration Ko, 2.

There are & number of streame in Texas where the actual
water covered area shiftes from place to plece in the bed so that
no one specifled area could he opdinarily covered with water,
To-wit: The San Jacinto iilver, above tldal effeot, where the
banks are well defimed, the thmd. of the stream or the water
govered area; in plaun only 20 feet wide, shifts first from
one slde to the other over an area of 200 %o 300 feet, in this
instance only the high or cut banke can define the strean,

On the Frio River, with a width of 300 to 400 feet
between out banke, the thread of the stream 1n places 18 not over
5 to 6 feet, as of this date it 1z agalnet the right bank, The
next big min may, as I have seen it do, move the gravel bars
and throw the thread in the center or against the left bhank,

In each of these Ainetances the channel of the river
or the thread of the river, shifte from time to time so hat
the actual channel could nnl;r be properly defined as between the
high banks, Incidentally, the banks of the San Jaclnto are
gsand and clay = of the Frlo largely rock bluffs,

The decisions of the Texas courts are most vague in

defining the beds of streams and segregating between pubtliec and
private ownership,
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1. In State ve. Bradford 121, Tex, 515, 50 &.W.
(2) 1065, It was held that a patent orossing a stream did not
divest the State of 1te title to the of the stream, (You will
note that the decree says bed of the stream). Thls decree does
not say thread of stream, no mention of water covered area. The
problem here then is what constitutes the bed of a stream.

Article 5302 is a continuation of Sections Z1l and 42
of an Act of the Republic of Texas passed December 14, 1837
(1 Gammel's Laws, . 1412-1418), and the which 1t pre-

scribes has no app£ cation to a grant made earlier, a
in ect & W ua :i Q%E;;ég-
gggz" & 0 v [*] . From t.
can seen we shoul govern e Spanish law in
our determination of what conatitutes the bed of a strean.

In Manry ve, Hobinson 122 Tex, 213, 232, 56 5, W, (2)
438, Chief Justlice Cureton said: “Subjeot to the adoption of the
common law we have ignored lte rule that grants on streams above

tide water carry title to the thread of the stream, and have
continued to apply the W ’ fhich the aet of 1837
%!f%ﬂ are & 5 rropsrty ‘the gtate® (my ergooring and caps,)
In Austin wve. Hall 93 Tex. 591-597, 57 8, W, 563, points
out that the title to the beds of the streams remaln in the soverelign.

In Motl ve, Boyd 286, &, W, p, 4581« Numerous definitions
a8 to water and water courses are glven, "Bed of Utream" 1ls portion
of soll alternstely covered and left bare as 1t may cecrease and
diminish in water supply.

"Banke of Btream" or river are water washed and relative
permanent elevatione at outer lines of river beds, serving to sspa=
rate from adjacent upint, to confine water within course.

From definition 1t is clear that all area between high cut
banke 1e the bed of the strean,

In numerous cases of gyrg % gurveys whieh I have
made under State leases I have rigured the area between top of
high eut bank to top of high cut bank and if I am not badly mle-
taformed the State has based thelr allowable on this area, -
this being true, then the State on its leases has set out and
defined what 1t claims to own in various looalltles.

The following references cshould be looked in to by
your attorneyst

United Gtates Bupreme Court Reports 68 Law. Bd, U
8. 263"‘265' PE 1121-

United States Suprsme Court Aeports 67 Law, Ed.
U- 5- 259“262. pE- "‘33-

8, W, leporter 2nd serles Vol. 86, pg. HuC-ihL7
Graham ve. Kalght Tex, 240 5.M. 981-983,

Eagrava. Spalding (D. C. Kentuecky) 46F, (2nd)
798=-800,

Maricopg County Munlicipal Water Conservation
Distriet Ho, 1 vs, Southwest Cotton Co, (Arlzoma)
b p, (2nd) 396=376."

Howard ve, Ingursull 54 U.8, (13 How) 381leh27-428,
14 Law. Ed, 189,

Thomas vs, Hatch - 23 Fed. Cas. 946,

Alebema vs, Georgla 64 U.5, (23 How) 505-513-51k,
16 Law, Ed, 556,

Gould on waters, 45, in Howard vs, Ingsrsoll

sh U,8, (13 How) 331-14 lLaw, Zd. 189,

Revised Civil Code Articles L§55-457, Wemple vs.
Tagtham 90 So. 637, 638 - 150 Loulsiana 247,
Yorde and Phrases - Permanent Zdltion Vol. 5,
pages 105-106-107-108,
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There is a serious doubt in the writer's mind that
any revised Civil Code, can or could effect the righte of the
govereign and its citizens in, on or to the laws ln effect at
the date of titles issued prior thereto.

The waters of the San Bernard River in whieh you are
interested abut colony grente and 1% ocours to me that the
laws in effect ot the date of the titles would govern.

In view of the various declsions in the meany studied,
the conflieting desor&ptions given in the varlous cases, I do
not feel competent to pass on what constitutes the bed of a
gtream, However, I do feel that in all falrness that the Gtate
ghould have the area between the top of the high cul banks with-
in whieh the stream or flow is confined during normal (if there
be such] flow, flooding condlitions due to excessive ralns,
extreme drought periods and which high banks contain the water
and cause the stream not to lsave or get out of banks.

lature, over thousands of years, has created the streams
and their banks as natural drainage, The banke to conflne the
water during either unusual high water or extremely low water.
Certainly man, with a few casual observations, cannot hope to
compete with a problem that the foroces of nature and the elements
have been many thousands of years in solving.

A drainage diteh is designed %o carry off a determined
amount of water when the diteh is full between the excavated banks,
the seame 1s true of & irrigation canal., Can there be any differgnos™’
in the purpose of the area betwesn the high banks of a stream as
fixed by nature, the diameter of a sewer pipe, the excavated
area in a drainege diteh of the ocut and built up banks of a canal,
Nature hae provided the streame - man the sewers, ditches and
ganale « but all with the same purpose, to carry a prescribed
volume of water. .

An engineer takes the area to be dralned, the ralnfall
over a long period of years, the amount of run=-oi'f and designs
& diteh or oanal with a suffieclent grade to carry off the ecalculated
Tulu?:iof water, so as to satisfy these contributory facts and
conditions,

In the formation of stream, banks of streeme, ete. nature
over a period of hundreds of years has adequately performed th?t
which man attempts to €0, bas his design on zhort perlods o
time and inadequate experience. g

In determining the area of your Btate Lease on the San
Bernard Hiver, according to my survey, I find there is an area
of 275.02 acres from top of high cut bank to top of hlgh ecut bank.

AL Eﬁfé?fijq
‘J. &, Boyles, C, E.

JGBimeo
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Rrver bottons vsually Timbered
with occasional, S¢ycamorg willow or birch-Cypress -
| below hrish bank.
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. Note.
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