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1. The mineral rights obtained by

George L. Harris are intervening

2. BSaid intervening rights still
- m:ﬂ’-t. -

é. BSueh rights now prevent the

original purchaser from reinstating

said lands or any part thereof.
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Austin, T o X & B
April 10th, 1919,

Eonorable J. 7. Robisen, | :
Lona un-:ll;lnnu.
AUSTIN, T E XA 8.

Dear Sir:

Un NMerch 21st, 1919, you addressed the

' following inguiry to thig Department,

"O0n Septe 22, 1900 tiis Depertment sold to
¥ 7 Froelend seoticn 12, § T & B certificete 427,
in Bragorie gcwmty as dry gresing lend. On Dec.

. 80, 1915, the owner let this trect bde forfeited for
non paynent of interest, and the land was plsced om
the merket and given & minerel elussifications

"On April 1916, Cev, L Haerries filed
with the gounty elerk & minerul appliesticn on the
land, snd per«it wap igoued thereon, om June 6, 1916.
tn April 1917 ti® ower «f the purchace under
Freelond d the vack intercst amd reinstated the

former purchare, i

- "The permit will expire by ite owmn limie
totion June 9th next, and 1 desire to Imow what i
the lognl status of the lend end minersl righte.

"ohe questions invelved would be somewhat
ae followes N f

"let = Uore the minerel righte of Geve be
Earvie .an intervening right, that wouid prevent the
: -owner hm'ﬂmwtina the ovriginal purchese, .

"2nd « Did the owner have the right tc¢ reinstate '

the land without the mdneralse

- "8rd p» Vhen the Harrie permit w
the owner of the land became Peinvestod wilh ¢itle
te the minersls, 6r will the Strte continue to own
the minerclm, sad the owmer of the land have good
title to the soil, '
%ol %, g A
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"4th - Ues the reinetutement valid for the soil,"

Said purchaser W, T, Ireelsnd had the legel right
to purehace gaid peetion of land hptmm £8nd, 1906, and become
the owner thereof by complying with the terms end conditions
of Revised Civil Stetutes of the Stete of Tesss, Chapter 99, aid

. paxrticularly irticles B4U9 et meg, The sward by the Land

Comniss fover to e2id person and his peyment of the one-fortieth
oash reqvired, and the mt;on of hie obligetion to the State
for the remaining unpaid purchsse meney, estabiished sn interect
in peid land under the stotute whieh ¥, T, Freelend cou d trange
fer by deed. However, such infereet wae nothing but & right to
sequire & title by compliance with the terme of the euntrect,
end performence of the conditions precedent, which were the
vayment of the interest and the prinecipel sccoxding tc the
terue expressed in the law and the agreemont,
' Therefore, it ig held im Fristoe ve. Blum,
46 5.9, 998, se follows: 3
"o cunclude that the eleventh seeticn of the tet of
1867 wap intended by the legislature to, end properly
did, empower the commiecsiomer of the GCeneral
ee t¢ recind the sales made of the free school
in ease the purchasers failed to comply with the
of the purchase, whether the siale was made before
the ensctment of the law, end that the eleventh
of the ‘et is not subjeet to the chbjection that
stes the Comstitution in sny perticular,” -
Thie holding is aleo upheld in the cosecf
Waggoner ve. Flack, 51 S.W. 330 and Lavless ve, Wright,
86 S, W, 1089, The said ¥. 7. Freeland, scooyding to the
stetement of the Commiseioner's letter, "ailed to carry
out the terme of his extract but not paying the nhmt
en the indedtednese that he owed for said lsmnd &8s required
by law, end it wer the legnl Mty of the commissioner to
forfeit sald lsnd and place the some om the merket under
the lews existing at sald time of forfeiture, or eny
future law governing said lands.
Revised Statutes, aArticle 5488, rende, in part,

as followsy
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"if the firet day o Sovember of any yeur
eny ann ¢f the interest due on emy obligation
remeing unpaid, the commissiocner of ihe general
land office gphall endorse om such obligation, "Lend
Forfeite:, ' ond shall cause an entry tc that effect
t¢ be made on the ageount k tntlth-mmn:n’
and thereupon said land thereby be forfel to
the state without the necessity of re-entry or
Juiicial ascertaimment, smd shall revert to the

partioulsr fund te which it originaliy e
and hruoumumm-m.m “%’
or any future law; provi the purehaser of

district court of Travie county, Texes, asgainst the
comnissloner of the gemersl lsnd offiee, for the

se of contesting suveh forfeiture and ut‘lht
agide the same, upcen the that the feote dia
net exist suthorizi g e forfeiture, but, if no
such guit has bewn instituted es abowve provided, such
forfeiture «f the commimdioner of the genersl land
office shall then become fixed snd econclusive. In
any csges where lande have buen forfeited io the
atate for the nonepoyment of interest, the
o 1hets witten’ roctas ok 3 s e DY G
on r written . paying o resgury
the full amount of ereet due on euch claim up to
the date of ﬂlll'll‘l“ii rovided that no to
of thir persone may hove ervened,"

There have been seversl minerel sots passed
by the legislature of the State of Texse, and I refer $o
Geviged Statutes 1695, /riicle 8481, snd eucceeding articles
in the chapter therein omtained, sleo to Revised Statutes
1911, ‘rticle 5904, and pucceeding artieles in the chapter
in which the same ip conteined. However, the Tforfeiture
of the leande in quention wee mot until Ihu-m B0y 1915,

&t which time suweh of the articles of the Reviged Statutes
referred te above then in force, mmd Chapter 1738, of the icote

" of the 85ré Legiglature, beginning at page 409, were in foree.

Section 1 of said let resds ss followmy

"All public school, University, Asylum sni the
other publie lmm fresh woter il.hl. islands, bays,
merehes, reefs, ealt water lakes; belonging to
the State of and oll lands whieh may heresfter
be so owped and lamdes which heve beem heretofore
#old or disposed of by the State of Texas, with &
resorvetion of minerale or minersnl »ri theroin,
ag well as all Jande vhich mey hereafler be sold with
reservation of minersls or minersel rights therein,
and lands purchared with relinguichment ¢ f the minersle
therein, shall be ineluded within the provisions of
tiis 2ot and shall be cpem to miners}l prospect
mineral development and the leage of mineral ri %0
therein in the manner herein provideds Umly c¢itiszens
of the United Statesm and muoh other perscms as have
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heretcfore declared or shall hereafter declare thelr

intention of becoming such shall be intitle d to

sequire eny rights under this iets It ie declared

te be the policy of the State te open all such lands

to mineral proepecti g and development on & syetem

providing for the t into the State Treasury

to the ereiit of permanent free school, University,
or other m-. of eertain rents and royelties

upén the grosa output ntw m or mineral

product thereon,”

Section 2 of said gn reade as followsg

"iny person or essoeiation of persc gorpa ate
or otherw desir toc obtein the ri t to Erupm
S 5o tn my o The Sagvipnt seaite Tuse sthetd
may be sny e su pu o0
1- Uliﬂﬂlﬂ’nr igylum or cother public lands

e Stut ch may be unsold at the time such
lniﬂ is kmown as herein provided, or in
of paid land which hae heretofore been sold with
‘reservation of minerals therein to the pudlic free
school fund or other fund end such of said land ae
hag hervetofore been purchased with the relinguishment
of the minersls therein by the purchaser, or in any
of ssid land that may hereafter be scld with the
recervetion of minerale therein, algo in of the
fresh water lskes owned by the Siate or public
free school fund or other fumd, snd ale¢ in any
of the islsnds, bays, msrshes, reefs and salt water

n.h.‘ nay 4o & numm_ ations, terms and
econditione of thie i\.t r with such rules ond
regulations se may be adopted relative theretc and

necoss for m mﬁnn of the purpose of thie
set by Commipnioner of the Genmersl lamd Office.”

%e ba ve sean thet the lends were forfelted and
of course were returnmed to¢ the fund to which they originally
balonged, whigh I presume wep public free schoel land. it
will be goen in the latter part of Section 1 that it is declared
t0 be the policy of the State to open &ll such lande to minmeral
prospecting and developmont on & system providing for the pay-
memnt into the State Tressury tc the eredit of the permanent
echool fund, Univereltiy, Asylum and cther funde, w©f said
royalties, reante, ete,

The first md lest part of Section 8 in substance,
providess

ror, “ThvBRES Bedse1sinT 11 SPtadeutll ZEMnke BES"RSTn

m publie !'ru achool m. eto.mey do ec under the
lations, terme and eonditions of thie lLet, together

hc such and ap may be adopted
ﬂhti“ thereto and necespary ior the executlion of the
purpose of t{:ia iet by the 81l
Lond Uffige.
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The Commissioner, upon the date of the forfeit-
ure of said land, in the beginning reclassified said lands
and placed the same on the market as mineral lands and grazing
lands, which he had a right to do under the law and the
rulings of sald office, This segregated the mineral right
from the surface right and of itself was a change from the
nriginal status of the land when purchased by W. T. Freeland,
as the same at that time had no mineral eclassifiecation,

George L, Harris had the right to file & mineral
prospect application on said land on April 28, 1916, under
the minersl laws then in force above referred to. Such a
£iling constituted an interest in land as is seen by the above
ecitations and decisions and the statutes, and carried with it
a right enforeible in law and said person was a third party
as contemplated by Artiele 5423, The above statute says:

"Any case where lands have been

forfeited to the State for nonpayment

of interest the purchasers, or their

vendees, may have their claims reinstated -

on their written request by paying into

the treasury the full amount of interest
due on said cleim up to the date of

reinstatement, Erovi&ad that no riégtﬁ
of third persons may have interve .

The rights of said third persons are still exist-

ing, as I understand it, and said W. T. Freeland has no right,
to reinstate all or any part of said land on his original ‘con-
tract. To support sald statement we quote from Lawless vs.
Wright 86 S.W., bottom section, column, p. 1040.

"It is provided in Revised Statutes,
Artiele 4218L that when a forfeiture takes
place the land shall revert to the particu-
lar fund to whieh it originally belonged,
and be sold under the provisions of this

chapter, or future law." And further,
"in any case %%era Tands have been for-
feited to the State for the nonpayment of
interest the purchasers, or their vendees,
may have their elaims reinstated on their
written requests, by paying into the
treasury the full amount of interest due
on such claim up to the date of reinstate-
ment; provided that no rights of third
persons may have intervened."

The Court says further:

"That that provision in no way weakens
or affects the proposition that a forfeiture
restores the land to the public domain and
reinvests the title in the State. In this
cage after the forfeiture the State .exercises

%tf Ti@lt to 8611 tha 15.1111. TEEE R E] o'rhﬂ fﬂr-
elture destroyed his elaim to the land
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Honorable de Te Nobison -

completely, and the pri.vi.laga given to him to

n-l ement did not
have the ﬂrut of ﬂaﬂilmin‘ the title, whether
legal or equiteble in the purcheser after the fore-
feiture; snd, although he may hove fully intended to
bhave hle elsin reinstated at some future time, he
eould l"l unti that reingtetement wos made, have
nainteined & cult for possessicn. He did not have
any poscessicn of right of mien te be invaded
by sppellee after the furfelture,”

® Pollowing the abeve holdimg the csse of Jones
Tobison, 130 2.%, page 079, holde subetantislly, ean
eation for reinetatenent nade after a sub-purchaser had
eted his proofe, came to late, Therefore, we will
thet the minersl righte nmunwm&hmu
n:'nur existing, ere interveming righte, snd thet the same are
“28 weuld prevent the owner from reinetating the original
hase, Ye gee no resson why the original purcheser womnld

be ;-miw to reingtete the lend with the minersl rights,

part of seid land, with.ot mmﬂm; LT
paid originel eontruet, He might have & right to repurchase,
however, thet woulid depend poseibly on construction of some
other statute. .
We will not answer e to what might be the
effect provided Harvie' were to peryit hie minerel righte
tc expire, ue thoet condition hes not arisen 2ndé may never
arise, 2nd thie gueetion would reguire & grest dsal of
rmttthitMthmmt is net now in
position to undertelke, unless said guestion hep already arisen.
| Yours verv truly, i
- e O o - : __ SEE—

-

rpeiotant Attorney General.

WiB-vae
This opinion has been considere! in cwmference, approved

ami is crdered recorded.
‘ttormey Cenerals
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