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LAWYERS 408211 FEVNOLDS BLDG,

FORT WORTH, TEXAS PHOME LAMAR 070

May 24th, 1918.
Hon. J.T. Hobinson, : 4
Commissioner General Land Office, et

Adustin, Texas. MAY 311918 .

Relerred to Law

Dear Sir:

I acknowledge receipt of yours of the 20th inst. which
came two days ago. I carefully note what you S8 Y. -
dox to you dated April 26th referred to in your letter to us of
date May 20th and of course I have no means whatever of tnowing
what arguments mgy have been wurged to you by Mr. Maddox to make
you believe that the patemts for Sections 1 and 2, Block 1,

L.H. Fox surveys were erronsously issued.

These ratents were not obtained by any device or rep-
resentations on my part to your office, nor on tha:part of Mr.
Yarbrough. Sometime in the early pa¥t of the month of April I
wrote you, asking what was nacassary.tﬂ be done to patent the Fox
surveys and the substance of your reply was that sl1 thet was nec-
essary was to pay the unpaid purchase price, that the necessary
surve ying had been done to suthorize the issuance of the patents.
Thersupon, I sent to Austin, exchange ® r the purchase price,
patent feey, etc., and in due course the patents were received
and delivered by me to the owner of the land, Mr. T.B. Yarbr ough
of this City.

Aceording fto my understanding from lir. Yarbrough, in
’

the year 1902, before I had done any business for him, the late
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Major W.W. Flood of this City was his ccgggl in connection with
his land matters in Cottle County, and Mr. Yarbrough advises
me that Mr. PFP.M, Maddox of your City was employed by Major
Flood to set for him with the land office in ad justing the lines
of his land, and further, that the surveying of the Fox surveys
and the application to purchase them were made under Mr. Maddox's
direct ion. At that time, Mr. Carroll, the County surveyor of Cot-
tle County believed that a vacancy existed between the North
line of the Dexter survey and the South 1line of 3eetion 585,
Block He, W.& N.W. sufficient for the Fox surveys, for the field
notes under his officisgl ogth show this. If Mr. Yarbrough is cor-
rect in his recollection that Mr. Maddox was then acting for him
in the matter of his transactions with the generdal land office,
then I feel justified in assuming that Mr. Meddox then concurred
with Mr. Carroll in his opinion.

Some years ago a suit was instituted by the White-
Swearingen Livestock Company, which owns a large body of land
ad joining Mr. Yarbrough's pasture on the South in Cottle County,
to determine the location upon the ground of lines between its
holdings and Mr. Yarbrough's holdings. In this suit I was émpluyad
to represent Mr. Yarbrough amd I made a trip to Aﬁatin and spent
at least one day aml perhaps more with Mr. drnest Von Rosenberg
who was then Chief Draftsmen in the General Land Office, in exam-
ining records, and to satisfy myself as to the facts, and to
secure the necessary copies to support Mr. Yarbrough's side of the
controversy. I had the fullest benefit of Mr. Von Rosenberg's

extensive kndwladge c oncerning matters in the General Land Office
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and his most whole-heasrted assistance in securing what I needed.
Jr. Von Rosenberg, as I understood it, was strongly of the opin-
ion that My. Yarbrough's contention ﬂaﬁcerndng the locations of
the questionedlines was correct and these contentions held the
location of the Samel Dexter survey as now contenied for by

Mr. Yarbrough, and as indicated by the land office by the is-
suance of the patents for the Fox surveys. I arranged with Mr.
Von Rosenberg to go to Paducah st the trial of the case as a wit-
ness, and to take with him original maps, sketches, field notes,
ete. in the General Land Office, . and which, under the law, can-
not leave the land office except in the custody of an employee of
it.

Later, I spent another day in the land office upon the
same issue with Capt. George Spiller of Jacksboro, Texas who
worked as the representative of the Houston & Texas Central R.R.
Co. with Joe L. Long, State surveyor in meking the re-murvey
of W. & N.W. Block H., in the spring of 1888, and was fwther
confirmed in my opinion cacerning the location of these surveys
by information received from Cgpt. Spiller concerning the work
actually done on the ground, and information received from Mr.
Von Rosenberg, and records from the General Lard Office, as to
what was shown there.

This law suit between the White-SwearingenLivestock
Company and T.B, Yarbrough was finally settled by written agree-
ment, which matured into a judgment of the District Court of
Cottle County. It is my information that a certified copy of
the judgment of this suit has been filed with the records of the

Gereral Land Office. If my information on this point is in-
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correct, I will be glad if you will advise me and I will then ob-
tain a certified copy of the judgment and send to you for your
records.

Since the agreemesnt settl ing the suit mentioned, amd the
judgment entered thereon, the White-Swear ingen Livestock Company
has not had, nor claimed, as I understand, any interest in any
lands lying in Mr. Yarbrough's pasture North of the line fixed in
gaid judgment, and which includes the Dexter survey and the two °
Fox surveys, lying between the Dexter amd W. & N.W. survey 585,
Block H.

As I now understand, Mr. F.M, Maddox is employed by the
White-Swearingen Livestock Company to represent it in the fixing
of land lines in its pasture,and the present complications between
the land office and Mr. Yarbrough,as I understand, have arisen by
reason of the activities of the White-Swearingen L;vestock Company
in fixing its lines. These activities of the White-Sweari ngen
Livestock Company have led to the patenting to D.D. Swearingen of
that County of about 133 acres of land lying immed iately Zast of
the A.W. Long Section and which is a part of the Samuel Dexter,
if the Samuel Dexter be located according %o the calls for surve y
580 W.& N.W. Block H., and according to the sketch shown in the
original field notes of the William Shelton when returned to the
General Land office by J.P. Earle, Distriect Surveyor of the Clay
land distriet who loecated both the Shelton and the Dexter surveys.

Mr. Yarbrough had no hearing in the gemeral Tand office
concerning the location and patenting of this D.D. 3weari ngen
survey of 133 acres, and had no notice that any sueh file was
made or vacancy claimed until sfter the issuance of the patent.

I am strongly of the opinion that had Mr. Yarbrough' s side of the
: Lonenilin 17999
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controversy been presented to the land office, Mr. Swearingen's
file would have been refused and the patent womld never have been
izsued.

The receipt of Mr. Swearingen's file and the pstenting
of this strip of land involved the moving of the Dexter survey
from the position shown by it on the map from 1902, the tims of
Carroll's field notes of the Fox, to about 1918, when the Swearingen
patent was issued, - for about sixteen years.

In a letter to me from Mr. F,M. Maddox under date April
4, 1918, when Mr. lladdox was emdeavoring to get me to advise Mr.
Yarbrough to agree with the White-oSwearingen Livestock Company con-
eerning the location of land lines in Kr. Yarbrough's pasture, as
the White-sSwearingen Company, for its own interest, with reference
to lands lying in its own pasture, wanted, he said that the
Dexter has no call to locate it except its beginning call,

As I understand the origingl field notes of the Dexter
Survey, which are also contained in the patent of it, Mr. Maddox
was in grievous error in this statement, aml this error was, and
has been, the cause of much confusion.

The original field notes of the Samuel Lexter survey ’
made on HWay 23, 18Y4 by J.P. Barle, Distriect Survey, are as fol-
lows:

"Beginning at the S.W. corner of a 640 acre
gurvey for W. & N.W.R.R. Co. #585 in Block H:

Thence 5. 2321 varas corner;

Thence E. crossing Pease river at 2321 varas
corner;

Thence North crossi said river and at 2320
varas corner on South line of #550; (underscore mine).

Thence Wwest at 421 vrs. past 3.E. corner afore-
said 585 and 2321 (varas? ] to the place of beginning.
(Underscore mine).

fjd'?-!diﬂ/! /7475
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It will be noted from the above field notes that no
marks of any kind whatever are cal led for in the field notes of
the Daxter at its beginning corner.

The Dexter was located fourteen years before the re-
survey made by Joe L., Long,State Surveyorin 1888 and the 3.W.
corner of 585, 88 located by Long's re-survey, cannot control
in the location of the Dexter unless it be found that the loca-
tion of said corner, according to Long, is identical with its
original location. |

In the original field notes of said survey 585, no marks
either natural or artificial are called for at its 35.W. corner,
nor any other corner, and from tris it must be considered that the
location of said S.W. corner upon the ground cannot be determined
from any calls in the field notes of that survey. Its locsation
upon the ground ecould not be determined except by running course
and distance from known corneis in the vicinity of where Quanah
is now, or BY¥ . -running course and distame from Section 783
in the same block. ThereforeIl feel very sure that I am justified
in the assumption that the location of the Dexter cannot be
determined by its beginning call unless the beginning c¢all har-
monizes with the other calls in the field notes of the survey.

I shall explain in a later portion of this letter that the
call for the beginning corner in the field notes of the Dexter
as 585, 48 now recognized upon the ground, does not harmonize
with the other calls in the field notes and qanfliats with the
configuration of the survey, amd its location with r ference to
other surveys located by the same surveyor at the same time.

The course of the South lines of the Somth: tier of sur-
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veys in W. & N.W. Block H. in Cottle County lying East of the
West line of survey 550 is accurrately determined by monuments
on or near Groesbeck creek in the viecinity of Fed river near
where Quanah is now, and where the surveyors who loeated Block H.
must have begun, if they actually did their work upon the ground.
The position of these monuments is now well known to all of

the older surveyors who are scquainted with lands in that vieinity
and I believe there would be no d4i fference between them as to
where these monuments are. Running the cairse West called for

in the field notes of the surveys in that block from these monu-
ments, and Thence South for distance, the location of the JSouth
line of the surveys 513, 514, 515 619 &and 560 in W. & N.W. Block
H. is definitely fixed. In fact, so far as I know, there is

now no econtroversy between surveyors as to the ~outh lines of
these surveys run from known corners fixed by monuments in the vi-
einity of Quanmah. As I gather from the field notes, © all the
surveys in Block H. lying East of a line pro jected North from
the N.,W. corner of the survey 550 were located from one land
office, and all the surveys in said block lying West of such line
werelocated from another land office. There seemed to have been
some confusion at the time as to whether these surveys should

be located from the office of the Jack Bmmxky Land District, whose
surve yor was i.A. Benson, or from the Montsgue Land District
whose surveyor was A.L. Shoemaker.

As I understand the position now on the ground, all

surveys lying West of a line projected North from the N.W. cor-
ner of 3ectinn 550 is determined by running course and distame

e

fromdgun barrel corner which is the beginning corner of section
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783, mccording to the re-survey made by Joe L. Long, State 3ur-
veyor, on April 25, 1888.

This gun yarrel corner, or the gun barrel itself is
not called for im the original field notes of survey 783, whose
originsl field notes are dated June, 1873 and filed by R.B.
Thornton, Deputy Surveyor, Jack Land Distriect, and are as fol-
lows, to-wit:

"Beginning at the N.E. corner of survey
No. 783 at a stake in mesquite prairie;
Thence North 1900 vrs. to a stake on the
south bank of prairie lDog River;
Thence W. 380 varae crossing Hutchings
Cresk in mesquite prairie from which a wild china
tree 16 in. in diameter bears North 28 E. 50 varas,
another bears North 9 W. 20 vrs;
Thence 3outh 1900 wvaras to a stake in
mesquite prairie;
Thence fast 1150 varas crossing Hubtchines
creek 1900 vrs. to place of beginning. :

The first time the gun barrei?mentioned at said corner
a8 a mark is in the field notes made by Joe L. Long, State Sur-
veyor when he made his re-survey of Sloeck H. in April 1888, and
hig field notes of survey 783 are as follows:

"Beginning at a gun barrel in ground
and four pits, the HN.W. corner of this survey
from which a chine marke? X bears N. 23 E. 60 vrs.,
and do. marked V bears L. 41 E, b2 vrs;

Thence E. at 1453 vrs. Baylor Creek
at 1900 vrs. stake on side of sand hill for N.B.
corner of this survey and N. W. comer of Ho. 732;

Thence 3, 1900 wre. to the N.W. comer
of survey No. 733 far S5.E. corner of this survey
and N.E. corner of 782;

Thence W. oross Barvlor creek a rail-
road 1900 vrs. to a rock mound for N.E. corner of survey
No. 785, for 3.W. corner of this survey;

Thence North at 1293 wvaras, cross Denver
& Pt. W. R.R. traeck 1900 varas to place of beginning.

I am sure you will note that Baylor creek is not men-

tioned in the original field notes of 783, and Hutchings creek is
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not mentioned in the corrected field notes. I have concluded
that these names apply to the same creek. The sand hill here
called for at the Northeast ecorner, in the corrected field notes,
is not mentioned in the original field notes.

If Baylor creek cd led for in the corrected field notes
is identical with Hutehings Creek called for in the original field
notes and its location was not changed between the time of the
original field notes and the correct field notes, then the North-
weat corner of 783 is located 23 varas farther West than according

to the original field notes. Further, it seems apparent that the

wild ehinass cslled for in the corrected field notes are not the

same wild chinas called for in the original field notes, made
fifteen years before, or, at any rate, the description of them is
not identical. In the original field notes the first wild china
called for is 16 in. in diameter and is ==& North 28 EZast 50 varas
from the corner, and the original field notes do not show that

it was marked, while in the corrected field notes the size of

the wild china is not given.; it is marked X and is located 60
varad N. 23 Emst from the cornmer. In the original fisld notes a
second wild china is located 20 wvaras North 9 W. fromthe Northwest
corner, while in the corrected field notes the china cal led for
marked V bears North 41 East 52 varas from the corner. I believe
that the bear ing treeScdl led for at the Northwest corner of the

corrected field notes of 783 are not the bearing #¥reeg called for

at the Northwest corner of the same survey in the original field
notes.

At any rate,it is not debatable that the Zun barrel it-

oot I7ETG
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self which marks tiis corner was not placed there by the original
surveyor, Thornton. It may wel]l be that the location of the South
lines of survey 585, and the other surveys in the same tier, run-
ning #est by course and distance from the gun barrel corner, when
the person making the re-survey did not accurately know where the
original Northwest corner of 783 was located may account for the
diserevancy between the Jouth line of survey 585 projected West
and the South corner of 550 pro jected LZast.

In Mr. Maddox's letter to me under dste of April 4,

1918, he said:

"as I understamd., i, there is no

controversy about the location of the William

Shelton survey or surveys to its Bast or South,

or the location on the ground of the dividing line

between theWhite-Swearingen Livestock Company,

and T.B. Yarbrough, that boandary being fixed

as far West as the West line of the J. Poitevent,

Bloek I, by sgreement and gJudgment, and copy filed

in the general land office.

Hot only that, but so far as I am advised, fthere has

never been any controversy about the loecation upon the ground
of the William Shelton survey. Now the William Shelton survey is
anoffice survey. It was locsted by J.P. Harle, District Surveydr
Clay Land District, June 4, 1874. The field notes of the William
Shelton do not show who were the chain carriers, but on the same
day, to-wit, June 4, 1874, Harle located the William Donohoe lying
immediately East of the William Shelton, and afterwards floated,
and whoge Northwest corner is co-incident with the Northeast corner
of the William Shelton, and in the field notes of the William Dono~
hoe, B,L. Frost and D.G. King are named as chain carriers. It is
my information that D.G. King is dead. At any rate I have been un-

able to find him, though I have inquired of 0ld timers of Clay
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County, and heard he was dead, but B.L. Frost is living. I know
him well. I had some correspondence with him when the case of White-

Swenringen Livestock Company ve. Yarbrough was pending and took

* his deposition 1in thet case,and proved by him that he never was

chain carrier for J.P. Earle, or any other surveyor in running out
any lines in Cottle County. He was living in Clay County at that
time. In the same case I nroved by the deposition of L.C. Barrett
now living in Amarillo, Texas, that in theyear 1874 he and J.P.
Barle officed together at Henrietta, Texas amd that J.P. Zarle
did not, in that year, go. on any aurvealirip ¥est of the West line
of Clay County. In June 1874, according to the records in the of-
fice of the Secretary of War st Washington, and the holdings of
the Court of Claims of the United States, a state of war existed
The United States and
betwéeqrhustile Indians who were constantly making raids into Harde-
man County and the Counties iiest. That was befors Gen. lMcKen:zie
fought a battle with them at the foot of the plains where he whipped
them and.killed all their nonies. It is not at all likely that
Barle, who was not noted for headlong conrage, would risk himself
in gottle County at that time.
On Msy 22, 1874, Barle located in Cottle County, the fol-

lowing surveys, to-wit:

B.E.B. & €. RR. @0« Nosg. 1l and &:

S5.P. RR Co. N¥os. 1, 2, 3 mgnd 4.

The John Hoffer;

The Cyrus Waterhouse;

The Thomas Williams.
In the field notes of each of these surveys, B.L. Prost and 0.G.

King were named a8 chain carriers when, as I have noted above, the

deposition of Frost,zmsxE¥xkaxm shows that he never carried a chain

in any surveying in that country. On lay 25, 1874 Barle located
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S.P. R.R. Co. surveys 27 and 28 and in the field notes, D.G . ¥ing
and G.W. Frost are named as chain carriers.
On Janusry 3, 1874, Earle located the Anthony Jones
survey in Cottle County, and on the second day of that month he
located B,B.B. & C. survey, certificate No. 814, snd in the fielad
notes of these surveys W.T. Young and George Slack were neamed as
chain carriers. I know George Slack very well indeed. I have not
seen him for some years, and have not inquired asbout him in abou t
five years, but he was living at that time, aeccarding to my infor-
mation,andit is my understand ing that he never did any work as
chain carrier for farle in January 1874 and as sbove noted, L.C.
Barrett testified that Earle didnot leave his office in the town
of Henrietta in that month. I believe that it is not debatable that
Earle did not do the actual surveying in Cottle County indicated
by the fieldnotes above mentioned, hut~all of said surveys are what
is known as office surveys. I am confirmed in this opinion by
the fact that in none of these surveys does Barle call for any mark
natural or artificial, on the ground to locate them. In some of them
he did csll for Pease river but these are neisckasiied by merely
pa=sing calls, and such as might be made in the o*fice by one having
before him a map.
The William Dohohoe survey was abandoned and its place
on the ground taken by the Plemons Survag? The fieldnotes of the
William Shelton sre as follows, to-wit:
"Beginning at the Northwest corner
of a league and lsbor survey made for William Donohoe,
and on the S.B. line of a 640 acre survey No. 514 for the
Ww. & N.W. R.R. Co. in Block H, amd 600 vrs. East of

the 5.W. corner of said No. 514;
Thence 3. with W.B. line of =sid

WLZ\";/‘ /'?5_»:5’-2
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Donohoe at 570 vrs. Pease river and at 3275 vrs.
gorner in ssme:

Thence West at 3275 vrs. corner;
Thence North at 2100 vrs. said river and at
32765 varag corner on 3.B. 1line of No. BEQ for afore-
- gaid W. & N.W. R.R. Co.
Thence B, with 5.B. line of same at 775 vrs.
and with S.B. line of 549 and 514 at 3275, the place
of beginning."
As noted, no chain carriers are named in the original field notes
of the Wil'iam Shelton. Theretofore, and on the 23rd day of lay,
1874 J.P. Barle had located the Samiel Dexter survey and in the
original field notes of the =sid survey B.L. Frost and D.G. King
are named as chain carriers. As noted gbove B.TL. Frost is still
living, and has testified that he did not do any such work for
Barle in what is now Cottle County. The original field notes of the
Dexter are copiad in a foregoing part of this letter.

The field notes of the Shelton survey were filed in the
general 1land office on July 6, 1874 and the fiekd notes of the
Dexter were filed in the general land office on July 25, 1874.
with the field notes of the Sgmuel Dexter was a sketch showing
that the South lineg of surveye 585 and 586 of Waco and Northwes-
tern Ry. Co. Bloek H. were a projection iest of the South lines
of 549 gnd 550 and the maps in use in the genersl land office at
that time showed the same thing. It has been noted from the field
notes of the Shelton that for 775 vrs. the North line of the Wil-

liam Shelton is the same as the South line of swrvey 550, and from

the field notes of the Dexter, it will be noted that for 421 vrs.
the South line of the same survey 550 is identical with the North

line of the Dexter. The sketch returned with the field notes of

the Dexter shows the location of the 3helton and the scale will
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show the distance, and, according to said sketch made by Zarle

at the time the field notes were made and returned by him to the

Genaral Land office, the Harthea;t corner of the ogmuel Dexter

shows to0 be due West of the Northwest 1line of the William Shelton,
and a projection of the North line of the dilliam shelton also

to be the North line of the Samuel Dexter. This proves conclusively

where Earle intended the Samuel Dexter to be located with refernece

to survey 550 and the William Shelton.

Until the re-survey of Block H. W. & N.W. was made by
Joe L. Long in 1888, fourteen years after the locatien of the
Dexter and of the Shelton, the mavs in use in the General Land Of-
fice srowed the South lines of 585 and 586 to be a projection
West of the sSouth lines of 514, 549 and 550 in the =ame Block
and further showed that the Samuel Dexter was locsted exactly West
of the Willism Shelton, and at a distance of 704 vrs. Wwhen Joe
L. Long, State Surveyor, made his re-survey of Block E. in 1888, I Ais-
regarded the South 1lines of the surveys in said block =s located
from the known and definite corners in the wie inity of Quanah so
far as those surveys in the Block West of theiest line of 550 pro-
jected North are concerned, and in the location of the surveys in
said block Weat of the liné mentioned, was gulded solely by
his idea of the correct location of the Northwest corner of 783
where he established what has since been known as the gun barrel
@avner.

1 have noted above that the descriontion of this Northwest
corner in the corrected field notes is not identical with its des-
eription in the originsl field notes. I am not clear and definite

in my mind as to how Long fixed this Horthwest corner in making
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his re-survey. Surely he did not fix it from sny marked ob jects
called for in.the original field note¢s, -becsuse no mgarked ob-
jeets are called for. Surely he 4id not fix it by the chinas,
etc.called for in the original field notes because his descrip-

tinn is different from the description  of them in the originsgl

field notes. He may have fixed the point by reference to Hutechings,

or baylor, creads .

Now calls for natursl objects, such as creeks, are con-
trolling where they are locative calls, and it is shown that the
survey was actually made on theground, or where the presumption
that they were made actually upon the ground is not overcoms
by evidence showing that they were not ; but when 'the survey is
not made upon the ground such cglls are not controlling as
determined by our Supreme Court in the case of 3anborn vs. Gunter
& Munson, 84 Texas 273 to 301, where it is shown that My. F.U.
Maddox called for as largs a natural object as the Canadian
River without really knowing where it was. And, the supreme
Court held that the call was not controlling but located the
survey on the opnosite side of the river called for.

In meking th; re-survey of Bloeck H. a well known and
definite corner of W. & N. W. section 365, as I now recall was
found by Long and Spiller, and this corner, at that time, was
marked by a post oak Dbearing tree and running $£hence South the
distanee called for in the fisld notes, the 3outh lines of 549
and 550 will be found located as we contend they should be, and
as they are established from the well known corners in the vici-
nity of Quanah. Capt. Spiller is still living and the location

of the corner snd identification of the corner proven by the post

Lundy 19505



&

Page 16.

oak can be made by him and we believe that the stump of this
post oak has been found by Mr. Henry Dickson doing sOme sur-
veying for Mr. Yarbrough in that vid nity.

It is a fundamental prineiple of boundary law that in the
absence of evidence showing a mistake upon the part of a surveyor
in the calls of his field notes, calls for course will prevail
over calls for distance. 1In locating these surveys in Block H.
W. of.the W. 1line of 550 projected North, Mr. Long reversed this
well recognized nrinciple of boundary law and made the calls for
course from the corners in the wvicinity of Quanah and the post
oak corners above mentioned, yﬁeld to the calls for distamce for
the N.W. corner of 783 and, a8 we believe, the confusion in the
location of these surveys has resulted from the disregard of
this well known principle of surveying by Mr. Long.

It ig too clear for argument from the testimony of B.L.
Prost and L.C. Barrett that the Dexter survey as well as the
Shelton survey was an office survey. Corroborating the theory
that the Dexter is an office survey, I call your attention to
the fact that the original field notes do not call for any marked
corners or bearing trees. I have heretofore called your atten-
tion to the fact that the original field notes of 585  do not
call for any marked corners or bear ing trees of its own, sand that
the location of that survey can only be fizxed by running course
and distance from knowm corners of other surveys mileg distant.
It is too clear for argument that Barle, who located the Dexter,
only estimated the 3.W. corner of 585 from the maps he had in
hand which showed that corner to lie 1900 vrs. immediately West

of the Southwest corner of &50.
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We have noted from the field notes of the Dexter that
there is only one call Xzbewmdmix for survey 585, while there are
two calls in the Dexter for the South line of 550, and that is
the point where the Zast line of the Dexter running North touches
the South line of 550 snd agesin the S.W. corner of 550.

It mast be concéeded by everyone that when Zarle located
the Dexter heinternded it to 1lie South of survey 550 and not to
lie West of survey 550 and the next survey North of it. And,
for the very sufficient reason that the location of the Dexter
west of 550 dnd the survey lying North of it would create a
confliet between the Dexter and 550 of 421 varas Hast and W.

At that time the wh ole country was open and there was no possible
reason which ecould be imagined why ~arle should want to locate
the Dexter in confliet with any survey. The country was not as

it is now, covered with surveys, some of which overlap or con-
fliet with each other.

After the completion of the re-survey of Joe L. Long in
1888, it'appears that the land office, in moving North the sections
of Block H., lying West of the W. line of 550 projected North
in order to harmonize with the N.iW. cornar-of 783, made the Dexter
survey correspond thereto and thereby created a confliet of 421
varas Bast and West by 1900 varas North and South with Section
550 and & conflict of 400 varas Zast and West by 421 waras
North and South with the survey lying i@meﬁi tel y North of 550,

a result, which we bel ieve, Wthe facts showing
Earle's location of it.
Since there are no calls on the ground in the original

field notes of 585 whereby its 3.W. corner can be located and fixed

Lrunler /9507




/8

Page 18.

there is no reason, either in law or surveying, for the land office
to meke the Dexter occuny the same position with reference to
685 sfter 1t had been moved North to canform with the known
corner of 783.

It is a well recognized principle of boundary law that
the beginning corner of a survey has no more force or higher
dignity than anyp other corner of it. This prineciple has been es-
tabli shed by numer ous decisions of the Supreme Court of Texas.

The rule of surveying as established in the boundary
law, a8 I understand it, is that in determining where the locating
surve yor who actually ran the lines of a survey upon the ground
located the survey, the gquestion to be determined is where such
locating surveyor actusl 1y ran his lines upon the ground in loca-
ting it, and when that is determimed that fixes the locati on
upon the ground of the survey so located. But, upon the other hand,
if the survey was not actually locsted upon the ground by the loca-
ting surveyor, but only platted in his office, as was the Dexter
a8 well as the Shelton, it will have to be determired what land
the Stateintended to grant in its patent. This question is
determined by the field notes of adjacent surveys as they exis-
ted at the time of the locating of such office survey, the maps
and plate in use in the office of the locating surveyor and in
the genersl land office, the configuraticn of the office survey,
and its relation to the othgr gsurveys in that vicinity, and its
relation to other surveys made by Xhe locating surveyor at the

same time or about ﬁhe same time. These principles are established

by numerous decisions.

Now, Earle didnot himself locate the surveys in Bloeck H.
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We have no resson to believe that Earle knew where a single one

of the e surveys was located upon the ground. We have every resson
to believe and know that the maps and sketches to which he had
access at that time, which werethe official maps in the General
Land office and lithographed conied thereof, showed the Sauthl

lines of Sections 6514, 549, 650, 585, and 586 to be as they are
represented upon the sketch returned by Zarle to the General Lamd
office, with his field notes to the Samual Dex ter. However, harle
did know where he intended to locate the William Shelton and did know
that heintenied to locate it South of surveys 514, 549 and 550,
Bloch E. and we further know from Zarle's work and his field notes
where he intended the 3amuel Dexter to be locsted, amd that was

704 varas West of the William Shelton and South of the S. line of
surveys 550 and 585.

The Samuel Dexter survey was patented long before the
change of the location of survey 585 and before that time the State
had parted with all its title to the lands ineluded within the
field notes of the Samuel Dexter. No changes, after the patenting
of the Dexter, in the location of 585 could effect a echange in
the location of the lexter except that the patent thereto should
be yielded up and cancelled and a new patent issued for the other
location.

Ag I understand it, it is Jir. Maddox's idea, representing
the White-Swearingen Livestock Company, that the Dexter should be
located immediately South .of 585 because its beginning corner calls
for the 3.W. corner of 585. To do this would violate two csl ls
in the field notes of the Dexter for 560; amd, would violate the

configuration of the survey, and change its calls with reference
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to 550 and bring it West of 550 instead of South as Larle intended
it: would alter its position with reference to the William sShelton
located by the same surve yor who located the Dexter, and canse a
conflict of 421 varas Zast and West with 550 and the survey North
of it for a distance of 421 varas lNorth and South. This result

is not permissble under the law. It has been held:

"In ascertaining the boundaries of surveys
where all of the calls made by the surveyor cannot be
strictly observed, as few should be disregarded as can be
congis tently done." Hill vs. Smith, 25 3.W. 1079;
Phillips vs. Ayres, 45 Texas 60l; Roberts vs. Helms, 20

3.¥W. 1004; Ripy va. MeCullough, 69 S.W. 974;

Crouch vs. Texas & Pacific Railway Co. 107 3.W. 87E.

Again, it has been held:

" Where, on an issue as to the location

of a boundary line it appears that some of the calls

in the field notes of the surveyor must be treated as

mistakes, those should be selected as made by mistake,

which will produwce the fewest possible confliets.”

Lyon vs. Waggoner, 83 5.W. 46.

Certainly Esrle did not intend a eonfliet between the Dex-
ter and 550, and the survey lying North of it. ZEarle inteénded
thaet the North line of the lexter should be a projection iest
of the North line of the Shelton. If the Dexter be locdted as
Mr . Maddox e ontends, then aprojection West of the North line of
the Shelton would miss even the South line of the Dexter,R=e&

Ccan this result be permitted when the
Dexter and Shelton were located by the same surveyor at the same
time? Ip short, the location of the Dexter in accordance with

Mr. Maddox's contehtion would violate every ecall in its fieRqg

notes except for the Southwest corner of 6585 and would violate every

.act of the locating surveyor of the Dexter done about the same
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time with other surveys, and we do not believe the lavw will ad-
mit this.

I have concluded that Mr. Maddox and lr. Carroll, the
Surveyor of Cottle County were correct in 1902 in their construc-
tion of the location of the Samuel Dexter so as to leave room
between it and survey 585 according to Long's re-survey of Dlock
H. for the two Fox surveys, and this was the position that the
Dexter has occunied in the records of the land office from 1902

until about April 1918.

That the land office recognized the Iocation of the Samuel
Dexter to be as we contend it is, is proven by the fact that it
caused the North and South lines of the A.W. Long survey to be
shortened from 1900 varas to 1468 varas., which would be the y
amount of conflict between the Dexter and said Long, if the Long
be loceted where Larle located it and intended it to be, and
when Mry. Maddox persuaded the land office that the Dexter should
be moved North to harmonize with 585, according to Long's re-
survey, would violate all of the other calls in its field notes,
and thereby left room for the D.D. Swearingen survey of 133.3
acres lying iast of the Long after the removal of the Dexter to
a position it had never occupied and where it should not be.

A8 I understand the facts in this case, our contention
as to the correct location of the Uexter is not controlled by the
fact that such location wuld cause a conflict with the surveys
in the Poitevent Bloeck, which seem to have been moved to the North

to conform with Long's re-survey of the western part of Eloek H.

nor by the fact that if the Poitevent should be moved South to

conform to the true location of the Dexter a confliet would result
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between the Poitevent and the Forsythe blocks, and the Forsythe
Block is a much later block, made by a different surveyor from

a different land office. wmd It is probably true that if the
White-Swearingen Livestock Compan y was as diligent in ascertsining
the correct location of the lines of its own land as it has been
to attempt to tﬂﬁa’bﬁrﬂ? the lines of Mr. Yarbrough's lands, it wuld
discover that in 1£a pasture is a very considerable vacaney which
the State is entitled to, amd of which the Texas school children
should get the benefit.

I cannot ses where the White- Swearingen Livestock Company
or Mr. lMaddox as its representative can be interested in the dis-
turbance of Mr. Yarbrough's land lines. This @ompany has no in-
terest whatever in any of the lands lying North of the agreed line
between its lands and Mr. Yarbrongh's lands definitely shown in
the judgment of the District Court of Cottle County, copy of
which has been filed in your office. It is quite immaterial,

80 far s its interests are concernsd, whether the land lying
Test of the Shelton is called the Jexter or Poitevent, or as to
whether the land lying West of 650 and the survey FHorth of it
called the Fox or the Dexter. It is of importance to Mr. Yar-
brough that his lines be not distmrbed as he has paid to the State
every penny owing for every secre of land lying North of the sagreed
line between him and the White-Swear ingen Company.
or, can I see, sined the State has been paid for all of
the land lying North of the agreed line between the White-Swearingen
Company and Mr. Yarbrough, where the State is interested in dis-
turbing Mr. Yarbrough's lines by cancelling patents which it has

already issued, whereby it would be compelled to issue other patents

for the same area of land in the names of other pPersons.
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Under all the circumstances in this case I am strongly
convinced that the location claimed by us for the Dexter, to-wit:
West of the 3helton and South of 550 for its correct location,
and that being so located there is room between the Dexter and
585 for the two Fox surveys, if 585 be loecated according to the
Long re-survey, and so believing, I cannot sdvise Mr. Yarbrough
to deliver ur the Fox patents for cancellation, and he is not in-
élined to do so.

I feel strongly convinced that Iir. lladdox's present con-
tention concerning the location of the Dexter would not have been
so convincing to the land office had all of the matters herein-

gbove noted been callsd to its attention.

My theory of the correct location of the lexter survey
and the facts mpon which it is based are fully set ocut in a letter
from me to Mr. Maddox of date April 23, 1918, which he must have
received before 'is letter to you of date April 26th. In that
letter I called lr. laddox's attention to the same matters which
are called to your attention in this 1letter. Did he show you
this le tter? If he did not, this 1is the first time you have
been advised of the facts unon which our theory is based.

I have had trancactions with the General Land Office
during every administration since the early part of the year 1884,
and under all of the Commissioners, including yourself, I have
always found the Lami Office under all these administrations, to

be judieisl in temperament and fair in practice, smd I have found

this to be the case during your administration. I feel sure
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that you do not want to pass on the matter now before you except
upon & full hearing from both sides. MWMr. Yarbrough did not have
any hearing before your office before the issuance of the patent
to the D.D. Swearingen 133.3 acre survey which is occupied by
the Samuel Dexter, if the Samuel Dexter be located according to
the plat Larle returnsd to the Gencral Land office when he sent
in the field notes of the Dlexter and Shelton. e believe that it
would be more on consonanse with the original locatinn of the Dex-
ter and Shelton for the Land offiece to call upon lr. Swearingen

to return the patent he has to this 133.3 scres of land lying
Bast of the A.W. Long and offer to return the money psid therefor,
than it is to call upon Mr. Ysrbrough at this time fto return

his patents to the Fox for cancellat ion, and to receive back his
moneys

I feel sure that the Land Office has had no intention of
taking sides with either part in this controversy between ihite-
Swearingen Livestock Company and lr. Yarbrough Bnd I am more than
ever convinced that your action is due to having heard only
one side instead of both sides of the question.

At the very least, we cannot see where anybody would be
injured by allowing White-Swearingen Livestock GDmnﬂHgNMT- Yar-
brough to settle their controversy in the Courts instead of giving
The White-Swearingen- Livestock Company the powerful aid of
the Land Office by changing lines recognized as correct for more
than sixteen years. .

I apologize for the extreme length of this letter but

upon reading it over I cannot see where I could have left out any

part of it and made my position clear.
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I will be glad to hear from you further with reference

to the matter.

Very respectfully,

GEM:h \
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