TO:

FROM:

DATE:

RE:

MEMORANDUM

GLO File
Jack Giberson, Chief Clerk
July 29, 1976

Offatts Bayou, 49 SW 720, Baylor, et al v,
Tillebach, et al

Milton Richardson of the Attorney General's Office,

Herman Forbes, director of the surveying division, and I met today
to discuss ownership of Offatts Bayou in Galveston County,

We have determined that the State is the current

owner of Offatts Bayou. In arriving at this conclusion, we discussed
the case of Baylor, et al v. Tillebach, et al., and realizing that it was
a Court of Civil Appeals case in which the State is not involved, we

feel that this case was not binding upon the State of Texas and ownership
of the above Bayou still lies in the State of Texas.

Chief Clerk
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August 4, 1976

Mr. William C. Richardson
6400 Westpark Plaza

Suite 230

Houston, Texas 77027

Re: Offatts Bayou
Galveston County

Dear Sir:

Please refer to the enclosed copy of a memorandum for the position of
this office.

If you wish to present any facts or maps that might have a bearing on
the location of the original shoreline, prior to any artificial changes,
please do so.

Sincerely yours,

Herman Forbes
Director, Surveying Division
Telephone: 512-475-3145
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tiff was struck by sald bridge and Injured,
yet I you find that at the time he was struck
be was not exercising ordinary care for his
own safety,—that s, If he was acting In o
way that an ordinarily prudent and caveful
person under gimilar curcumstonces would
not have acted,—and if this alded In causing
his injury, then yon will find for the defend-
ant, even though you may find that the de-

 fendant was also guilty of negligence.” (7}

The burden is upon the plaintll to prove by
a preponderance of the evidence that the de-
fondant company was guilty of negligence,
and that such negligence paused him to be
struck by sald bridge and injured, and alse
that he did not contribute to Lis imjury by his
own fallure to exercise ordinnry care for his
own safety; and, unless he has done o0, you
wiil find for the defendant” See Rallway
Co. v. Shieder, 88 Tex. 158, 20 &2 W, D02
Now, the only contributory negligence plead-
ed by defendant was the “want of ordinary
care’: and the court, it will be seen, sub-

mitted the lssue ln exactly the terms con- |

tained In the plen. The rule laid down In
Rallway Co. v. MeGlamory, g0 Tex. 085, 35 8.
W. 1058, and Bailway Co. ¥. Rogers, 91 Tex.
By, 40 3. W. D54, is involed to sustain these
assignments. I[n the MeGlamory Case the
contributory negligence of plaintif relled up-
on to defeat the recovelry WwWas drunkenness,
and was speclally pleaded. The evidence
tended to support the plea, and the defendant
asked o special charge presenting the defense
as pleaded and proved, which the court be-
low refused, because a general charge on the
gnbject of intoxieation had been given. Our
learned Justice Denpman, in delivering the
opinion of the court, agid: “Buot the charge
of the court nowhere undertakes to apply the
lnw to the evidence adduced in support of
said special plea of contributery neglizence.
Thiy being true, the correct role 15 that de-
fendants bhad the right to prepare, apd de-
mand the glving of, a charge reguiring the

jury to find whether the evidence established -

the exlstenee of any specified groop of facts,
which, if true, would in law establish such
pleg, and instructing them that, if they found
such group of facts to be establlshed by the
evidence, to find for defendants. And this
would be troe, 1f proper charges had been
nakod as to each of the several special pleas
of contributory negligence presented by the
record. Any other rule would deprive 1iti-
wants of their right to have the eourt explain
to the jury the prineiples of law applicable
to the very facts constituting a cause of ac-
tion or defense, so that they ma¥ jatelligently
pass upon the varlous eomplicated Issues fre-
quently presented for their determination In
one cnse, under our practice;” citlng Rall-
way Co. v. Shieder, 28 Tex. 166, 30 8. W, 002,
In the report of the Shieder Cnse it does not
appear whether the facls embodied in the
specinl  charge as eonstituting contributory
pegligence of plaintlf were plended or not,
put what was said thers on the point here

|

f

under consideration 18 1o the natore of obiter
dictum, because the requested charge in that
ense was beld to be properly refuzed for
gpother reason; and the same may be said
of the case of Rallway Co. v. Rogers. W
therefore consider the MeGlamory Caze as
the leading case in Texas on the point under
consideration, and certainly the most care
fully considersd one; and In that case the
facts, as grouped In the charge asked, had
been grouped in the pleading of defendant as
well, In the ease at bar the plea of con-
tributory negligence sets up no fact or group
of facts~only that, if plaintlff was injured,
it was “caused by his own negligence and
want of ordinary care"—and the court's
charge therefore was as specific as the de-
fendant's plea. We therefore conclude that
in such cases the party is oot entitled to o
charge grouping the evidence. He must spec-
ify and group the facts in his plea, in order to
antitle him to have them speclfied and grouped
in the charge; and this rule we understand the
Me(Hamory Case to establish, and, thus con-
strued, it s reasonable and correct. At all
events, this iz all that is authoritatively de-
cided on the guestion in that case. We are
of opinfon, forthermore, that, as the only nct
of the plaintif which could have contributed
to his Injury was the protruding of his head
out of the window further than was neces-
sary to perform his duty of looking at the
smokestack, the court's charge in putting the -
burden on plaintiff to prove “that he did not
contribute to his injury by his own [fallure
to exerclse ordinary care for hlzs own safety,”
as shown In the seventh paragraph thereof,
necessarily required the jury to congider and
determine the points of fact embraced In the
special charges asked. Besldes, a8 to one of
the charges asked, there Wwas Do evidence
that appeliee put his head out further than
was pecessary to see the smokestack arvound
the front end of his cab, except what may be
fnferred from the collision itgelf, but, on the
contrary, he testified that he did not put his
head further out than Was Decessary to per-
form his duty; and the uodisputed testimony
of the enginecr, appellant's witness, was that
it was his duty to do this, whether passing
through bridges or not.

Considering the injury, the vardlet was not
expessive.  We find no error in the judgment,
and it is afirmed

===

BAYLOR et al. v. TILLEBACH et al.

{Clourt of Civil Appeals of Texas. Feb. 1,
1800,

Poprig Tasns —NATIOADLE WATERS — GRANTE=-
Loat DEERS— Eyinesce — CEnTIFIED Coples —
CIRCUMSTAXOEd— PanTiTioN —DECREE—RECOKDS.
1. Loss of a patent from the republic of Tex-

ag being shown by o Midavit, the grant may

be proved by certificd copy from tﬁe rerords
of the connty court,

2, The goil under pobliec navigable waters
mey be the sulject of a graot by the AQYereign.
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3. Except as against bona fide purchasers, a
decree of partition that has not been recorded
in the records of deeds may be proved by cer-
tifiead copy from the court rendering it.

4. A lost deed may be proved by circumstan-

[

3. To establish a lest trust deed, of which
there was no valid record because of insufil-
cient authentication of the instrument, the ree-
ord thereof was introduced. The record was in
the handwriting of the then county clerk. who

TILLEBACH. 721

!

wns a careful clerk and copyist, and was nev- |

er suszpected of falsifying the records, and |
All par- !

he was acqguainted with the grantor.
ties and witnesses to the decd were dead.
After foreclosnre, the grantor never claimed
the premizes.
zion, and improved the
many years. and. after
tx was partitioned among his heirs.

lace, and lived there
= death, the proper-
Held, that

]

The purchaser went into posses- |

the onestion of the execution of the decd was |

for the jury.

Appeal from distriet court, Galveston coun-
ty:; William H. Stewart, Judge,

Actlon by Sallle 8. Baylor and another
against . Tillebach and others. From a
judgment for certain defendants, plaintifs ap-
peal. Reversed.

Hume & Kleherg, for appellants. 8 T.
Fontaine, 8, 8. Hanscom, Johnzon & Johnson,
and F. W. Fickett, for appellees.

NEILL, J. 'This is 2 suit in trespass to try
title brought on September 3, 1895, by Sallie
8. Baylor, who is joined by bher husband, G.
W. Baylor, against C. Tillebach, N. O. Tille-
bach, John Hoeffel, 8, T. Fontaine, Nicholas
Fupanna, and Bartolo Fillol, to recover 200
acregs of land, which Is a part of Ofati's
Bayou, formerly called “Oyster Bayon,” sit-
pated on Galveston Island. The petition of
appellants was in the ordinary form of tres-
pazs to try title.

The first four named appellees (defendants
below), by their answer, pleaded not guilty, a
statute of lmitations of 10 years, a pre-emp-
tion claim to the land in controversy, use and
oceupation thereof for more than 20 years, Im-
provements thereon in good faith, and that the
patent to the lapd under which appellants
claim, if ever izsued, Is void. The other two
defendants answered separately, by general
demurrers and pleas of not gullty. The attor-
ney who answered for N. Zupanna withdrew
from the case, stating as hiz reason therefor
that, since filing the answer for his client,
plaintiffs had settled with him. Other parties

intervened, but before the cause was fried, |
with the permiszion of the court, withdrew |

their petition in Intervention.
mental petition, in replieation to appellees'

pleas of lmitatlon, appellant Sallle 8. Baylor |

pleaded coverture. The cause was tried with
a jury, who, under a peremptory Instruction
of the court, returned a verdict against appel-
lants, upon which a judgment against them
was entered in favor of all the appellecs.

IPor convenience, we will state here the sup-
posed chain of title relled upon by appellants
to recover the property, and then econsider the
several links In it claimed by appellees to be
broken or defective. [t Is as follows: (1) A

40 5. W,—4

By supple- |

patent ssued by the repoblie of Texas on No-
vember 15, 1540, to Edward Hall and Levi
Jones, granting them 18,215 acres of land on
Galveston Islapd, which land includes the
premises in controversy. This patent was, by
a special act of the legislature of the state of
Texas, on the 18th day of Februavy, 1554,
confirmed, and by =ald act the state dlsclaims
any title to the land deseribed in the patent.
2) A decree of the district court of Galveston
county, Tex., entered on May 18, 1844, divid-
ing 18,215 acres of land degeribed in the above
patent in 14 sections, of 1,280 each, allotting
the odd sections to Edward Hall, and the even
sections, including section 2, of which the land
in controversy is a part, to Levl Jones. (3) A
deed of trust, which purports to have been ex-
ecuted on June 14, 1547, by Levi Jopes and
J. 8. 8ydnor to Oscar Farish and Pryor Bryan.
trustees, for the benefit of Joseph Emerson, to
gecure a note of that date made to him for
$2,478 by the grantors in said trust deed, pay-
able December 14th following, conveying.
with other lands, the 1,280 acres constituting
gectlon 2, allotted to Levl Jones in the parti-
tion between him and Hall; it being recited in
the instrument that said section 2, except 20
acres previously sold, is the property of Levi
Jones, This ipstrument empowers the trus-
tees, or elther of them, to sell-the premises
in defanlt of payment of the note, and directsz
that sale be first made of the properiy of Levi
Jones, described therein.
was acknowledged by the grantors before Os-
car Farish (one of the trustees therein), clerk
of the connty court of Galveston county, and
from the records of deeds appears to have
been recorded in the office of the county clerk
of Galveston county on June 15, 1847, (4) A
deed which purports to have been made on
May 22, 1848, by Oscar Farish, as trustee, by
virtue of the deed of trust above mentioned,
conveying to J. 8 Sydnor 1,185 acres, a part
of the 1,280-acre tract designated as section 2
in said deed of trust. This deed refers to a
release of 756 acres of the land originally em-
braced In the trust deed, and excludes from
itz conveyance the quantlty of land 30 re-
leased, It also purports to be signed by the
beneficlary, Joseph Emerson, who, according
to its recitale, acknowledges that he received
the purchase money paid by Sydnor at sald
gale. This instrument also purports to have
been acknowledged by the grantor, Osear FPar
Ish, before hlmself as clerk of the county
court of Galveston county, on July 10, 15489,
and filed and recorded in the office of sald
county clerk on the same day, and it appears
of record in =sald office, In Book J, p. 3. (5)
John 8. Sydnor died in the latter part of 18GD.
He left a will, which was duly probated by
the connty court of Galveston county on the
25th day of October, 1864, which provides for
an equal distribution of his estate amonz hiz
children, one of whom is the appellant Sallie
8. Baylor. In the decree of partition of the
estate of J. 5. Sydnor among his childreen,
which was made on April 12, 1880, by the

This deed of trust .
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county court of Galveston county, the 200-acre
tract in Offatt’s Bayou, on Galveston lsland,
in Galveston county, originally granted to Hall
and Jones in section 2 of their division, which
embraces the land in controversy, was allotted
to Sallle Sydoor Baylor, wife of George W,
Baylor.

Had the original imstruments constituting
appellants’ supposed chain of title been
brought from proper custody, and introduced
in evidence, a complete chain of title to the
land in controversy, emanating from the sov-
ereignty of the soil and terminating in the ap-
pellant Sallie 5. Baylor, would have been
shown, and, to bave defeated her right of re-
covery, appellee would have had to show el-
ther a superior title emanating from the same
gource from which Mrs, Baylor's sprang, or
that they had acquired title to the land, and
ghe was precluded from recovering it by vir-
tue of the statute of limitation. There is,
however, no testimony tending to show the
common source of title, and the uncontradiet-
ed evidence discloses that appellants were
married on the 224 day of April, 18G3, and
that Mrs. Baylor has remained covert ever
gince. Her coverture, therefore, prevented
the running of the statute of limltations
agalnst her until April 1, 1595, when artlele
8201, Rev. St. 1879, was so0 amended as to
make the statute of limitatlons run against’a
married Woman. Therefore, unless appellees
had acquired title to the property in contro-
versy by limitations prior to the date of ap-

pellants’ marriage, the statute of limitations 1

ecould not avail them as a defense, If there ls
any evidence at all tending to show that the
gtatute of limitatlons began to run in favor of
any of the appellees prior to April 22, 1863,
the date of appellants’ marriage, it certalnly
does not poszess such cogency as would war-
rant the court to withdraw the question of 1im-
jtations from the jury, and lnstruct a verdict
upon such issue agalnst appellants.  Therefore
the trial court must have based its peremptory
instruction to the jury upon the theory that
one or more links in the chain of title as-

serted by appellants, as above stated, was |

not sufficlently established by the evidence.
The patent from the republle of Texns to
Hall and Jonesz, affidavit of the loss of the
orlginal having been made, Was proven Ly a
certified copy from the records of the county
court of Galveston county.
assignment of error, It Is contended by appel-
lecs that a certified copy of o patent from
the records of the county clerk's office was
not admissible in evidence, It 18 beld, how-
ever, by the supreme court, in Rio Grande &
BE. P. R, Co. v. Milmo Nat. Bank, 72 Tex. 447,
10 8. 'W. 563, that such a copy Is subject to
the same roles, as to its competency, n8 are
coples of Instruments duly recorded, save
when offered to show o common source of ti-
tle. The legislative confirmation of the grant
was proven by certified copy of the special
act, under the hand and seal of the secretary
of state. It may be sald, therefore, that the

But, by cross |

firat link of the appellants’ chain of title is
established beyond controversy. But appel-
lees here contend that the property invaole-
ed in this sult 1s navigable waters, and there-
fore not subject to grant. There Iz nothing
in this contention, for it I8 well established
that a state may grant to individuals or cor-
porations the soil of publle navigable wa-
ters, C(iould, Waters, § 38, and .authorities
cited in note.

The second link In appellants’ chaln of ti-
ile, I. e. the decree of partition made by the
district court on the 18th day of May, 1544,
of the land between Jones and Hall, was
proven by a certified copy of same from the
minutes of sald court.

The facts recited as constituting the ffth
link In appellants’ chain of title are estab-
lished by undizputed testimony. But by
cross assignment appellees contend that thele
objection to the introduction of the certified
copy of the decree of the probate court of
Galveston county allettlng the land in com-
troversy to Sallie 8. Baylor should have been
gustained, upon the ground that said decree
of partition was not recorded in the records
of deeds of Galveston county. This conten-
tion cannot be sustained. It is for the pur-
pose of notice and protection of innocent
purchasers for value that decrees of partition
of real property are required to be recorded
In the records of deeds in the county where
the land is situated, and, as appellees are not
| purchasers, they were not affected by such
decree, not being recorded in the record of
deeds, .

This leaves for our consideration only the
third and fourth links in appellants” chain of
title, 1. e. the purported deed of trust made
by Levl Jones and J. 8. Sydnor to Oscar Far-
| 1sh and Fryor Bryan, trustees for the henefit
| of Joseph Emerson, and the purported deed
made by Oscar Farish, as trustee, to J. 8.
Syvdnor. Affidavit was made by appeliant
G. W. Baylor of the loss, search for, and in-
ability of appellants to produce, the original
! Instruments, and, ag they were not properly
anthentleated for record, each belng acknowl-
edged by a party to the instrument, appel-
lants undertook te prove their execution by
cireumstantial evidence, A proper predicate
being lald for the evidence, it Is well estab-
lished that the execution of a deed may be
proved by circumstances. Mapes v. Leal's
Helrs, 27 Tex. 2453; Strond v. Springfield,
28 Tex. GG3: Newby v. Haltaman, 43 Tex.
214: Pounds v. Little, 75 Tex. 316, 12 8. W.
1100: I4., 7@ Tex. 128 15 8. W. 225; Am-
mons v. Dwyer, 78 Tex, 630, 15 S. W, 1049;
3rown v. Perez, 70 Tex. 157, 114 8, W. 1065;
Holmes v. Coryell, 58 Tex. 685; Allen v.
Read, 66 Tex. 17, 17 8. W. 115; Crain v.
Huntington, 81 Tex, 615, 17 8. W, 243; Jones
v. Reus, 5 Tex. Clv. App. 620, 24 8. W, 674;
Johnson v. Lyford, 9 Tex. Civ. App. 89, 29
8. W. oT.

Among the clrenmstances Introduced In
evidence Ly the appellauts to show the exe

Lounliga239s8
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cution and contents of the trust deed of June
14, 1847, and the deed of May 22, 1840, are
the following: The original record books
from the county clerk's office containing the
record of said instruments; evidence that the
records of the Instruments were wholly In
the handwriting of Oscar Farish, then coun-
ty clerk of Galveston county; that sald Far-
ish held sald office continually from 1840 to
1869; that he was a careful clerk and copyist,
well acquainted with Levi Jones, J. 8. 8ryd-
por, and their handwritings, had frequent
business dealings with them, and, as county
clerk, recorded many Instruments executed
by them, and was never suspected of tran-
geriblog a false instrument in sald records;
that Jones, Sydnor, Farish, and all parti
and witnesses In sald instruments, were long
sinee dead, and that search for the originala
thereof had been repeatedly and froftlessly
made; that Levi Jones, for many years after
the execution of said instruments, llved on
Galveston Island, and that he never, after |
the date of the deed made by Farlsh to Syd-
nor, claimed any part of the land conveyed
thereby, nor pald any taxes thereon; that,
after Sydnor's purchase at the trust sale, he
went into possession of gectlon 2, of which
the land In controversy is a part, clalming it
as his own, paying taxes thereon, and estab-
lished a beautiful home upon it, where he |
resided with his family 9 or 10 years, after |
which he moved with his family and estab- |
lished a home on another part of sald subdi-
vigion, and lived there for some time; that
hiz title to the property was never question-
ed by any one from the date of his deed to the
time of his death; that, after his death, the
property covered by said deed was Invento-
ried by the executor of his estate, who pald
taxes on it, and claimed it as the property of
the estate until it was allotted in the partition
to the appellant Sallle S, Baylor; that it has
ever slnce been claimed by Mrs. Baylor, and
that for years she has pald, through her
agents, taxes thereon, claiming the property |
as her own. There was other testimony in- |
troduced tending to show the execution and
contents of sald instroments, but we have re-
clted enough to demonstrate that the trial
court erred in withdrawing from the jury the
issue as to thelr execution and peremptorily
instructing a verdict against appellants; for
which error the judgment of the trial court
te reversed, and the cause remanded.

=S

CALDWELL v. DUTTON et al.

{Court of Civil Appeals of Texas. Jan. 28,
1800.)

SiLee—Fravp—JunameERTs — MoNEY DEMANDS—
APPEAL—ASSIGXMENTS 0F Ennor—FIxpixos,
1. A finding of the trial court on conflicting

evidence is conclusive,

% Where there is no request for findings, an
aszignment of error complaining of the court's
failure to fnd ecertain facts will not be consid-

erial.

8. A party defranded in the purchase of goods
cannot retain the goods and escape his obli-
gations on aceount of the fraud.

4. A seller, as was agreed, nccepted notea
of a third person in payment, but returned a
portion of them, for indorsement by the buyer,
who refused to retorn them, and, holding both
goods and npotes, zonght to be relieved from
the contract for fraud. The court adjudged the
buyer liable, charged the seller with a note re-
tained by him, ordered the buyer to return the
noteg, and gave a money judgment for the sell-
er for the balanee, Held, that the seller was en-
titled to a money judgment for the balance, aft-
or deducting the note retained by him, since,
on refusal of the buyer to return the notes un-
der the contract, the liability became a money
demand,

Appeal from district court, Franklin coun-
ty; J. M. Talbot, Judge.

Action by T. B. Caldwell agalnst Dutton &
Rutherford to recover for goods sold and de-
livered. There was a judgment, from which
plaintii appeals. Modifled.

The appellant, T. B. Caldwell, brought this
guit in the district court of Franklin county,

| Tex., by his petition filed on the 10th day of

March, 1847, against H. 0. Dutton and John
L. Rutherford, compesing the firm of Dut-
ton & Rutherford, the appellees. The plain-
tilf's cause of action set out in his petition
waes for goods sold and delivered, amount-
ing in value to the sum of $3.504.16, sold
and dellvered by appellant to appellees about
the 6th day of January, 1397, in the town
of Hubbard City, Hill county, Tex. The

| plaintiff pleads specially a contract of zale as

follows, to wit: That sald goods sold were a
stock of goods In a storehouse in Hubbard
City, exposed for sale at retail; that plaintiff
sold to the defendants saild stock of goods at
the cost prices marked on said goods, to be
involeed at sald market cost, and delivered
to the defendants in sald Hubbard City; that
the defendants agreed to pay plaintif for said
goods certaln promissory notes of other per-

| sons, secured by the vendor's liem on lands,
| at the stipulated valuation of $3,600, and, If

the Inveice of sald goods should amount to
more than £3,600, that defendantz should pay
the excess over £3,600 in eash; that, If sald
goods, by the involee to be made, should
amount to less than §3,600, then the plaintiff
agreed to pay the defendants, in cash, the dif-
ference between such involee and $3,600, the
agreed valvation of the notes. And plaintiff
allegez that the invoice of sald goods at sald
agreed prlee amounted to the sum of £5,804.-
16; that the said goods were delivered to
the defendants, and the defendants failed and
refused to deliver to plaintif the sald notes
and to pay the plaintiff for said goods. Plain-
tif prays for judgment for the valoe of the
goodz, On May 13, 1508, the defendants filed
thelr first amended orlginal answer, consisting
of general demurrer, general denial, and spe-
clal answers as follows: (1) That the sald
sale was executory; that the sald goods were
to be shipped by plaintiff to defendants, at
Mt. Vernon, Tex., snbject to Inspectlofi; that
the plaintilf warranted sald goods to be good,
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