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In the Name of the State of Texas.

To all to Whom These Presents Shall Come, Know Te,
I, i‘ﬁ;w_,_____. _____Governor of the State wforesaid, by virtue of the

porecer vested in me by Late, and in aceardunce will fhe Loaves of soid Stafe, in sech cose made and
provided, do, by these presents, tirant lo Bhagy WanaXad blokes Beutnaansnenal,
Fedeic or assigns, Forever, back Basnadned oo ¥ Ko -_(.-u.qﬂe.&_’_‘.,!,r_;i.&i_. SOenss,  of

Land, sitnated and deseribed as follows: fn o olrtaX o —Clownty,
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Hereby relinguishing to—______the said—_Maaiked, BhoXasy BovermmmmndonnX — wwd
_ —~—lietes o assigns Forever, all the vight awd title in and to said Land. heretofore held el
pressessedd by Hee xaid Stete, and oo bevely issae fhiis Letier Patent far the zoaine,

IN TESTIMONY WHEREOF, [ e vonsed He Seal of the State to be afficed, ax el
s e Seaed of Qe Geweral Land Offiee,
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DESCRIPTION OF AREA FOR WHICH PATENT IS DESIRED,.

ot 22 oo W38 Efym ey o finbre e

The entire northerly end of Galveston Isla Aanﬁ all tide
1gnds of the State of Texas sdjacent thereto, lying northerly
of the south boundary of the Fort San Jacinto U, S, Military
reservation as hereinafter described, extended easterly to the
Gulf of lexico smd westerly to the easterly harbor line of Gal-
Veston ohannel as said harbor line now exists or as it may here-
after be amended by the United States, end including the gite of
the Galveston South jetty, the more specific desoription of sald
traét being es follows:

Beginning at a point in the said south boundary of the Fort
San Jaointo Military Reservation, marked by e drift bolt in the
center of the ghore branch of the Galveston South Jetty at statior
69 4+ 02.6 of said jetty, whence Fort Point Light House bears
§. 35° 27' 85" E. 3,179.3 feet; thence N, 82° W., along the saild
south houndarr-and its extension westerly, to the easterly harbor
1ine of Galveston Chennel as established by the United States;
thenoe northerly slong said harbor line, including all acoretions
and all tide lands of the State of Texas westerly of said harbor
1ine and contiguous thereto, to the intersection with & line par-
allel with the center line of the Galveston South Jetty and 100
feet northwesterly therefrom; then northeasterly, and easterly
along said line parallel with the center line of the sald Jatt;:_
apd 100 feet distant therefrom, and slong the extension of aa:Ld.
'para.llel line, tu a point whence a line drawn southerly at nghg




angles to the eastern end of said parallel line, will pass 100
feet easterly to the base of the end of the jetty, inocluding &ll
aocretions emd all tide 1#;&3 of the State of Texas northwesterly
and northerly of said parallel line and the extension described,
and contiguous to said line and its extension; thence southerly
along said line drawn at rigﬁt angles, and passing 100 feet easter-
ly of the base of the end of the jetty 200 feet, including all ac-
oretions and all tide lsnds of the State of Texas easterly of said
line and contiguous thereto; thence westerly along a line psarallel
with the oenter line of sald Jetty and 100 feet southerly therefrom,
to low water line of the Gulf of Mexico, ineluding all accretions
and all tide lands of the State of Texas southerly of said parsllel
line and contiguous thereto; thence pouthwesterly along said low
water line, including all accretions and all tide lande of the Stsate
of Texas easterly thereof, to the south boundary of the said U. S,
Military Reservation; themce N. 82° W. along the said boundery to
the place of beginning. dm-:%; 655 aned

The coordinates of the puinéyof begimmning, with respect to
the origin, the flagstaff of the Hendley Building, City of Galves-
ton, are North 7,770.%3 feet and East 5,918.0 feet,

. All bearings are referred to the true meridian.
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State of Texas, ;

County of Galveston, )

I, R. M. BIAS, County Surveyor for Galveston County,
Texas, do hereby certify that the foregoing survey was made by
me in accordance with t?& requirements of Article 4144 of the
Revised Statutes of the 'State of Texas, as Tollowa:-

Firet: The lend is situsted in the County of Galveston,
in the State of Texas.,

Second: - The aurvey'ﬁas made under suthority and by virtue
of €enate Bill 121, of the Stale of Texas, arproved March 18, 191,

Third: ' The said field notes show the calls and connections
for identification, eclearly, in varas.

Fourth: ' That the blue print attached to said field notes
shows the logation of the lana surveyed with reference %o adjoining
lands snd channels, clearly,

] L]
Pifth: The magnetic variztion was I_}}: e

i s i i s e
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Sixtlh: Ip making the foregoing survey the chaim was carried
by AR i . and Mr, ¥ L

-
- i  ———

Seventh: The survey was made on the tenth day of March, 1911,
Eighth: The survey was made in the field on the ground ace

cording to law, and the field notes of seme are duly recorded in

the office of the County Surveyor of sald Galveston County, in
Book H, page 110. :

Witness my hand this tenth day of Merch, 1911.

County Eurveyu?j‘ﬂnévestonrCuunty,'_

Tﬁﬁl$ .
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the original papers in each case, to the county clerk of said county,
and the said county clerk shall file the same and enter sid. cases on
the respective dockets for trial by said court.

8ec. 9. The said court shall also have the power to hear and de.
termine all motions against sheriffs and other officers of the court for
failure to pay over moncys eollected under the process of said court
- or other defaleation of duty in conneetion with such process, and
shall kave power to punish by fine not execeding one hundred dol-
lars, and by imprisonment in the eounty jail not exeeeding three
duys, amy person guilty of contempt of said eourt, and shall also
bave all other powers and jurisdiction conferred on county courts by
the Constitution -and general lnws of this State,

Sec. 10.  The terms of said court shall commence on the fourth
Mondny in February, and on the fourth Monday in May, and on the
fourth Monday in August, and on the fourth Monday in November

of each year, and shall continne in session for each term until the -

business may be disposed of ; provided that the county commissioners
court of said county may hercafter change the terms of said court
whenever it may be deemed NECessRry.

Sec. 11 All laws and parts of laws in confliet With this Act be,
and the same are hereby expiessly repealed in so far as they relate
to Oldham eounty,

Sec. 12, The jmportance of the passage of this measure to the
people of Oldham county ereates an emergency and an imperative
necessity that the Constitutional rule requiring bills to be read on
three several days in cael [louse be suspended, and they gre hereby
suspended, and that this Aet take effect from and af ter its passage,
and it is so enacted.

Approved March 16, 1911.
Hecomes a law ninety days after adjournment.

—

TRANSFER OF LANDS—PROVIDING FOR THE TRANSFER
OF CERTAIN TIDE-WATER LANDS IN GALVESTON
COUNTY, TEXAS, TO THE UNITED STATES

GOVERNMENT FOR A MILITARY
RESERVATION,
8. B. No. 121.) CHaPTeR 71,

AR Act to grant and transfer (o the United States Government land belong-
Ing to the Btate of Texas, situated on Galveston Island, In Galvesion
county, Texas, comprising what is known as the Fort San Jacintg Milj-

Be it enacled by the Legislature of the State of Tezas:
Section 1. That so mueh of the land belonging to the State of
Texas, in amount nine hundred and seventy-eight acres more op
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less, situated om Galveston Island, in Galveston county, of said
State, described as follows:

The entire northerly end of Galveston Island and all tide lands of
the State of Texas adjacent thereto, lying northerly of the south
boundary of the Fort San Jacinto United States Military Reservation
is hercinafter deseribed, extended easterly to the Gulf of Mexico
and westerly to the casterly harbor line of Galveston ebannel as said
harbor line now exists, or as it may hereafter be amended by the
United States, and including the site of the Galveston south jetty,
the more specific deseription of said traet being as follows: .

Beginning at a point in the said svnth boundary of the Fort San
Jueinto Military Reservation, marked by a draft bolt in the center of
the shore branch of the Galveston south jetty at Station 69, plus 02.6
of said jetly, whenee Fort PPoint light house bears N. 15 degrees 27
minutes 35 seconds E, 31793 feet; thence No. B2 degrees W, along
the said south boundary and its extension westerly, to the easterly
harbor lineg of Galveston channel as established by the United States:
thence northerly along said harbor line, including all aecretions and
all tide lunds of the State of Texas, westerly of said havbor line and
contignous therelo, to the intersection with a line parallel with the
center line of the Galveston south jett and 100 feet northwesterly

- thererom ; theneq northeasterly and easterlr along said lime parallel
‘with the center line of the said jetty and 100 feet distant therefrom,

and along the extension of said parallel hine, to a point whenee a line
drawn southerly at right angles to the eastern end of said parallel
line, will pass 100 feet easterly of the base of the end of the jetty,
including all aceretions and all tida lands of the State of Texas north-
westerly and northerly of said parallel line and the extension de-
seribed, and contiguous to said line and its extensions ; thenee southerly
along said line drawn at right angles, and passing 100 feet easterly
of the base of the end of the jetty 200 feet, ineluding all aceretions
and all tide lands of the State of Texas easterly of =aid line and
contiguous therato; thence westerly along a line parallel with the
conter lineg of said jetty and 100 feet southerly therefrom, to low
water line of the Gulf of Mexico, including all aceretions and all
tide lands of the State of Texus southerly of said parallel line and
contignous thereto; thence southwesterly along said low water line,
including all aceretions and all tide lands of the State of Texas
easterly thercof, to the south boundary of the said United States
military reservation ; thence N, 82 degrees W, along the said boundary
to the place of beginning,

The eo-ordinates of the point of bezinning, with respeet to the
origin, the flagstaft on the Hendley building. city of Galveston, and
North 7770.3 feet and East 5918.0 feet. All bearings are referred
to the true meridian,

Be and the same is hereby ceded, granted and transfererd to the
United States Government, on which to locate said fortifieations, forts
barracks and other necessary buildings. :

8ec. 2. That the United States Governmant engineer, in charge of
the improvements at the harbor of Galveston, shall furnish a plat and
field notes of said land ceded and granted by this Aet to the United
States Government to the Commissioner of the General Land Office

~ S
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Lot the State of Texas, giving the correct location of the said land, with

the number of acres contained in said field notes; after the swuid
Commissioner has received and has examined the said plat and field
notes and found them corrcet, he shall issue a patent to the United
sStates Government for the wonount of lund desiznted in said fietd
notes, and the Governor of the State of Texas is hierehy authorized
to sign said patent, ceding, granting and transferring said lapd to
the Huited States Coverinment, Provided, that the tide lands in front
of and all future aceretions and accnmulations, as the vesyly of
natnre, and resulting from the works for the improvements and de-
fense of the said harbor, to all lands acquired by the United States
Government wnder this Aet, are hereby ceded and granted to the
United States Government,

SeEc. 3., Whenever the United States shall acquire any lands in
this State for any of the purposes authovized by this Act, and in the
manner athorized by this Aet, and shall desire 1o acouire eans<tity.
tional jurisdiction over sueh lands for said purposes, it shall ba lawlul
for the Governor of this State, in the name and in behalf of {he
State, to cede to the United States exelusive Juecisdiction aver any
lands =0 aequired when application may be made to him fop that
purpose accompanied by the puatent from the State of Texas author
ized to he issped by this Aet.

SEC. 4. No suel eession or jurisdietion shall ever he made exeept
upon the express condition that the State of Texas shall retain con-
carrent jurisdiction with the United States over the lands o ceded,
and every portion thereof, so far that all process, civil or eriminal,
issning under the anthority of thiz Siate, or of iany of the courts
or Julicial officers thercof, wmay be exeeuted by the proper officers
of this State upon any person amenable to the same within the limits
of the iands so ceded in like manmer and with like effect as if no sneh
cession has tuken place, and such condition shall he always inserted
in any instrument of cession under the pravisions of this Aet

Sec. 5. The United States shall be secure in their posseszion and
enjoyment of all lands nequired under the provisions of this Aet, and
sneh lands and all improvements thereon shall be exempt from any
taxation under the authority of this State so lmg as the same gre
held, owned, nsed and oceupied by the United States for the purposes
expresesd in this Aet, and not otherwise,

See. 6. Tha provisions of this Aet shall not be constrined to in
any manner affect the title or claim of persvns holding under the
grant to Juan Segnin or the patent issued to M. B. Menard or the
patents issned 1o W. A. A, Wallace for lands covered by the pro-
visiont of this Act. This Aet shall in no way give affect ta op
validote any invalid or veid claim. grant or patent to any of the
land and neerctions thereto an the island of (lalveston, Texaz, herein
provided to he patented to the United States Government,

Approved Mareh 16, 1911,
Beecomes a law ninety davs after adjournment,
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NOo. 97,893

i
GALVESTON EAST BEACH, INC. IN THE DISTRICT COURT OF
V. GALVESTON COUNTY, TEXAS
THE STATE OF TEXAS 10TH JUDICIAL DISTRICT

J T DG MEENET

On the 24th day of March, 1964, came on to be heard
the above styled and numbered causé, and came the Plain-
tiff; Galveston East Beach; Inc., by 1ts attorneys, Owen
D. Barker and Robert G. Coltzer, of the firm of Earker;
Barker and Coltzer, and Griffith D. Lambdin, of the firm
of Armstrong, Bedford and Lambdin, and came the Defend&nt;
The State of Texaﬂ; and the Attorney General of Texas; by
Ben M. Harrison and J. Arthur Sandlin, Assistant Attorneys
General of Texas, and Jules Damiani, Jr., Criminal District
Attorney of Galveston County, Texas, representing the State
of Texas and the public; pursuant to authority granted by
Article 54154, Vernon's Texas Civil Statutes, and such other
authority as may be afforded by law, and a jury having been
walved, the parties, plaintiff and defendant, announced
ready fcr trial, and the court, after reading the pleadings
and hearing the evidence and argument of counsel, is of the
opinion and finds that plaintiff 1s the owner in fee simple
of a good and indefeaslble title, subject to the easement
hereinafter mentioned, to all the land known and referred
to as the 384 acre tract described in the deed from the
Unlited States of Amerlca to Plaintiff dated September 24,
1959, recorded in Book 1339, pages 44 to 47, inclusive,

Deed Records of Galveston County, Texas, and accretlions

thereto, which land 1s more fully describe%1
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The following described tract or parcel of land in Galveston
County, Texas, being part of a tract of land conveyed to the
United States Government by Maco Stewart by deed dated May
11, 1917, which deed is recorded in Book 303, pages 265-266,
Deed Records of Galveston County, Texas, said tract formerly
being part of the Fort San Jacinto Reservation, and further

described by metes and bounds and courses and distances as
follows:

Start at a point in the South boundary of the Fort
San Jacinto Military Reservation marked by a drift
bolt in the center of the shore branch of the Gal-
veston South Jetty at Station 69 plus 02.6 whence
the former Fort Point Lighthouse bears North 35° 27!
35" East 3179.3 feet (1144.55 varas);

Thence, parallel with the numbered streets in the

City of Galveston, Texas, approximately South 16°

43' 09" East to the Southeasterly boundary of the
Galveston seawall right of way, said Southeasterly
boundary line being parallel to and 225 feet perpen-
dicular distance on the seaward side from the center
line of the top of the seawall structure, which

center line is 2 feet 6 inches landward of the seaward
edge of said top of the seawall structure, for the place
of beginning of this description;

Thence, continuing South 16° 43' 09" East to the high
water line on the shore of the Gulf of Mexico;

Thence, Northerly and Easterly with the meanders of
the said high water shore line of the Gulf of Mexico,
to the intersection of this line with the present
South boundary of a tract of land deeded to the United
States of America by the Galveston City Company by
Special Warranty Deed dated March 17, 1898, which deed
is recorded in Vol. 245, page 187, Deed Records of
Galveston County, Texas;

Thence, with the said South boundary of the said tract
North 829 West to a point 1400 feet South 82° East of
the Southeasterly right-of-way boundary of the Gal-
veston seawall, said Southeasterly boundary line being
parallel to and 225 feet perpendicular distance on

the seaward side from the center line of the top of

the seawall structure, which center line is 2 feet

6 inches landward of the seaward edge of said top of
the seawall structure;

Thence, South 27° 09' West parallel to the Galveston
seawall a distance of 4400 feet; '

Thence, North £2° West a distance of 1400 feet, more
or less, to the Southeasterly right-of-way boundary
of the Galveston seawall, said Southeasterly boundary
line being parallel to and 225 feet perpendicular
distance on the seaward side from the center line of
the top of the seawall structure, which center line
is 2 feet 6 inches landward of the seaward edge of
said top of the seawall structure;

Thence, South 272 09' West with the Southeasterly
boundary of said seawall right of way 1100 feet, more

2,




or less, to an angle point in said seawall right-
of-way boundary;

Thence, continuing along the said seawall right-of-
way boundary South 35° 21' West 1500 feet, more or
less, to the point of beginning together with the
Government's interest in and to the land between

the said high water shore line and the low water
shore line extending from the most Southerly boundary,
extended, to the most Northerly boundary, extended,
of the above described tract, including all future
accretions and accumulations as a result of nature,
or the construction of public works for the improve-
ment and defense of the Harbor, and containing 384
acres, more or less.

and the court further finds that the plaintiff's land aforesaid fronts upon

the Gulf of Mexico for a distance of two
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miles, more or less, and that the public owns an easement
updn and over the beach area on the said seaward border
af.aaid land, running from the line of mean low tide to

the line of vegetation, which beach area shall now and
hereafter be taken to be a strip along the seaward side

of the said land at all times adhering to the shore, ex-
tending from the line of mean low water (as 1t may exist
from time to time taking into account changes therein
caused by the natural processes of accretion and erosion)
inland a distance of three hundred fifty (350) feet at all
points along the Gulf of Héxicc boundary line of plain-
tiff's said land; and the court further finds that defend-
ant 1s entitled to a permanent injJunction against plalintliff
prohibiting the barricading of the beach area aforesald and
ordering the removal at plaintiff's expense of any exlsting
barricades on sald property.

It is, accordingly, ORDERED, ADJUDGED AND DECREED by
the Court as follows:

1. That plaintiff ia the owner 1ln fee simple of a
good and indefeasible title in and to the land above de-
scribed by metes and bounds, together with any accretions
which may have extended or which may hereafter extend said
land seaward, and including the beach area aforesald sea-
ward to the line of mean high water, subject to the public
easement hereinafter mentioned.

2. For purposes of this judgment, the area of the
beach shall be all of the area along the entire seaward.
side of said land along the Gulf of Mexico, lying within
a strip 350 feet wide at all points on the two-mile shore-
line aforesaid, measured from mean low water inland, in
accordance with the applicable datum of the United States

Coast and Geodetlic Survey. It 1s intended and decreed
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that as and when the line of mean low water changes from

tike to time by the natural processes of aceretion and/or
epéaion, the public easement decreed herein along the
seashore aforesald shall always follow the sea;_and cover
the area from mean low water to 350 feet inland.

_3. The public owns and shall have an easement to,
upon, across and over the éntire beach area above described
as a public way for pedestrlan and vehicular travel; and
for swimming, fishing, boating, camping and other like uses
and recreational purposes, and for ingress and egress to
the waters of the Gulf of Mexico,

L, The Court finds and holds that the partieg heretc
have by written stipulation on file herein agreed that
immedlately prior to the execution of the deed conveying
the 384 acre tract here involved from Maco Stewart to the
United States of America in 1917, the public had acquired
by long use, an easement over the said beach where same
then existed, which agreement 1s adopted by the court, and
the court finds and holds that such easement followed the

beach as 1t moved seaward to its present location. The

court further holds that such easement also exists by virtue

of an implied reservation of a public easement for use as
aforesald of the beach area in the original grant of saild
land from the Republic of Texas to M. B. Menard.

5. The plaintiff shall not have the right to erect
barriers or in any way to interfere with or impair the
rights of the public to the free use of such beach area
for vehlcular and pedestrian travel and recreation as afore-
said, and plaintiff is hereby ordered at its expense forth-
with to remove any and all obstructlions and barriers upon
such premises which interfere with the free use of such

beach area by the public as aforesaid and plaintiff 1is
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permanently enjoined from erecting other barriers or
obktructions upon such beach area and from in any way
Interfering with the use of sald beach area by the publie
for pedestrlan and vehicular travel and recreation. Noth-
ing in this Judgment shall be deemed to require the removal
of any improvements erente? above the vegetation line as
herein defined and landward of the public easement on the
beach herein provided for in event an avulsive erosion
results 1in such improvements being located within the three
hundred fifty (350) foot area of the public easement herein
provided, and the rights of the parties in relation to such
improvements 1is left for future adjudication by the court,

6. It is further declared, ordered, adjudged and
decreed that the area of such easement as it may now or
may hereafter exist shall be subject to such lawful regula-
tion for health, sanitatlon and safety that may be within
the lawful power and discretion of government agencies
having jurlisdiction thereof.

T. Costs of sult incurred herein are adjudged one-
half against plaintiff and one-half against defendant, for
which execution may issue in favor of the proper officers
of the court.

8. To the action, jJudgment and decree of the court,
finding that the public owns an easement upon and over the
beach area on the said seaward border of said land, and
the finding that defendant 1s entitled to a permanent
injunction prohibiting the barricading of the beach area,
and 1n adjudging and decreeilng the ownership in fee simple
of plaintiff in and to the land in controversy to be sub-
Ject to such public easement and in adjudging and decree-
ing the exlstence of the easement as set forth in para-
graphs 2, 3 and 4 of the foregoing judgment, plaintiff
Galveston East Beach, Inc. duly excepts. |
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9. To the action, Judgment and decree of the court
in' finding that plaintiff 1s the owner in fee simple of
th; sald beach area, and in adjudging that such ownership
is in plaintiff and in overruling the claim of the State
of Texas that it i1s the full fee simple owner of such
beach area because same was added to the uplan; through

the process of artificlal accretion, defendant, The State
of Texas, duly excepts.

smnmn AND ENTERED on this the 9 4 day
of

, 1964,
/4

Z._ 27 erie. .

Judge, Distriect Court of
Galveston County, Texas,
10th Judicial District.

AFPROVED AS TO FORM:

BARKER, BARKER & COLTZER
and ARMSTRONG, BEDFORD & LAMBDIN

oy_Quen S Barkewn/

Attorneys for Plaintiff

WAGGONER CARR, Attorney General

for the State of Texas
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Zff#sistant Attorney General _ -
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Attorneys for Defendant

STATE OF TEAAS
- BALVESTCN
?u\.?m?ﬁiinﬂ J7. Digisict Olark of Galveston County

el PRET BT AT AR e Ii". '__;l_ 1[:!',':. rf’\.“i’_ :'_!";"'; 52 irue ﬂnﬁ
T‘E‘-‘&‘u.-. o aghs [ = 1oimal gama :; i) L.; “'v !awiut
45 : Al o i.".;r} gf raeord In
il 1 91 : . 384-387 ___ Minutes of

H.HTREACCAR
gal o §ry B i y Clerk D;S’Efgit ourt

- il
P i o e e At
Villinoss my ghicial (L Gl aanl G Gk, fhis

LLLTETE . Thw

SN S 1964
| ""18Th Day Of May, 1984, A.D. a |
T3 BEE T, il DioIRCT BLERK R Galyeston County Texas |
| Galvesip-pounty, Texes /7 ! By. Dapu
LAt Deputy

Fhololiouini  Pactie b, strother : L ey B




{ (‘ fr 5
] e tl:‘ erk gﬁtr:ﬂt‘ﬁg!#n

/aa-ru:.
No. 97,893 EH 19 1964

Galveston County Texas,

GALVESTON EAST BEACH, INC.
L]

V. . GALVESTON COUNTY, TEXAS
THE STATE OF TEXAS 10th JUDICIAL DISTRICT

REQUEST OF DEFENDANT FOR ADDITIONAL FINDINGS OF FACT

TO THE HONORABLE JUDGE OF SAID COURT:

Defendant, The State of Texas, within the five (5)
day period specified in Rule 298, T.R.C.P., respectfully requests
the Court to make the following findings of fact, same to be in
addition to the original findings of fact heretofore filed herein
by the Court on September 15, 1964:

(1) Prior to construction of the south jetty, and
going as far back as the days of the Republic of Texas, the
eastern tip of Galveston Island was shaped something like a fish
hook, curving to the north. After the construction of said jetty,
by a process of gradual and imperceptible accretion, the shore line
has advanced steadily and continuously seaward in a southerly and
easterly direction in the area of such curve, the property in con-
troversy being in the general area of said curve, with the result
that there has been a gradual straightening out of the line of such
curve, and the south shore line of the island is now substantially
a straight line all the way to the jetty.

(2) Due to hurricane Carla, causing temporary errosion,
there has been no substantial change in the location of the beach
since 1959.

(3) Had the south jetty not been constructed in 1897,
and had the same not been in existence since that time, thus per-
mitting the prevailing southeast wind and other natural forces to
operate without the interference of such man made obstruction, the
geographical area of the present beach would still be submerged
land, and the actual beach would be above the present vegetation
line.

(4) The grant of land to M. B. Menard from the State of

Texas covered the eastern end of Galveston Island, including the area




to which the beach in controversy has acereted. The beach in
question is located within the city of Galveston.

(5) When the federal government ceased its war emergency
blockade of the beach, the public flooded onto East Beach and con-
tinued to use same as a public way for vehicular and pedestrian
traffic and for recreation until Plaintiff barricaded the same.
Traffic on East Beach by the public since World War II has been
very heavy. The crowds have been very large during the peak summer
months, during school vacation periods, and thousands of automobiles
were on the beach, some parked near the water and others parked
higher on the beach as far as the vegetation line.

(6) The public had no intention of abandoning its ease-

ment over the beach during the war time blockade by the federal

government.
Respectfully submitted,
WAGGONER CARR
Attorney General of Texas
A TRUE COFY | CERTIFY UNGER MY HAND s
AND SCaL OF QFFICE .
V. BERNIATIL MR, Cherk District Court, @W
Gawveston Coualy, Tedss en . arrison

. Assistant Attorney General
otz . J450s Do

{ Efz&%¢::;&z12g%4%&€;
Arthur Sandiin
Assistant Attorney General

Attorneys for Defendant,
The State of Texas

Capitol Station
Austin, Texas
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NO, 97,893

L)

Deputy
IN THE DISTRICT GGU% OF

GALVESTON EAST BEACH, INC. |
i

Vs. I GALVESTON COUNTY, TEXAS
I
I

THE STATE OF TEXAS TENTH JUDICIAL DISTRICT

In response to the request of the Plaintiff in the above entitled and
numbered cause, I hereby make and file the following as my Findings of

Fact and Conclusions of Law therein:
FINDINGS OF FACT

1. Galveston East Beach, Inc., which will hereinafter be referred
to as Plaintiff, filed this suit for declaratory judgment against the State of
Texas, which will hereinafter be referred to as Defendant, on February 15,
1962, The purpose of the suit was to try the title and to adjudge the rights
of the Flaintiff in a tract of 384 Acres, more or less, on the shore of the
Gulf of Mexico, which Plaintiff had purchased from the United States of
America on September 24, 1959,

Dnl June 15, 1962, Defendant filed an application for a restraining
order without notice and for temporary injunction to restrain and enjoin
Plaintiff from in any way interfering with the right of the public to the free
and unrestricted use of the beach area bordering the Gulf of Mexico on the
said 384 Acre tract. On February 18, 1963, a hearing was commenced on
the Defendant's application for a temporary injunction, which hearing lasted
for four days. Briefs were filed on March 22nd and on April 5th, and on
May 1, 1963, a temporary injunction was granted by this Court (entered
June 21, 1963), On March 24, 1964, a trial on the merits of the entire
case was commenced and was.completed on March 30th, at which time judg-
ment was pronounced by the Court (entered on June 5 1964), and this appeal
is taken from said judgment.

The trial on the merits was greatly shortened by:

(a) The agreement by both Parties that the record

made in the hearing on the application for temporary
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injunction could be used in the final trial; and
(b) The stipulation entered into by and between the
\ Parties and filed among the papers in this cause on

MNovember 15, 1963.

2. In said stipulation, among other things, Flaintiff and Defendant
have agreed:

(a) That the Plaintiff is entitled to judgment
gquieting its title to the 384 Acre tract above the vegetation
line; and

(b) That the vegetation line at the time of trial

shall be considered throughuu.t the length of the said 384

Acre tract along the Gulf shore as being 350 feet landward

of the line of mean low tide, U, S, Coast and Geodetic

Survey, 1929 datum, as shown by the survey of the Galveston

County Engineer, | dated May, 1963.

All of the facts agreed upon by the Parties in said stipulation are
hereby adopted as the findings of this Court where not inconsistent with
specific findings made herein by this Court.

As a result of sa.id stipulation, the only part of the said 384 Acre
tract remaining in controversy is that part of the land lying along the shore
of the Gulf of Mexico, for a distance of approximately two miles, from the
aforementioned line of mean low tide to a line 350 feet landward; this strip
of land will hereinafter (in the Findings of Fact and in the Conclusions of
Law) be referred to as the Beach. The Beach is a part of what is commonly
known as East Beach, which is located on the extreme Easterly end of
Galveston Island and is approximately three miles in length, lying between
Stewart Beach on the West and the South Jetty on the East,

As a further result of said stipulation, there are only two main
issues left to be decided, namely:

(a) Who has title to the Beach? and

(b) Does the public have an easement over the

Beach (if the State does not have title) ?
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3. The Beach has accreted to land which was granted to Michael B,
Menard by the Republic of Texas on January 25, 1838,

' The title to the land to which the Beach has accreted passed to the
Galveston City Company in 1840 or 1842, and from the Galveston City Company
to Maco Stewart in 1909.

On May 11, 1917, Maco Stewart conveyed the land to which the
Beach has accreted to the United States Government, and it became a part
of the then existing Fort San Jacinto Military Reservation and remained

such until September 24, 1959,

4. As stipulated, prior to May 11, 1917, the public had acquired,
by long use, an easement over a strip of land from the vegetation line to the
line of mean low tide as a public way and for recreational purposes at the
place on the land involved where such beach then existed. Such beach, at
that location, however, has not been used by the public for many years; and
the place where such easement existed in and before 1917 is now far land-
ward of the present line of vegetation, The Defendant does not claim that
the public now has any easement at the place on the land where the easement

existed in and before 1917.

5. On September 24, 1959, the United States of America conveyed
the said 384 Acre tract to Plaintiff. The Beach was either included in or

subsequently accreted to the said 384 Acres.

6. A breakwater, popularly known as the South Jetty, was constructed
by the United States Government between the years 1887 and 1897 to protect
the channel to the port of Galveston. It ran along the Eastern end of Galveston
Island and extended approximately 2 1/2 miles into the Gulf of Mexico., At
the time the South Jetty was constructed by the United States Government,
title to the upland in the area in controversy was in the Galveston City
Company. The South Jetty was not built on or adjacent to the land in contro-
versy, but at the time of this trial, it was located approximately 8/10ths of

a mile Easterly from the Easterly end of the Beach, After the said South
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Jetty was constructed, accretion began on the Gulf shore on the Easterly
end of Galveston Island and has continued, with minor interruptions due to
stormb and abnormally high tides, to the time of trial. From 1916 to 1959,
the shoreline advanced seaward 2, 208 feet at the Easterly end of the 384

Acre tract, 1,391 feet at the Westerly end, and 1,832 feet in the middle.

7. The said build-up of the shore between 1916 and 1959 was
gradual and imperceptible., As the shore line moved seaward, the public
continued to use the strip of beach between the waters of the Gulf and the
slowly advancing (seaward) line of vegetation as a public way and for

recreational purposes.

8. The existence of the said South Jetty was the major cause of the
accretion of the Easterly end of Galveston Island, including the Beach. The
South Jetty was constructed from the Easterly end of Galveston Island out
into the Gulf of Mexico for a distance of approximately 2 1/2 miles. It
created a dead pocket of low wave energy, which prevented sediment in
suspension in the waters of the Gulf from being carried into the channel and
bay and caused the sediment to be deposited along the shore Westr;rly of the
South Jetty, Minor causes of the accretion to this area were: (1) the
natural wave action, the waves usually coming upon the shore from a South-
Easterly direction and into the pocket formed by the shore and the South
Jetty; (2) the prevailing wind from the South-East; (3) the existence of the
accreted slhure offered an additional obstruction to the wave action; and (4)
the deposit of spoil dredged from the channel into the waters of the Gulf of
Mexico ﬁf:[shore from the Beach., Neither the erection of the Seawall nor
the placing of groins in the Gulf of Mexico Westerly of the Beach was a
cause of the accretion of the Beach.

The building of the South Jetty, Seawall and groins, and the dredging
of the channel and disposal of the spoil therefrom, were all works done by

the United States Government,

9, As found in Paragraph 3, supra, the title to the land to which the
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Beach has accreted was in the United States Government and was a part of
the San Jacinto Military Reservation from May 11, 1917 to September 24,
1959. "

During World War II, from December of 1941 or January of 1942
until the spring or summer of 1946, which was the first beach season
following the termination of the War, the public was excluded from the land
to which the Beach has accreted. ‘Due to the continuing accretion, the
actual geographic location of the land barricaded by said Government during
such period did not include the Beach, but the area so barricaded was
situated, at the time of trial, more than 350 feet inland from the line of
mean low tide. The Beach was submerged land during and prior to 1946,

The exclusion of the public during the said period by the said Gov-
ernment was a temporary emergency measure for national security
purposes, and the said Government had no intention of permanently destroy-
ing the public easement.

10. Until June of 1962, except for the said period when the public
was excluded during World War II, both the City and County of Galveston,
acting separately or together, have expended public funds to clean and
maintain the land along the shore, wherever it may have existed at the

particular time,

e




CONCLUSIONS OF LAW

; (The decision of the trial court, as set out in the judgment
entered herein on June 5, 19_&4, will not be set out again

here.)

A, Title

o

1, Plaintiff holds title to the portion of the 384 Acre tract which is
above the vegetation line (as defined in the Findings of Fact herein) by

stipulation and by proof of the record title in the trial of this cause.

2, Plaintiff holds title to the Beach (as defined in the Findings of
Fact herle.:in} as the owner of the shore to which belongs imperceptible and
gradual additions to the land by alluvial deposit or accretion resulting from
both natural and artificial causes, the artificial means not being brought
about by the littoral owner. This title is subject to the easement of the

public.
B. Easement

1. The public easement stipulated by the Parties to have been in
existence in and before 1917 at a place where the beach then existed follows
the shore line as the line of mean low water changes from time to time by
the natural forces of accretion and/or erosion; it always follows the sea,
and with reference to the land in controversy herein covers the area from
mean low water to 350 feet inland.

This concept of a rolling or shifting easement is not a new one. In
1905, it was applied in the English case of Mercer v. Denne, 2 Chancery
Division 538, where the court held that a right to dry nets on a beach
attached to a new beach area added to the old beach by accretion--that the

drying area in such a case follows the sea.

2. The Beach has accreted to land which was patented by the

Republic of Texas to M, B, Menard. There was an implied reservation in




the Menard Grant retaining an easement for the public in the free use of
the beaches,

tAs stated in Galveston City Surf Bathing Co. v. Heidenheimer, 63
Tex. 5-59, at 562: "From the most ancient times, in all civilized countries,
the free use of the waters and the shores of the sea by the public has been

recognized as an indisputable right, "

o

3. The Beach is a public road. In Brown v. State, 289 SW (2d) 942,
West Beach was judicially declared to be a public road. The public road
easement was not lost by adverse possesion to the United States Government
during the war time barricading because the statute of limitations does not

run against public roads., Art, 5517, R.C.S, of Texas,

4. The barricading of the Beach by the United States Government
from 1941 or 1942 to 1946 was a temporary war time emergency measure
within the war powers of the United States Government and did not result in

the destruction of the public easement,

5. An easement by estoppel was not created as a result of the
expediture of public funds by the City and County of Galveston in cleaning

and maintaining the Beach,

6. Adverse possession, limitations, prescription, estoppel and
laches do not apply against the United States Government. However, the
United States Government took title to the Beach subject to the said rolling

or shifting easement, and it conveyed it subject to the same easement.

7. Since May 24, 1959, Plaintiff has not granted, either by impli-
cation or estoppel, any easement to or for the benefit of the public, However,
Plaintiff took title to the Beach subject to the said rolling or shifting easement

and holds the Beach burdened with such easement,

e and filed this 15th day of September, 1964.
A TRUE COPY | CERTIFY UNGER MY HAND

TREAGCA
2 E:.l’erk DF* :i.t Court

., Cierls Distriet Cow

SEP 15 1964

Judge Premd.mg
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NO. 97,893
GALVESTON EAST BEACH, INC. IN THE DISTRICT COURT OF
i GALVESTON COUNTY, TEXAS
THE STATE OF TEXAS 10TH JUDICIAL DISTRICT

JUDGMENT

On the 24th day of March, 1964, came on to be heard
the above styled and numbered cause, and came the Plain-
tiff, Galveston East Beach, Inc., by 1ts attorneys, Owen
D. Barker and Robert G. Coltzer, of the firm of Barker,
Barker and Coltzer, and Griffith D. Lambdin, of the firm
of Armstrong, Bedford and Lambdin, and came the Defendant,
The State of Texas, and the Attorney General of Texas, by
Ben M. Harrison and J. Arthur Sandlin, Assistant Attorneys
General of Texas, and Jules Damiani, Jr., Criminal Distriect
Attorney of Galveston County, Texas, representing the State
of Texas and the publiec, pursuant to authority granted by
Article 54154, Vernon's Texas Civil Statutes, and such other
authority as may be afforded by law, and a jury having been
walved, the partlies, plaintiff and defendant, announced
ready for trial, and the court, after reading the pleadings
and hearing the evidence and argument of counsel, is of the
opinion and finds that plaintiff i1s the owner in fee simple
of a good and indefeasible title, subject to the easement
herelnafter mentioned, to all the land known and referred
to as the 384 acre tract deseribed in the deed from the
United States of America to Plaintiff dated September 24,
1959, recorded in Book 1339, pages 44 to 47, inclusive,

Deed Records of Galveston County, Texas, and accretlons

thereto, which land 1s more fully describe%1




)

The following described tract or parcel of land in Galveston
County, Texas, being part of a tract of land conveyed to the
United States Government by Maco Stewart by deed dated May
11, 1917, which deed is recorded in Book 303, pages 265-266,
Deed Records of Galveston County, Texas, said tract formerly
being part of the Fort San Jacinto Reservation, and further
described by metes and bounds and courses and distances as
follows:

Start at a point in the South boundary of the Fort
San Jacinto Military Reservation marked by a drift
bolt in the center of the shore branch of the Gal-
veston South Jetty at Station 69 plus 02.6 whence
the former Fort Point Lighthouse bears North 35° 27!
35" East 3179.3 feet (1144.55 varas);

Thence, parallel with the numbered streets in the

City of Galveston, Texas, approximately South 16°

43' 09" East to the Southeasterly boundary of the
Galveston seawall right of way, said Southeasterly
boundary line being parallel to and 225 feet perpen-
dicular distance on the seaward side from the center
line of the top of the seawall structure, which

center line is 2 ‘feet 6 inches landward of the seaward
edge of said top of the seawall structure, for the place
of beginning of this description;

Thence, continuing South 16° 43' 09" East to the high
water line on the shore of the Gulf of Mexico;

Thence, Northerly and Easterly with the meanders of
the said high water shore line of the Gulf of Mexico,
to the intersection of this line with the present
South boundary of a tract of land deeded to the United
States of America by the Galveston City Company by
Special Warranty Deed dated March 17, 1898, which deed
is recorded in Vol. 245, page 187, Deed Records of
Galveston County, Texas;

Thence, with the said South boundary of the said tract
North 829 West to a point 1400 feet South 82° East of
the Southeasterly right-of-way boundary of the Gal-
veston seawall, said Southeasterly boundary line being
parallel to and 225 feet perpendicular distance on

the seaward side from the center line of the top of

the seawall structure, which center line is 2 feet

6 inches landward of the seaward edge of said top of
the seawall structure:

Thence, South 27° 09' West parallel to the Galveston
seawall a distance of 4400 feet;

Thence, North £2° West a distance of 1400 feet, more
or less, to the Southeasterly right-of-way boundary
of the Galveston seawall, said Southeasterly boundary
line being parallel to and 225 feet perpendicular
distance on the seaward side from the center line of
the top of the seawall structure, which center line
is 2 feet 6 inches landward of the seaward edge of
said top of the seawall structure;

Thence, South 27° 09' West with the Southeasterly
boundary of said seawall right of way 1100 fecet, more

2
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or less, to an angle point in said seawall right-
of-way boundary;

Thence, continuing along the said seawall right-of-
way boundary South 35° 21' West 1500 feet, more or
less, to the point of beginning together with the
Government's interest in and to the land between

the said high water shore line and the low water
shore line extending from the most Southerly boundary,
extended, to the most Northerly boundary, extended,
of the above described tract, including all future
accretions and accumulations as a result of nature,
or the construction of public works for the improve-
ment and defense of the Harbor, and containing 384
acres, more or less,.

and the court further finds that the plaintiff's land aforesaid fronts upon

the Gulf of Mexico for a distance of two




mlles, more or less, and that the public owns an easement
upon and over the beach area on the sald seaward border

of sald land, running from the line of mean low tide to

the line of vegetation, which beach area shall now and
hereafter be taken to be a strip along the seaward side

of the said land at all times adhering to the shore, ex-
tending from the line of mean low water (as 1t may exist
from time to time taking intn account changes therein
caused by the natural processes of accretion and erosion)
inland a distance of three hundred fifty (350) feet at all
points along the Gulf of Mexico boundary line of plain-
tiff's sald land; and the court further finds that defend-
ant 1s entlitled to a permanent injunction against plaintiff
prohibiting the barricading of the beach area aforesaid and
ordering the removal at plaintiff's expense of any exlisting
barricades on saild property.

It 1s, accordingly, ORDERED, ADJUDGED AND DECREED by
the Court as follows:

1. That plaintiff is the owner in fee simple of a
good and indefeasible title in and to the land above de-
scribed by metes and bounds, together with any accretions
which may have extended or which may hereafter extend said
land seaward, and including the beach area aforesald sea-
ward to the line of mean high water, subjJect to the publie
easement hereinafter mentioned.

2. For purposes of this judgment, the area of the
beach shall be all of the area along the entire seaward
8lde of sald land along the Gulf of Mexico, lying within
a strip 350 feet wide at all points on the two-mile shore-
line aforesaid, measured from mean low water inland, in
accordance with the applicable datum of the United States

Coast and Geodetic Survey. It is intended and decreed



that as and when the line of mean low water changes from
time to time by the natural processes of accretion and/or
erosion, the public easement decreed herein along the
seashore aforesaild shall always follow the sea, and cover
the area from mean low water to 350 feet inland.

3. The public owns and shall have an easement to,
upon, across and over the éntire beach area above described
as a public way for pedestrian and vehicular travel; and
for swimming, fishing, boating, camping and other like uses
and recreational purposes, and for ingress and egress to
the waters of the Gulf of Mexico.

L, The Court finds and holds that the parties hereto
have by written stipulation on file herein agreed that
immediately prlor to the execution of the deed conveying
the 384 acre tract here involved from Maco Stewart to the
United States of America in 1917, the public had acquired
by long use, an easement over tﬂe sald beach where same
then existed, which agreement 1s adopted by the court, and
the court finds and holds that such easement followed the
beach as 1t moved seaward to 1ts present locatlion. The
court further holds that such easement also exlsts by virtue
of an 1lmpllied reservation of a public easement for use as
aforesaid of the beach area in the original grant of said
land from the Republic of Texas to M. B. Menard.

5. The plaintiff shall not have the right to erect
barriers or in any way to interfere with or impair the
rights of the public to the free use of such beach area
for vehlcular and pedestrian travel and recreation as afore-
sald, and plaintiff is hereby ordered at its expense forth-
with to remove any and all obstructlons and barriers upon
such premlses which Interfere with the free use of such

beach area by the public as aforesaid and plaintiff is

5



permanently enjoined from erecting other barriers or
obstructions upon such beach area and from in any way
interfering with the use of sald beach area by the public
for pedestrian and vehicular travel and recreation. Noth-
Ing in this Judgment shall be deemed to require the removal
of any improvements erecteg above the vegetatlon line as
herein defined and landward of the public easement on the
beach hereln provided for in event an avulsive erosion
results 1n such lmprovements being located within the three
hundred fifty (350) foot area of the public easement herein
provided, and the rights of the partles in relation to such
improvements 1s left for future adjudicatlion by the court.

6. It is further declared, ordered, adjudged and
decreed that the area of such easement as it may now or
may hereafter exlst shall be subjJeet to such lawful regula-
tion for health, sanitation and safety that may be within
the lawful power and discretion of government agencles
having Jurisdiction thereof.

7. Costs of sult incurred herein are adjudged one-
half against plalntiff and one-half against defendant, for
which execution may issue in favor of the proper officers
of the court.

8. To the actlon, judgment and decree of the court,
finding that the public owns an easement upon and over the
beach area on the sald seaward border of saild land, and
the finding that defendant 1s entitled to a permanent
Injunctlon prohibiting the barricading of the beach area,
and 1n adjudging and decreelng the ownership in fee simple
of plaintiff in and to the land in controversy to be sub-
Ject to such public easement and in adjudging and decree-
ing the exlstence of the easement as set forth in para-
graphs 2, 3 and 4 of the foregoing judgment, plaintiff

Galveston East Beach, Inc. duly excepts.
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9. To the action, Judgment and decree of the court
in finding that plaintiff 1s the owner in fee simple of

the said beach area, and in adjudging that such ownersh;p
i1s in plalntiff and in overruling the claim of the State
of Texas that 1t 1s the full fee simple owner of such
beach area because same was added to the upland through

the process of artifileial accretion, defendant, The State

of Texas, duly excepts.

—
SIGNED, RENDERED AND ENTERED on this the O
of ij;:ou.& S ey

I

day

PP/ e site. .

Judge, District Court of
Galveston County, Texas,
10th Judieial District.

APPROVED AS TO FORM:

BARKER, BARKER & COLTZER
and ARMSTRONG, BEDFORD & LAMBEDIN

py_Quen S Barke/

Attorneys for Plaintiff

WAGGONER CARR, Attorney General
for theéjtate of Texas
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No. 97,893 M“EP 19 1964

GALVESTON EAST BEACH, INC.

V. GALVESTON COUNTY, TEXAS
THE STATE OF TEXAS 10th JUDICIAL DISTRICT

REQUEST OF DEFENDANT FOR ADDITIONAL FINDINGS OF FACT

TO THE HONORAELE JUDGE OF SAID COURT:

Defendant, The State of Texas, within the five (5)
day period specified in Rule 298, T.R.C.P., respectfully requests
the Court to make the following findings of fact, same to be in
addition to the original findings of fact heretofore filed herein
by the Court on September 15, 196L4:

(1) Prior to construction of the south jetty, and
going as far'back as the days of the Republic of Texas, the
eastern tip of Galveston Island was shaped something like a fish
hook, curving to the north. After the construction of said jetty,
by a process of gradual and imperceptible accretion, the shore line
has advanced steadily and continuously seaward in a southerly and
easterly direction in the area of such curve, the property in con-
troversy being in the general area of said curve, with the result
that there has been a gradual straightening out of the line of such
curve, and the south shore line of the island is now substantially
a straight line all the way to the jetty.

(2) Due to hurricane Carla, causing temporary errosion,
there has been no substantial change in the location of the beach
since 1959.

(3) Had the south jetty not been constructed in 1897,
and* had the same not been in existence since that time, thus per-
mitting the prevailing southeast wind and other natural forces to
operate without the interference of such man made obstruction, the
geographical area of the present beach would still be submerged
land, and the actual beach would be above the present vegetation
line.

(4) The grant of land to M. B. Menard from the State of

Texas covere& the eastern end of Galveston Island, including the area
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to which the beach in controversy has accreted. The beach in
question is located within the city of Galveston.

(5) When the federal government ceased its war emergency
blockade of the beach, the public flooded onto East Beach and con-
tinued to use same as a public way for vehicular and pedestrian
traffic and for recreation until Plaintiff barricaded the same.
Traffic on East Beach by the public since World War II has been
very heavy. The crowds have been very large during the peak summer
months, during school vacation periods, and thousands of automobiles
were on the beach, some parked near the water and others parked
higher on the beach as far as the vegetation line.

(6) The public had no intention of abandoning its ease-

ment over ﬁhé beach during the war time blockade by the federal

government.
Respectfully submitted,
WAGGONER CARR
Attorney General of Texas
A TRUE COPY | CERTIFY UNDER MY HAND s
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V. | BEMIMATL IR, Clerke District Court,
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Attorneys for Defendant,
The State of Texas

Capitol Station
Austin, Texas
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l:.b'rk District Court
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SZ2 +5 1964

alvasion Comiy Texas

NO. 97,893 3
GALVESTON EAST BEACH, INC. | IN THE DISTRICT CDUng OF
Vs, i GALVESTON COUNTY, TEXAS
THE STATE OF TEXAS ; TENTH JUDICIAL DISTRICT

In response to the request of the Plaintiff in the above entitled and
numbered cause, I hereby make and file the following as my Findings of

Fact and Conclusions of Law therein:
FINDINGS OF FACT

1. Galveston East Beach, Inc., which will hereinafter be referred
to as Plaintiff, filed this suit for declaratory judgment against the State of
Texas, which will hereinafter be referred to as Defendant, on February 15,
1962. The purpose of the suit was to try the title and to adjudge the rights
of the Flaintiff in a tract of 384 Acres, more or less, on the shore of the
Gulf of Mexico, which Plaintiff had purchased from the United States of
America on September 24, 1959.

On June 15, 1962, Defendant filed an application for a restraining
order without notice and for temporary injunction to restrain and enjoin
Plaintiff from in any way interfering with the right of the public to the free
and unrestricted use of the beach area bordering the Gulf of Mexico on the
said 384 Acre tract. On February 18, 1963, a hearing was commenced on
the Defendant's application for a temporary injunction, which hearing lasted
for four days. Briefs were filed on March 22nd and on April 5th, and on
May 1, 1963, a temporary injunction was granted by this Court (entered
June 21, 1963). On March 24, 1964, a trial on the merits of the entire
case was commenced and was completed on March 30th, at which time judg-
ment was pronounced by the Court (entered on June 5 1964), and this appeal
is taken from said judgment.

The trial on the merits was greatly shortened by:

(a) The agreement by both Parties that the record

made in the hearing on the application for temporary
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injunction could be used in the final trial; and
(b) The stipulation entered into by and between the
Farties and filed among the papers in this cause on

November 15, 1963,

2. In said stipulation, among other things, Flaintiff and Defendant
have agreed:

(a) That the Plaintiff is entitled to judgment
quieting its title to the 384 Acre tract above the vegetation
line; and

(b) That the vegetation line at the time of trial

shall be considered throughout the length of the said 384

Acre tract along the Gulf shore as being 350 feet landward

of the line of mean low tide, U, S. Coast and Geodetic

Survey, 1929 datum, as shown by the survey of the Galveston

County Engineer, dated May, 1963.

All of the facts agreed upon by the Parties in said stipulation are
hereby adopted as the findings of this Court where not inconsistent with
specific findings made herein by this Court.

As a result of sarid stipulation, the only part of the said 384 Acre
tract remaining in controversy is that part of the land lying along the shore
of the Gulf of Mexico, for a distance of approximately two miles, from the
aforementioned line of mean low tide to a line 350 feet landward; this strip
of land will hereinafter (in the Findings of Fact and in the Conclusions of
Law) be referred to as the Beach. The Beach is a part of what is commonly
known as East Beach, which is located on the extreme Easterly end of
Galveston Island and is approximately three miles in length, lying between
Stewart Beach on the West and the South Jetty on the East.

As a further result of said stipulation, there are only two main
issues left to be decided, namely:

(a) Who has title to the Beach? and

(b) Does the public have an easement over the

Beach (if the State does not have title)?




3, The Beach has accreted to land which was granted to Michael B.
Menard by the Republic of Texas on January 25, 1838.

The title to the land to which the Beach has accreted passed to the
Galveston City Company in 1840 or 1842, and from the Galveston City Company
to Maco Stewart in 1909.

On May 11, 1917, Maco Stewart conveyed the land to which the
Beach has accreted to the United States Government, and it became a part
of the then existing Fort San Jacinto Military Reservation and remained

such until September 24, 1959.

4. As stipulated, prior to May 11, 1917, the public had acquired,
by long use, an easement over a strip of land from the vegetation line to the
line of mean low tide as a public way and for recreational purposes at the
place on the land involved where such beach then existed. Such beach, at
that location, however, has not been used by the public for many years; and
the place where such easement existed in and before 1917 is now far land-
ward of the present line of vegetation. The Defendant does not claim that
the public now has any easement at the place on the land where the easement

existed in and before 1917,

5. On September 24, 1959, the United States of America conveyed
the said 384 Acre tract to Plaintiff, The Beach was either included in or

subsequently accreted to the said 384 Acres.

6. A breakwater, popularly known as the South Jetty, was constructed
by the United States Government between the years 1887 and 1897 to protect
the channel to the port of Galveston. It ran along the Eastern end of Galveston
Island and extended approximately 2 1/2 miles into the Gulf of Mexico. At
the time the South Jetty was constructed by the United States Government,
title to the upland in the area in controversy was in the Galveston City
Company. The South Jetty was not built on or adjacent to the land in contro-
versy, but at the time of this trial, it was located approximately 8/10ths of

a mile Easterly from the Easterly end of the Beach. After the said South
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Jetty was constructed, accretion began on the Gulf shore on the Easterly
end of Galveston Island and has continued, with minor interruptions due to
storms and abnormally high tides, to the time of trial. From 1916 to 1959,
the shoreline advanced seaward 2, 208 feet at the Easterly end of the 384

Acre tract, 1,391 feet at the Westerly end, and 1,832 feet in the middle,

7. The said build-up of the shore between 1916 and 1959 was
i
gradual and imperceptible, As the shore line moved seaward, the public
continued to use the strip of beach between the waters of the Gulf and the

slowly advancing (seaward) line of vegetation as a public way and for

recreational purposes,

8., The existence of the said South Jetty was the major cause of the
accretion of the Easterly end of Galveston Island, including the Beach. The
South Jetty was constructed from the Easterly end of Galveston Island out
into the Gulf of Mexico for a distance of approximately 2 1/2 miles, It
created a dead pocket of low wave energy, which prevented sediment in
suspension in the waters of the Gulf from being carried into the channel and
bay and caused the sediment to be deposited along the shore Westerly of the
South Jetty. Minor causes of the accretion to this area were: (l) the
natural wave action, the waves usually coming upon the shore from a South-
Easterly direction and into the pocket formed by the shore and the South
Jetty; (2) the prevailing wind from the South-East; (3) the existence of the
accreted shore offered an additional obstruction to the wave action; and (4)
the deposit of spoil dredged from the channel into the waters of the Gulf of
Mexico offshore from the Beach. Neither the erection of the Seawall nor
the placing of groins in the Gulf of Mexico Westerly of the Beach was a
cause of the accretion of the Beach.

The building of the South Jetty, Seawall and groins, and the dredging
of the channel and disposal of the spoil therefrom, were all works done by

the United States Government.,

9. As found in Paragraph 3, supra, the title to the land to which the
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Beach has accreted was in the United States Government and was a part of
the San Jacinto Military Reservation from May 11, 1917 to September 24,
1959.

During World War II, from December of 1941 or January of 1942
until the spring or summer of 1946, which was the first beach season
following the termination of the War, the public was excluded from the land
to which the Beach has accreted. ‘Due to the continuing accretion, the
actual geographic location of the land barricaded by said Government during
such period did not include the Beach, but the area so barricaded was
situated, at the time of trial, more than 350 feet inland from the line of
mean low tide, The Beach was submerged land during and prior to 1946.

The exclusion of the public during the said period by the said Gov-
ernment was a temporary emergency measure for national security
purposes, and the said Government had no intention of permanently destroy-
ing the public easement.

10. Until June of 1962, except for the said period when the public
was excluded during World War II, both the City and County of Galveston,
acting separately or together, have expended public funds to clean and
maintain the land along the shore, wherever it may have existed at the

particular time.
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CONCLUSIONS OF LAW

(The decision of the trial court, as set out in the judgment
entered herein on June 5, 1964, will not be set out again

here.)

A, Title

¥

1. Plaintiff holds title to the portion of the 384 Acre tract which is
above the vegetation line (as defined in the Findings of Fact herein) by

stipulation and by proof of the record title in the trial of this cause.

2. Plaintiff holds title to the Beach (as defined in the Findings of
Fact herein) as the owner of the shore to which belongs imperceptible and
gradual additions to the land by alluvial deposit or accretion resulting from
both natural and artificial causes, the artificial means not being brought
about by the littoral owner. This title is subject to the easement of the

public,
B. Easement

1. The public easement stipulated by the Parties to have been in
existence in and before 1917 at a place where the beach then existed follows
the shore line as the line of mean low water changes from time to time by
the natural forces of accretion and/or erosion; it always follows the sea,
and with reference to the land in controversy herein covers the area from
mean low water to 350 feet inland.

This concept of a rolling or shifting easement is not a new one. In
1905, it was applied in the English case of Mercer v. Denne, 2 Chancery
Division 538, where the court held that a right to dry nets on a beach
attached to a new beach area added to the old beach by accretion--that the

drying area in such a case follows the sea.
2. The Beach has accreted to land which was patented by the

Republic of Texas to M, B. Menard. There was an implied reservation in
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the Menard Grant retaining an easement for the public in the free use of
the beaches,

As stated in Galveston City Surf Bathing Co. v. Heidenheimer, 63
Tex. 559, at 562: ""From the most ancient times, in all civilized countries,
the free use of the waters and the shores of the sea by the public has been

recognized as an indisputable right,"

L

3. The Beach is a public road. In Brown v. State, 289 SW (2d) 942,
West Beach was judicially declared to be a public road, The public road
easement was not lost by adverse possesion to the United States Government
during the war time barricading because the statute of limitations does not

run against public roads. Art. 5517, R.C.S, of Texas,

4. The barricading of the Beach by the United States Government
from 1941 or 1942 to 1946 was a temporary war time emergency measure

within the war powers of the United States Government and did not result in

the destruction of the public easement. o Pl i - =i 2
8 ' ey
i* o llh, )
5. An easement by estoppel was not created as a result of the
expediture of public funds by the City and County of Galveston in cleaning W
and maintaining the Beach. i —
6. Adverse possession, limitations, prescription, estoppel and e A B T
Ead a0 AL 5 Ay i L
&
laches do not apply against the United States Government. However, the - B,
United States Government took title to the Beach subject to the said rolling v'le -
i

or shifting easement, and it conveyed it subject to the same easement,

7. Since May 24, 1959, Plaintiff has not granted, either by impli-
cation or estoppel, any easement to or for the benefit of the public, However,
Plaintiff took title to the Beach subject to the said rolling or shifting easement

and holds the Beach burdened with such easement,

and filed this 15th day of September, 1964,
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