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108 Laws of the State of Tezas.

nd the rights of actual settlers and pur-
chasers are dependant upon the validity of such surveys, creates an emergency
and imperative public necessity authorizing the suspension of the constitutional
rule requiring bills to be read on three several days, and demanding that this
acl take effect and be in force from and after its passage, and it is so enacted.

cerlain lands surveyed in this state, a

[Note.—The foregoing act orviginated in the senate, and passed the same by a
vote of 27 s, no nays; and passed the house by a vote of 70 yeas, 11 nays.]

.\pl::'l:n'nrl', April 16, 1889,

LANDE—UNORGANIZED COUNTY SCHOOL.

Beo. Bee,
1. Commissioner of land office author- ¢ Control of lands vests In the county
upon organization.

jzod to lease lands of unorganized
ecountles. 3. Emergency clause.
CHAP. 95.—[8. B. No. 141.] An Aet to provide for leasing the unorganized
county school leagues.
. w

Saation 1. Be it enacted by the Legislature of the State of Texas: The com-
niissioner of the general land office & herely anthorized to lease, for a term of
not exeeeding ten years, at a price not less tham two cents per acre, the three
hundred and twenty leagues of land set apart and surveyed in the year 1882 for
the unorganized counties of the state, situated in the counties of Hockley, Coch-
ran, Bailey, Lamb, Andrews, Martin, Dawson, and Grimes, under the same rules
and upon the same terms as are preseribed by law for the lease of the university
lands. The proceeds of such lease shall be paid into the state treasury and be-
come a part of the available achool fund of the state.

See. 2. ° Whenever any county entitled to said lands ahall be
trol of said lands belonging to such eounty shall vest in the commissioners court
of such county, and any lease money thereafter becoming due, shall be payable
to such county, but all leases executed before sipeh -organization of the county
ghall be binding for the full term thereof.

See, 3. There being mo law requiring or providing for the lease of said land
creates an emergency, and the importance of this bill creates an imperative public
necessity requiring the suspension of the rule requiring bills to be read on thiree
geveral days, and said rule is hereby suspended.

organized, the con-

[Note.—The foregoing act originated in the senate, and passed the same Mareh
95, 1889; and passed the house April 6, 1880.]
Approved, April 8, 1580

LANDS—MILAM COUNTY SCHOOL.

Bee, Bee.
1. Provides for warrants to reimburse 2 1500 appropriated for purposes of
settleras for amounts paid pr= thiz billL 2
emptlons of Milam County school 3. Emergency clause.
lands.

CITAP. 96 —[H. B, No. 310.] An Act for the relief of settlers upon the Milam
County school lands located in Hood County, and to make an appropriation
therefor.

“Whereas under an net of the legislature of the slate of Texas, approved

July 21, 1870, verinin seitlers on the Milam County school lands, locaied in

Hood County, bought their pre-emption claims from the state of Texas at the
rate .of filty cents per acre, and received patents therefor from the state; and
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Laws of the State of Teras. 109

whereas the supreme court has declared said law unconstitutional and said pat-
ents void; and whereas the said settler=, or their assigns, have lost said lands
at the suit of Milam County, and said parties have given notice of their intention
to apply for relief at the hands of the Twenty-first Legislature, and ask to be
reimbursed in their purchase money with lawful interest:

Section 1. Be it enacted by the Legislature of the State of Texaz: That upon
proper proof being made to the comptroller of public accounts thai the said
settlers, or their assigns, who then owned and paid for said pre-emption surveys
and lost the same through the courts of this state, that the said comptroller is
authorized and ordered to draw a warrant on the state treasurer in favor of
each of said settlers, or his assigns, for the amount or amounts paid by him to
the state for said pre-emption elaims.

Zeo, 2. That the sum of fifteen hundred dollars, or so much thereof aa may be
necessary, be uppropriated out of the gencral revenue not otherwise appropriated
to pay the same.

#Zeo. 3. The near approach of the end of the present session of the legislature,
and the great probability that this bill will not be reached on the regular call of
business before the end of the same, creates an emergency, and an imperative pub-
lic necessity exists requiring the suspension of the eonstitutional rule requiring
bills to be read on three zeveral days, and said rule iz 30 suspended, and that
this act take effect and be in force from and after its passage, and it is so en-
acted.

[Note.~The foregoing act originated in the house, and passed the same by a
vote of 86 yeas, no nays; and pazsed the senate by a vote of 23 yeas, no nays.]
Approved, March Gy 1580,

LA SALLE AKND MILLS COUNTIES.

B0, Bec.

1. Jurlediction of county courts of La 4. As to executlons on existing judg-
Balle and Mills limited to probate ments,
matters, ete, 5. Repealing clause,

2. Duty of clerks of sald courts.
3. Appeals from justices, etc.

6. Emergency clause,

CHAP. 97—[H. B. No. 552.] An act to diminish the civil and eriminal jurisdie-
tion of county courts of La Salle and Mills counties.

Seetion 1. Be it enacted by the Legislature of the State of Texas: That the
county courts of La Salle and AMills counties shall have and exercise the general
jurisdietion of a probate court; shall probate wills, appoint guardians of minors,
idiots, lunatics, persons non compos men and common drunkards: settle ne-
ecounts of executors, administrators, and guardians: transact all business apper-
taining to the estatez of deceased persons, minors, Wolz, lunatics, persons non
compos mentis, and common drunkards, including the partition, settlement, and
distribution of estates of deceased persons, and to apprentice minors as preseribed
by law, and to issue all writs necessary for the enforcement of its own juriadiction,
and to punish contempts under such provisions as may be prascribed by general
laws governing county courts, and to have amd exercize general jurizdiction over
questions of eminent domain as preseribed by law. but said county courts shall
have no other jurisdiction, ¢ivil or criminal.

Bee, 2. It shall be the duty of the county clevks of La Salle and Mills
eountics, within twenty days after the passage of thia act, to make a full and
complete transeript of all orders on the dockets of said connty courts in cases
still pending in said courts, of which cases the district courts of said counties

7i—VOL. IX {1137
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Wmay Covxty v. RODERTZ0.L

[8. €., Tyler

Statement of the case.

Mmaxu Cousty v. B. P. ROBERT20X AXD OTHERS.

1. The act of Auzuat 30th, 1856, (Paschal's Digest, Art. 3470,) providing
tlrnt limitation stall not run in fovor of ecttlers on school lands, was
]]r__.!.ﬂ-“:llf Ee_—il_;n-_“l to deter pereons from settline on each lands, and
wae of itself saficient to put all settlers on inguiry.

. If the act of Fehroary 10th, 1832, (Pazchai’s Dagest, Art. 4302.) requir-
ing the field notes of all prior eurveys t2 he retarned to the Genperal
Land Ofice by the thirty first of August, 1353, hed any applicativn to
garveys of school lande aranted to the several eountizs by the act of
Jaouary 26:h, 1539, (Paschal’s Digest, Art. 3464,) the omizgion by a
eounty to comply with its provisions was a dereliction of which the

[+

State alone could take advantage.

5. The counties are only trustees of the school lands for the nse of the peo-
ple ; and when a county made o sarvey of its schaoal lands in 1844 npon
the domain afterwards comprised within the Mississippi and Pacifie
railroad reserve, but failed to return the feld notes to the General Land
Office hy the thirty-first ol August, 1353, such survey did pot beeome
guhject to pre-cmption when the reserve was opened to location by the
pct ol August 26th, 1856. ([Paschal’s Digest, Art. 5(58.)

4. The fact that four leagnes bad heen surveyed in a single county as school
lands must in the nature of things have been too notorfvus to be ignored
by any citizon of the county, and is coneidered by this conrt as a cogent
circumstance to charge eitizens of that county with notice of the locality
of such surveys.

APPEAL from Johnson. Tried below before the Hon. John J.
Good. y

On the twenty-fourth of February, 1866, this action of trespass
to try title was instituted hy the county of Milam againat Rachel
“P. Robertson and nine other defendants, who were in posscszion of
different parcels of a leagne of land in Johnson county, patented
on the tenth of October, 1860, to Milam county as part of her
school lands. The plaintiff prayed judgment for the land and for
fifteen thousand dollars damages for timber, &e. By amendment
the plaintiff alleged that the defendants, at the time they settled
on the land, had actual notice of its prior appropriation by her.

e
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Term, 1870.] Minau Couxty v. ROBERTSON. 367

Statement of the cage.

The defendants pleaded a general denial and not guilty, and
further alleged that the plaintifi’s survey was made long before
the passage of the act of February 10, 1852 (Paschsl, Art.
4562), and that the field notes thereof were not returned to the
General Land Office on or before the thirty-first of August, 1853,
that the plaintiff’s patent was therefore null and vpid, was ob-
tained illegally, and was fraudulently issued by the Commissioner
of the General Land Office, contrary to law and to the injury of
the defendants. Five of the defendants filed other and special
answers, setting up pre-emption titles to the parcels claimed by
them, A plea of limitation was also filed by the defendants, but
no attention seems to have been paid to it in the further progress
of the cause. The defendants charged that the plaintifi’s patent
was a cloud upon their title, and prayed that it he removed and
they be guietzd in their possession, etc.

The plaintiff denied the allegations of the defendants, And on
this state of the pleadings the cause came to a trial at the April
term, 1867, of tbe District Court of Johnson county.

‘Phere was no particular contest over the facts of the case. The
pre-emptors went into possession in the year 15535, and it ap-
peared that they took all requisite steps to perfect their claims,
provided the land was subject to be taken up by them.

The jury found in favor of the pre-cmptlontitles, and for the
plaintiff the remainder of the league. The judgment of the court
below quieted the possession of the defendants’ claiming under
the pre-emptions, and gave the plaintiff a writ of possession for
the remainder of the league. The p‘!uinﬁﬂ' moved for a new trial,
Dut it was refused, and the county appealed.

One of the defendants, against whom there was judgment below,
also brings up the case by writ of error.

Such other facts as are pertinent to the rulings made by this
court are stated in the opinion. :
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368 AliLan Cousty v. ROBERTSON. 8. ¢, Tyler

; :‘I.'.:{‘::III-I'I.;IIZ fur the appellunt.

J. G. Terreil and H. G. Hendricks, for the appellant.—We
do not think that the act of tenth of February, 1852, requiring the
return of field notes to the General Land Office by the thirty-first
of August, 1853, applies to land set apart for educational pur-
poses under Article 10 of the State Constitution of 1845, and
the laws passed pursuant thereto. (See Art. 10, § 4, Constitu-
tion; also, Paschal's Digest, Arts. 3 65 and 84606.)

The act of twenty-sixth of January, 1839, section 3, (Paschal,
8466,) requires the surveyor to return a correct description of the
langl, with the field notes of the survey, to the clerk of the county
court, who shail record the same, and forward a transeript to the
General Lend Office.  But there is no law requiring the field
notes themselves to be returned to the General Land Office, or re-
quiring patents to issue thereon. It is therefore regarded as a
legislative grant, which was complete when the lands subject to
location were surveyed, and the field notes returned to and recorded
in the county clerk’s office. The only object in requiring the
clerk to forward a transeript to the General Land Office was to
notify that officer, as also subsequent locators, of the appropriation
of the land. In this case the defendants had actual notice of the
prior appropriation of the lands by Milam eounty. The court
therefore erred in charging the jury that Milam county had for-
feited her right to the land by not returning her field notes to the
General Land Office by the thirty-first of August, 1858. (Cau-
sici v, Lacoste, 20 Tex., 269; Parish v. Weatherford, 19
Tex., 210.) > :

In support of the position that the counties hold their school
lands as grants, in trust for educational purposes, and that the field
notes were not required to be returned and filed in the General
Land Office, nor patents to issue thereon to the counties, reference
is made to the action of the government in her disposition of the
university lands, appropriated by the fourth section of said act of
twenty-sixth of January, 1839. (See act of thirtieth August,



g Term, 1870.]  Minax CovxTr V. ROBERTSON.

Arrnment for the appellees.

| _ 's Digest, Arts. 3555 to 8558.) These lands, when
surveyed, were reserved from location or appropriation by other

} : partics.  But patents, andor the acts referred to, ave to issue o
) the purchasers in tracts of 160 aeres, under provisions of the act.
So the county school lands, secured under the first, gecond and

tliird soctions of the act of twenty-sixh of January, 1839, when

SUTVEY

the field notes should be recorded in the county clerk's office, and
a transeript forwarded by the clerk to the General Land Office,

1, were reserved from appropriation by others ; and though

O

yet no law has preseribed any time within which it should be done.
f But oz to how the lands shall be disposed of, and to whom patented,
t. i patents are to issue at all, ave subjects for subscquent Jegisla-
( tion, just as in the disposition of university lands.

S. . Donley and A. J. Hood, for the appellees.—The appel-
Tant's counsel maintam that mneither the act of the tenth of Feb-
ruary, 1852, nor any other law, required that field notes to school
land should be returned to the Commissioner of the General Land
Ofice. We maintain the reverse. '

In urging this legal proposition for the consideration of this
court, appellant’s counsel presents the true issue. And we frankly
admit that if the law is with Milom county on this jssue, that
ihen all the settlers on the land wmust vacate their homes ; but if
the law is with the appellees, as we confidently believe it to be,
then the patent of Milam county to the league of land in contro-
versy is a nullity, conferring no Jegal nor equitable right whatever
to any portion of it. ;

In argument of opposing counsel on this issue, it is broadly as-
<prted that © there is no law requiring the field notes themselves
to be returned to the General Land Office, or reguiring patents to*
issue thereon.” Now, it does seem to us that it would indeed
be difficult for an7 one to assume and to assert a legal proposi-
tion more wholly unsustained by law than this is. It scems to us
xxxrr—24
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363 Aam Covxty v, ROBERTSOX.

Aroument for the appellont.

7. G. Terrell and H. G. Hendricks, for the appellant—W
do not think that the act of teuth of February, 1852, requiring th
return of ficld notes to the General Land Office by the thirty-fir:
of August, 1853, applies to land set apart for educational pur
poses under Article 10 of the Siate Constitution of 1849, am
the laws passed pursuant thercto. See Art. 10, § 4, Constitu
tion: also, Paschal’s Digest, Arts. 8465 and 5460.)

The act of twenty-sixth of January, 1839, section 8, (Faszel
8466,) requires the surveyor to return a correct description of th
Jand, with the field notes of the survey, to the elerk of the count}

1a]

court, who shall record the same, and forward a transeript to th
General Land Office. DBut there is no law requiring the fiel:
notes themselves to be returned to the General Land Office, or re
quiring patents to issue thercon. It is therefore regarded a8 :
legislative grant, which was complete when the lands subject i
location were surveyed, and the field notes returned to and recorde
in the county clerk’s office. The only object in reguiring th
clerk to forward a transcript to the General Lond Office was 1
notify that oficer, as also subsequent locators, of the appropriatior
of the land. In this case the defendants had actual notice of th
prior appropriation of the lands by Milam county. The cour
therefore erved in charging the jury that Milam county had f
fuited her right to the land by not returning her field notes to
General Land Office by the thirty-first of August, 1853. (Cau-
gici v. Lacoste, 20 Tex., 269; Parish v. Weatherford, 1t
Tex., 210.) & ; :

In support the position that the counties hold their schoo!
lands as grants, in trust for educational purposes, and that the fiel!
notes were not required to be returned and filed in the General
Tand Office, nor patents to issue thereon to the counties, reference
is made to the action of the government in her disposition of the
university lands, appropriated by the fourth section of said act ©
twenty-sixth of January, 1889. (See act of thirtieth August
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Argument for the appellees,

1850, I'aschal’s Digest. Arts. 857

5 to 8558.) These lands, when

surveyeld, were resorved from location or appropriation
its, under the aets referred to, are to izsue to

w ather
A

pariics.  Dut
the prrchinscrs in tracts of 100 aeres, under provisions of the act.

Zo the eounty school lands, secured under the first, second and
third sections of the act of twenty-sixuh of January, 1839, when
surveyed, were reserved from approprintion by others; and though
{lie field notes should be reeorded in the county elerk's office, and
a tranzeript forwarded by the clerk to the General Land Office,

yet no law has preseribed any time within which it should be done.

But s to how the lauds shall Le disposed of, and to whom patented,
if’ patents are to issue at all, ave subjects for subscquent legisly-
tion, just as in the disposition of university lands,

S, . Dondey and A, J, Hood, for the appellees.—The appel-
lant’s counsel maintam that neither the act of the tenth of Feb-
raary, 1852, nor any other law, required that ficld notes to school

! land should be returned o the Commissioner of the General Lond
| ffice.  We maintain the reverse.

In urging this legal proposition for the comsideration of this
court, appellant’s counsel presents the true issue. And we frankly
admit that if the law is with Milam county on this issue, that
then all the settlers on the land must vacate their homes ; but if
the law is with the appellees, as we confidently believe it to be,
then the patent of Milam county to the league of land in contro-

- versy is a nullity, conferring no legal nor equitable right whatever
to any portion of it ;

In arzument of opposing counsel on this issue, it is broadly as-
serted that ' there iz no law requiring the field notes themselves
= to be returned to the General Land Office, or requiring patents to
f’ - issue thereon.” Now, it does seem to us that it would indeed
i be difficult for any one to assume and to assert a legal proposi-
1 tion more wholly unsustained by law than this is. It scems to us
S XXxrnr—24
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870 < Mmay CoUNTY Y. LOBERT20N.

Arzument fun the appellees.

roposition has been most clearly

and indubitably established, both by oft repeated lerislative cnact-

that directly the reverse of this |

of this court.

ments and by a number of decizions

We will first cell the attemtion of this court to some of the
legislation of the couniry, bearing directly on the return of field
notes.  But before procesding we wizh to state, with due deference

to opposing counsel, that we have examined carefully the only de-
cisions cited by the appellant, viz.: Causiei v. Lacoste, 20 Texas,
259, and Parish v. Weatlierford, 19 Texas, 210; and that we are

eover in those decisions arything baving the

\\'LUEE}' unable to
slightest application to the issue.

Then as to the legislation cf tue country requiring return of
feld notes and issuance of patents. We include issuance of
yunsel seem to be aware, if we show
ated the issuance of patents

r

patents, because, a3 opposing ¢
that the laws of the country contempl
on field notes to school lands, we thereby, as
quence, establish the legal propesition that cuch field notes had
to be returned to the General Land Office. Let us see what the
law is, and * was aforetime.””  Congress, December 22, 1836,
act for the establishment of 2 General Land Office. (See
Under this act there was to be one
Commissioner of the General Land Office, with clerks, etc. Texas
was divided into eleven land districts.  (See Hartley's Dig., Art.
1798.} Under this system there were eleven land offices.  (See
Hartley’s Dig., Art. 1793.) A surveyor general was to be ap-
pointed for each of these districts, whose duty in each district it
a3, after returns were made to him, * to ex-
amine the field notes and plots of all surveys which have been or
vhe bounds of his authority, for the purpase
of getting a patent for them.” (See Hartley's Dig., Art. 1794.)
This act further affirmatively declared that ¢ all surveys shall be
patented.”  (See Hartley's Dig., Art. 1798.) This law also pro-
vided for the appointment of one register and one receiver for each

a 'I]L'(!".‘RHI.T‘}‘ conse-

passed an
Hartley's Dig., Art. 1783.)

+as, among other thin

may be made within

Corentin 2669/
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Argument for the appellecs.

land office in the ecleven districts, and made it the duty of the
register at each of these land offiees, after the field notes were ex-
amined, ete., by the surveyor general, to make out and transmit
to the Commizsioner of the General Land Office blank patents for
bis signature. (See Hartley's Dig., Art. 1798.)

Congress, June 12, 1837, passed a supplemental act. This act
did not materially change the featares of the act to which it was
supplementary.  It, however, required that the act of December
22, 1836, slould go into operation on the first of October,
1837. September 80, 1837, Congress passed a joint resclution
closing the Tand Office. Congress after this passed the act of
December 14, 1837,  (Sce Hartley’s Dig,, Art. 1837.) It was
entitled “An act entitled an act to reduce into one act and to
amend the several acts relating to the establishment of a General
Land Office.” This law in many features changed the former land
system. County surveyors were provided for, who were to keep
their offizcs at the county seats, to bave deputies, ete. Surveyor gen-
eral and the distriet land offices were abolished; in lieu, tobe but one
land office, a general land office, at the seat of government. Duties
of the Commissionerof the General Land Office were enlarged. Field
notes of all surveys were to be returned to the Commissioner of
the General Land Office. (See $ 9 of this act, Hartley's Dig.,
Art 1845.) It is there enacted that county surveyors shall ex-
amine all field notes of surveys which have been or may hereafter
be made in said county, and upon which patents are to be obtained,
and shall certify the same under his hand to the Commissioner of
the General Land Office” This act provided for the issuing of
patents on all surveys. Even lands surveyed under orders of sur-
vey made before the closing of the lend office, in 1855, were to
be patented. :

We will next call the attention of this cour't to the two donating
acts under which appellant, Milam county, obtained a certificate by
virtue of which she, December 283, 1849, had the league of land




472 Mmayx Covsty v. RoperrsoN. [5. ., Tyler

et —

in controversy sarveyed. The firsl of these acts was passed Jan-
uary 26, 1889, (3ec Martley's Dig., Art. 831.) This act con-
ferred on each county the rizht to locate for school purposes three
et was passed on the fifth of Febru-
This act made the

leagnes of land. The other
ary, 1840. (See Hartley's Dig., Art. 887.)
Chiof Justice and two commissioners of gach coanty a board of
sohool commissioners, and gave to each county that had taken the
benefit of the act of 1889, the right to locate an additional league;
and to such counties as had not located at all—four leagues; thus
making it equal hetween all the counties,

Now, it scems to us an undeniable proposition of law, that,
had the legislation of the country on the subject of the return of
field notes ended here, and there had been nothing in the donating
asts of 1830 and 1840 on that subject, that still the field notes to
the league of land in controversy should have been returned to
the General Land Office. Why ? Decause, as above shown, the
gencral luws of the land most positively required that field notes
to all surveys should be so returued. There can be no limitation or
exception to the scope of a general law, unless the law itself mukes
the exception. But apart from the general laws requiring the re-
tarn of all field notes of all sarveys, we gubmit that the third sec-
tion of the act of January 26, 1539, did itself eontemplate such
return. (See Hartlay's Dig., Art 883, latter clausa.) Itis there
enacted, on the subjeet of the return of field notes of school land,
that ¢ when the lands so surveyed are not situated in the county
for which it is surveyed, the description and field notes shall be
recorded in the county where it is surveyed, as well as in the
county for which it is surveyed, and forwarded to the Laad Office,
as above described.”” We will here remark that at this date there
was under the law but one land office, a general land office ; also
that the land in coutfoversy was not in Milam ¢gunty.

But for arzument sake, suppose this donating nct did nct ex-
pressly require the return of field notes of school lands to the
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Argument [or the appellecs

General Land Office, would that prove that no such return shounld
3

be made ? Not at all.  IF it did. it would be a very easy task to
prove that no field notes whatever hed to be returned —for none of

the many domating acts, passed before and about this period, ex-
pressly provided for such retarn.  That was done by general laws.
Why it was that the preceding part of the above scetion re-
quired a deseription of the land, and the ficld notes to be recorded
in the county, and a transcript thereod to be forwarded to the
General Land Offic is not very apparent. It was probably merely
intended as a means of apprizing that officer of the fact that the
county was willing to accept the survey, as made by the surveyor
making it. DBut after all is said that can be said about the pro-
visions of the dunating act of 1839, there are some things that
cannot be controverted, There is certainly nothing in the act of
1839 against the return of the field notes to the General Land
Office, and the _r__fmml':l.i laws of the land did positively require such
return, Before Milum county took any steps to secure her school
land, the further donating act of February 5, 1840, was passed,
donating a right to locate four leagues ; and it was under this act
that Milam eounty did finally have the league of land in contro-
versy surveyed.  Years elapsed, however, before Milam county
had the survey, here in litigation made. In the meantime the re-
turn of field notes was the subject of oft repeated legislaticn. On
the very day of the passage of the act donating four leagues to
counties, viz.: February 5, 1840, the Congress of the Republic

‘passed another act bearing on this subject. (See Hartley's Dig.,

Art. 1991.)  The first sectior. of this act says ¢ that all surveys
heretolure made shall be returned as required by law, and with the
government dues paid thereon, to the General Land Office, by the
first day of Janunary next; and all surveys hereafter made shall
be returned as above, within nine months from the date of the sur-
vey, otherwise they shall be null and void, and subjeet to reloca-
tion.”
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Argument for the sppellecs.

There are other features in the last two numed acks, to which

we will here eall the attention of the conrt. The first section of

the donating act of February 5, 1240, (see Hartley's Dig,, Art.
887,) made the chief justice of each county, with two associate

justices, school commissioners, wl duty it was to locate the
gchiool lands. The second section of the other act, ]:'.m'mi on the
same day, (see Hartley's Dig., Art. 1902, provided that chief
justices should, as before then, act as receivers. Then the third
cection of this act, (see Hartley's Dig., Art. T993,) made it the duty
of said receivers to forward all field notes to the Commissioner of
the General Land Office, ** unless the person interested therein
fer to convey the same to the General Land Office.”
see Hartley's Dig., Art. 1996) provides
and certify field notes, and

0y
2 he

ghall pre
Then the sixth section (
that county surveyors shali examine
deliver them ‘‘to the chief justice, or any person interested

- -it',:.m'-:..u.'-:.-.pn.

e

y therein.”

Thus it seems that on the very day, to-wit : on the fifth of Feb-
ruary, 1840, that Congress passed the law donating to Milam
county the right to locate her four leagues of land, another law
was passed, making it the duty of her chief justice to forward to
the Commissioner of the General Land Office the field notes to
her school land ; and that the same act also affirmatively declared
that “all surveys hereafter made shall be returned as above,
within nine months from the date of the survey, otherwise they
shall be null and.void, and subject to relocation.”

At this period, under the law as it then existed, the surveying

« was done by deputy surveyors, whose daty it was to moke returns
of all surveys made by them to the county surveyors. And on
the- nineteenth of January, 1841, (see Hartley’s Dig., Art
9024,) a law was passed, enacting © That the county surveyors of
the various counties be required to forward the ficld notes of all

surveys returned o their offices to the (Commissioner of the Gen-

eral Land Office, any law to the contrary notwithstanding.”
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Now we insist that if there Lad heen, prior to this, any law in
force cxempting fiold notes of school lands from being returned to the
General Land Office a3 other field notes, that this latter statute
would have operated 2s a repeal 6f such law. DBut the trath 1s,
there never was at any time any law exerapting field notes of school
lands, or any ather lands. Even the ficld notes of university
ands kad to be so poturnod ; and, in one case at least, where they
were mot, it was the legnslative will of the country that subsequent
location should hold. (See Paschal’s Dig., Art. 897.) The
law also contemplated that patents should issue on umiversity

Vanls
sallaliasye

Bat, to reiurn: Congress, on the tenth day of December, 1840,
(sce Hartley's Dig., Art. 2065,) passed a joint respluticn, giving
swelve months longer for the return of field notes 1o the General
Land Office. On the twenty-seventh of November, 1841, (sce
Hartley's Dig., Art. 2074,) it was enacted that ** the further time of
twelve months” be given for return of field notes. Then on the
twenty-seventh of December, 1842, (sce Hartley's Dig., Art,
2101,) the time for the return of ficld notes was extended “until
the first day of January, one thousand eight bundred and forty-
51z,

Agaip, on the twenty-sixth of June, 1345, (s2e Hartley's Dig.,
Art. £154,) the law was extended, requiring the return of field
notes, until first of January, 1848.

Afterwards, December 31, 1847, (see Hartley's Dig., Art.
9193,) the time for return of ficld notes is extended until first day
of February, 1850.

Phen amain, on thivty-first of Decemlior, 1849, fsee Hartley's

Dig., Art. 2224,) the time for return of ficld notes is extended

until first day of January, 1852.

An inspection of these coveral rets will show that by none of
them was repealed the act of February 5, 1840, which declared
that “all surveys” that were not returned within nine months
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from the date of the survey. *shall be nall and void.” The act
of February 5, 1340, was only extended from time to time. Thus
we find, from oft repeated legislation, that it was the determined,
settled legislative pelicy of the country that a'l field notes that
were not returned to the General Land Office should eventually
be * null and veid.”

The league of land in controversy wis surveyed on the twenty-
third day of December, 1849, hut the ficlil notes were never re-
turned to the Commissioner of the General Land Cffice until the
sixteenth day of June, 1858, Between the date of the survey
and return of the ficld notes, to-wit : on the tenth day of February,

1852, an act was passed, as is well known by all familiar with the
history of the times, for the express purpose of putting an end to
what at one time secmed endless legislation on the subject of the
return of field notes.

By the first section of this law, (see Paachal's Diz., Art.
4562,) it was enacted as follows: “The Sield notes of all sur-
re of this act shall be made cut

veys made previous te the pas
and returned in the manner now requived by law to the General
Land Office, on cr before the thirty-first day of August, 1853, or
they shall become null and void, and the said surveys shall become
vacant land, and be subject to be relocated and gurveyed as in
other cases, by any persons bolding a genuine land certificate, or
other legal evidence of claim to land.” ;

Comment on this statute is deemed superfluous. No field notes
within the bounds of the State.were exempt from its provisions—
not cven those belonging to minors. * The Legislature had
the right so to declare.” (Sec note in Paschal’s Dig., No. 1007,
page 751, and authorities there cited.)

Appellant’s counsel insist, In argument, that the actof Feb-
ruary 10, 1852, does not apply to field notes of school land. But
they seem to be wholly unable to gite one line of law in support

of the proposition. For argument's sake, bowever, suppose it i3
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as they would have it. What then? In avoiding Seylla, would
they not Le hopelessly wrecked by Charybdis? This survey, os

sor 28, 1849 and pever returned
until the sixteenth day of June, 1858, Then “if the act of the

before stated, was made Dee

tenth of February, 1852, does not apply, it eannot be successfully
denied but that the act of February 5, 1840, does apply, which
declares that * all surveys ™ made after its passage, and not re-
furisel to the General Land Office within nine months from the
dute of ihe sarvey, shall be null and void. This Taw, as ahove
stated. was never repealed, only extended from time to tiwe. And
the last extension act (save the act of February 10, 1852,) ex-
pired on ibe first day of January, 1852, And it bas been held
by this euurt that the act of February, 10, 1852, operated in re-
Tief of, and rendered valid, smveys and field notes that otherwise
would -have been forfeited and void under the act of Febroary a3,
1840. (See Hart v. Gibbons, 14 Tex., 215.)

lience it scems indubitably true that it is only by the healing
operation of the act of February 10, 1852, that survey: made
over nine months before the first of January, 1852, and not re-
turned to the General Land Office by that time, are validated.

. No one, it scems to us, will pretend 1o say that the act of Feb-
ruary 5, 1840, did not mean what it said—*all surveys.” It
was passed the very duy of the passage of the law which author-
ized Milam county to locate the four leagues, of whiclr the one in
controversy is a part. It was on the statute books of the country,
unrepealed, at the time Milam county located her certificate and *
had the land surveyed. Then what possible benefit would it be to
appellant’s counsel to succeed in that argament . For if the act
of February 10, 1852, does not apply for one purpose it cannot
for another, and if it does not apply at all to these field notes,
they are still under the act of February o, 1840, and in the very
language of that act, *“ null and void.”

We wich bere to notice another point, or rather statement,

Qwﬁﬁ Rb eS8
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made by appellant’s counsel. They assume it, in their brief, as,a
fact proven on the trial, that appellces, nt the time of their :-':'tlﬁ*-
ment on the Iand in 1855, had actual notice that Alilam county
Now a3 a law question, we cannot see Low
 the slightest legal bearing
{Zce Jen-

claimed the land.
either notice or want of notice can have
on the issue in this cause. Notice docs not affect.
nings v. DeCordova, 20 Tex., 508; Lravens v. Brooks, 17 Tex.,
274.)

The question of the non-return of field notes has been several
times before this court, and in no case heretofore passed on, within
our knowledze, Lias the court attached the least importance to the
guestion of nctice. In determining whether field notes to land
are void or velil—and this is the issue, there 15 no medinm
ible light can be thrown on the question by
rimants to the land kuew of the existence of
the survey and fiell notes? But, with due respect to opposing
counsel, we must be permitted to say that when they assnme, A3
they do, that *‘in this case defendants liad actoal notice of the
prior appropriatizn of the land by Milam eounty,” that they make
a statement unsustained by the record. It is true that appellant
averred actual notieg, and on the trial introduced a number of wit-
nesses to prove it, but most signally failed; in fact, proved an

erounl—wiat pos

|'|'_'r'-1.'j;|;; that othet

entire want of even construztive notice.

The thinl seetion of the act of Junuary 25, 1889, (see Hart-
ley's Digest, Art. 833,) positively regnired that Milam county
should have ber ficld notes recorded in both Johnson and Milam
counties. Yet she never did, at any time, have them recorded in
Jolnson eounty. And she wholly failed to have them recorded
in Milam county until the ninth of June, 1858, which was three
years after appelless had settled on “the land. In this connection
we will remark, because it is part of the history of the country,
thot in December, 1849, the date of appellant’s survey, no white
man lived west of the Brazos river in the region of these lands,
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Argument

1 appellees, at fhe time of their settlement in 1855,
appellant’s survey > Milam county had neg-

She had neither retarned her field

Tlow then eml:
have had notice af
to comply with the law.

notes to the General [and Office nof placed them on record any-

]t:'-.h'-l

where.
It is true that some of the witnesses disclosed the fact that
Jand, they found out that
Milam courty bad, d the land ; but the under-
pe even then wos that she had abandoned it. Dut every
wroduced, who was in the country at the time of settle-
ment, SWIre positively that uothing was knuwn of the survey of
Ailam county in 1855, when appellees sottled,

S it seems conclusively true that if the question of notice
ties are all in favor of the appellees.
desire this court to

gome time after appelices sottled on the

at one time, sarveye
standi

witness in

raises equities, such equi

Appellant’s counsel, in their argament,

1 the certificate, survey and field notes of Ailam county 28
This cannot he. And we would not notice
¢ but for the seeming gLTI0USDEEs

Iesalrt
¢ g legislative crant.”
this branch of their argumen
with which it is made.
,-"L;)pu‘-,!:l.:.f’s counsel, in making this argument, sontradict them-
gelves. If the certificate, SUIVEY and field notes-of Milam county
constitute <a logislative grant,” why ¢id they in the court helow
introduce in evideace, and rely on their patent instead of their
d field notes, as title to the land ?
procured by Milam county, under the
as a legisla-
travention of

certificate an
To regard the certificate
acts of 1839 and 1840, and its location and sarvey,
tive grant, vesting the ahsolute for, would be in con
our whole land system, repugnant to oft repeated legislation on
ihe suhject of surveys, ficld notes and patents. It would also be
in diregt conflict with moany uniform deeisions of this court.
TUnder cur land system, ficld motes and surveys that are valid, at
the furthest, confer on their owners no mors than inchoate rights
to land, and heing merely incipient rights, are ¢learly under the

(———__ L
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lezislative control of the Sture. Thiz dootrine js
estalilished by numerous decisions. In one of the earlier
this court held that, ““as an incident to the fee being in the gov-
ernment, it has the right to attach such terms, and impose such
regulations as may be deemed most consistent with sound poliey ;
val this has been the uniform constroction given to the power of
e Legislature over all inchoste and imperfeet claims to land.”
seague v. DeYoung, 2 Tex., 500; Hughes v. Lane, € Tex.,
; Peck v. Moody, 28 Tex., 84; Hosmer v. DeYoung. 1 Tex.,
769; Hart v. Gibbons, 14 Tex., 215; Hamilton v. Avery, 20
Tex., 634.)

We will dispose of this issue, for we feel that we would be
asking too much of this court were we to attempt to argue it
farther; for as we remarked in the ouiset, the question as to
whether or not “all field notes ™ should be returned to the General
Land Office, as required by the act of the tenth of Febreary, 1852,
is not an open one. This court has several times passed on this
identical issue, and the unanimous opinion of the court each time
bas been in favor of the appellees.  See Stewart v. Lapsley, 11
Texas, 42, in which this court held * that the field notes of the
survey of all lands located =nd surveyed before the passage of the
act, must be returned to and filed in the General Land Office on
or before the thirty-first day of August, A. D). 1853. See Hart
v. Gibbons, 14 Texas, 213 ; Upshur v. Pace, 15 Texas, 531.)

Then, did the patent which Commissioner White issued to
Milam county on the tenth of October, 1860, confer on her any
right to the league of lind in controversy?  None whatever. It
1ssued contrary to law, on field notes that were null and void, and
it therefore is itself a nality. .

The law is that * the issuing of a patent is & ministerial act,
and must be performed according to law. If it issues against law
it is void, and those claiming under it acquire no right.” (Sce
State v. Delesdernier, 7 T. R. 109; Russel v. Mason, 1 Texas,
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Sherwood v, Fleming,
Austin Term, Deeember, 1860 Stoddard v, Chambers, 2. How.,
318, 345 ; Winter v. Saltmarsh, 18 How., £7; Samss wrack v. the
United S[L‘.i:‘."; T Pat., .:.r.’.f, Barwick's cass, 3 Coka, 1-"}.J

WarkeRr, J. —This is an action to try title commencad in the
district eourt of Johnson county, I ebrnary 2ith, 1564,

The land sued for was patented to appellant en the tenth day
of October, 18060, and was part of the school lands surveyed and
appropriated by her on the twenty-third day of December, 1849,

On the tenth of .\-ur;',;u.-z't, 1852, the Legislature passed an act
requiring the field notes of all surveys made prior thereto to Se
roturned to the General Land Office by the thirty-first day of
August, 1853,

The appellees claim title as pre-cmptors, under the act of
Angust 26, 1356, anthorizing the location and sale of the Mis-
gissippi and Pacific Railroad rescrve, of which the lands in dispute
are a park. :

The plaintiff claims title under her patens of 1860,

The appellecs claim that appellant did not comply with the
requirements of the act of February 10, 1852, and therefore was
pot entitled to the patent for the land. They show that they
returned their surveys when made, tendered fifty cents per acre
for the land, and demanded title frem the Srate. It appears that
the Commissioner of the General Land Office refused to aceept
their money, and also to issue patents.

Ths title to the lands was in the Statc until the tenth day of
October, 1860. No statute of limitation conld run against the
State. Nor could a settler, under the act of August 26, 1856,

acquire title by prescription; iur thiee days after the passage of |

the act under which the defendants made their’ pre-emptions, the
Legislature - passed ancther ace { Pasehal's Dizest, Art. 3470,)
which provides that no statute of limitation shall operate to give

CorenBin 26652
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title to lands heretofire or hereafter granted for educational pur- *

poses.  And this act was, in all probability, passed to deter settlers

from scttling on school lands, and was in itself a sufficient notice 5,
to put them on inquiry; and at the time they made these press".

ir duty to know, and as a matter of fact we &
'.]“.'l.‘;m'-_'c]. Ehg
lands for school purposes, and at all events they ave chargeable
with notice from and afier the time when they returned their sup.

{!'I]'Ii'rtjl".'!l.'- it was the

have no donht 1|Iuj‘ did know that the county had st

veys and applied for patents,

The appellzes and the court below also, appear to have coneluded
that the plaintiff, by laches in not returzing her field notes on op
before the thirty-first day of August, 1858, had lost Ler right to
have the I

patented as school lands, and that their title under
the pre-emption laws therchy became good.
We thivk that if the act of February, 1852, applied at all to
the surveys of school Jands (which had been granted by public act
of the Legislature), the State only conld have taken adv: antage of
the laches of the appellant, and it was not for third parties to
take advantage of her neglect. The county of Milam was and is ~ -+
a trustee, holding theso lands for the use of the people, and it
would not only FJ-': contrary to law, but much against public poliey
to allow the interests of the whole community to be prejudiced b}
the negligence of the trustees, when the parties secking the ad-
vantage are chargeable with notice of the trust; and thaugh the
evidence does mot positively establish actual notice, prior to their %
attempts to obtain the patents from the State, yet we believe they
had such notice, for the existence of the fact of four leagues of:
land being sot off and surveyed within the limits of one’ county!
for such a purpose, must in the pature of things have been
notorious for any intelligent citizen of the county to claim igng
rance of it; and the appellees are ilmly cbn"ﬂmh e with const
tive notice. i 'a
Thera was error in the court below overruling the motion for &

Crtenllen 3 é '.45.3
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liere was error in the charge of the court, and thera
uhe court refusing o charge as requested by plaintifiy’
is very little dizpute about the facts in the case ; most of
e conalsts in the muniments of title, as derived by the
ivs.  The matters to be determined were mainly guestions of
aw : and believing it wholly unnecessary to remand the case for
wrther proecedings, it is therefore considered !'_}'. the conrt that
lie appellant do have and recovar from the appellees the land
eseribed in the patition, togothes with all her costs in this and in
the distriet court expended ; and that a writ of restitution do issue
t3 the sheriff of Johnzon county, commanding him to place the
appellant in pessession of all of said lands; and that this judg-
went be certified below for observance.
Reverzed and rendered.

Joux CooreEr v. Jouy MceCrivurx,

1. A subscription paper, stipulating that the eums annexed to the sub-
ihers' namee woald be paid to ooy person who wonld build a free
oridge at a designated place, constitutes o valid contract between the
subaceribers and any one who afterwards built o bridge in accordance
with the tenor of the instroment. (Hopkine v. Upehor, 20 Texas, 89,
cited by the eonrt, ) 5 .

2. Such an instrument is like o note payable to bearer, eo far o8 relates

to the payvee ; and when the bridge wes completed the consideration was
unimpeachuble, :

3. Ina suit by the bridge-builder azainet the pubacribers, it was not compe-
tent fur the latter to vary or contradict the subscription paper by parol
proof that the hailding of the bridge wae fo be let out to the lowesé
budder—there being no euch pravisions in the paper itself.
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e citation in this case is
hich we are referred by
n all respects gtrictly reg-
- ghows who are the de-

e —

Jlow the petition. In the
. Vanzandt, as exec-
zandt, is the sole and only
:n favor of her and K. M.
(the judgment as lwi}*s of
_error the judgment 18 re-
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Syllabus,

BONNER, AsSOCIATE JusticE.— This is a simple suit in
debt, on a promissory note for £328.95, less credits in-
dorsed, brought October 3, 1877, by the Nalional Bank of
Jefferson against Bruhn & Williams, in the county court

of Marion county. RN
Judgment from which this appeal was taken was ren- ; E

dered in favor of the bank by the district court of Marion
county, January 3, 1880,

The record fails to disclose how, or for what reason, the
= came into the district court.

A= a general rule, the district court cannot entertain
jurisdiction over an amount less than $500.

In those cases which are transferred from the county to
the district court, the latter exercises a special jurisdiction
only, and the same presumptions will not be indulged as
when in the exercise of its general jurisdiction.

REVERSED AND REMANDED,

‘Opinion delivered December 21, 1880.]

MimaMm County v, J. M. BATEMAN ET AL.

(Case No. 85L)

1. VESTED RIGHT — LOCATION AND SURVEY.— A valid location on vacant
Larwed, sl o survey thereander, constitutes a vested right, and the
besisluture does not retain the absolute disposition of the land until
Ul ualint ISs0es,

L “ Tl — Counties are bodies corporate and politic, and have ca-
puecity to take and hold title in fee to real and personal property;
wn siach they could acquire title to their school lands donated by

thi staute.

B L CoxsTITUTIONAL LAW — COUNTY SCH00L LaxDs,— The grants, first of
I : :
three leaernes, and afterwards of four leagues of land to each

eounty for school purposes, made ]_,:I- the act of January 26, 1839,
ancl the aet of January 16, 1850, were recoznized and i by
sec, 4, art. X of the constitution of 1845,
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Syllabus,

4. CO¥STITUTIONAL LAW — SCHOOL LANDS.— Though, under the consti-
tution of 1800, the legislature had the right to control county school
lands and to provide for their sale, the proceeds to be added to the
public school fund of the state, without any reservation such as
was contained in the constitution of 1860, that each county should -
receive the full benefit of the interest arising from the proceeds of
sales of its lands, yet the constitution of 1869 did not divest the
title of the counties to their school lands.

5. Bame.— Construing section 6, art. VII of the constifution of 1878,
in connection with the constitutions which preceded it, it is clear
that it has always been the intention of the state to vest the right of
property in the connty school lands in the several counties respect-
ively.

6. CONSTITUTIONAL LaW.— The legislature, as the representative of the
state sovereignty, can exercise absolute power, when not restrained
by constitutional prohibition, over the political rights of counties;
and those rights are not within the constitutiona! prohibition
against retroactive laws, and those which impair vested righta.
The property rights of a county, however, are protected by the
same eonstitutional guarantees which protect the property of the
citizen.

7. VESTED RIGHT.— The fact that a connty obtains property by dona-
tion from the state does not impair its right to have it protected ag
a vested right.

8 Bame—If the property was domated by the state for a specified
object, the state may exercise such supervisory control as may -
be necessary to enfores a performance of the trust, but it cannot
by legislation divert its use to other and different parties and pur-
poses than those contemplated when it was originally granted.

). CONSTITUTIONAL LAW — COUNTY SCHOOL LAND.— The state has no

power to take from a county, school land which it had acquired

legally, and arbitrarily give it, as was attempted by the act of July

21, 1870, to private parties,

~ 10. CONSTITUTIONAL LAW.—The act of July 21, 1870, under which the

legislature attempted, for the relief of settlers on Milam connty
school lands, to authorize the issnance of patents in viclation of
the law, as already decided by the supreme court, was judicial and
not legislative, and was unconstitutional,
11. CONSTITUTIONAL LAW — LEGISLATIVE POWER.— The legislative action
cannot be made to retroact upon past controversies, and to reverse
decisions which the courts in the exercise of their jurisdiction
have made; this would not only be the exercise of judicial power,
but would be its exercise in its most objectionable form. Such a
doctrine wonld make the legislature a court of veview. to which
parties might appeal when dissatisfied with the rulings of a court,
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Statement of the case,

. FORFEITURE —RETURN OF FIELD KOTES.—The failure of Milam
county to have the field notes of the surveys of its school lands re-
corded in the office of the county clerk, and returned to the general
land office by the 815t day of August, 1853, did not defeat its title
to the county school lands.

13, CASES AFFROVED.— Fannin County v, Riddle, 51 Tex., 360, and Hen-

derson . Shook, 51 Tex., 370, approved.

14. QUIT-CLAIM DEED.— A party claiming land under a quit-claim deed

cannot defend as a bona fide purchaser,

ApPEAL from Hood. Tried below before the Hon. T.
L. Nugent.

Suit by Milam county, in trespass to try title, against
J. M. Bateman and twenty-five others, for rents and
profits for one league of land situated in Hood county
Texas, claiming the same as a part of the land granted
to her for school purposes, under two acts of the
congress of the republic of Texas, the first approved
January 26, A. D. 1839, the second approved February 5,
A. D. 1840; located and surveyed on the 23d day of De-
cember, A. D. 1540, and the field notes recorded in Milam
county June 9, A. D. 1858, duly certified by the clerk
of the county court of Milam county, Texas, and filed in
the general land office June 16, A. D. 1858, and patented
to Milam county October 10, A, D. 1560, _

FPlaintift claimed that the title set up by certain of the
defendants was, by the judgment of the supreme court,
rendered May, A. D. 1570, determined in favor of Milam
county, and claimed that the defendants were estopped
from denying or setting up title,

T. P. Randall and W. H. Beaumont intervened and
claimed part of the land sued for.

The defenses relied upon were:

1st. General demurrer.

2d. Not guilty.

3. The invalidity of plaintiff’s title, because plaintiff
did not have the field notes returned to the general land
office before the 31st day of August, 1853.

e ]
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Statement of the case,

4th. Pleading title in themselves to their respective
claims; first, under the act of the legislature of Texas, of
the 21st day of July, A. D. 1870, entitled “ An act author-
izing and requiring the commissioner of the general land
office to issue patents on certain settlers’ claims of one
hundred and sixty acres of land each, on payment of
usual office fees and fifty cents per acre.

Intervenors Randall and Beaumont and certain others
claimed under locations ‘made by virtue of certificates,
one the J. H. Davis bounty for one thousand two hun-
dred and eighty acres, and the other for six hundred and
forty acres issued to the 5. A. & M. G. R. R. Co., located
after the issuance to plaintiff of a patent to the land sued
for, claiming plaintiff’s patent had been cancelled and re-
issned on another location, at the instance of plaintiff's
agent, one J. D. McCamant.

The court sustained defendants and intervenors’ gen-
eral demurrer to plaintiff’s petition, and overruled plaint-
iff’s general and special exceptions to defendants’ answer
and to the plea of intervention filed by Randall and Beau-
mont. Plaintiff filed a trial amendment.

Verdict and judgment for defendants and intervenors
for the land claimed by them respectively.

In addition to facts stated in the opinion, it was ad-
mitted on the trial that J. D. McCamant, under whom
six of the defendants claimed, located a San Antonio &
Mexican Gulf Railroad Company six hundred and forty
acre certificate on the land claimed by the intervenors,
which was a part of the land in controversy and covered
by plaintiff’s patent, and was patented to McCamant, as
assignee of the railvoad company, on the 12th day of
October, A. D. 1872,

It was proven on the trial, by R. G. Peters, that after
the supreme court made its decisions, in 15870, in a former
suit between Milam county and the settlers for the land
in controversy, he leased a part of the land claimed by

L ‘r"z?_.-'_a_:fé.f 2 -;:-1_.-" E_.?
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Argument for the appellant.

plaintiff, and which is covered by the location made by
J. D. McCamant, for himself and his boys; and that one -
of his boys went on-the land under this lease in the year
1571 or 1872, and was on the same—the part called the
J. H. Davis survey —when J. D. McCamant made the
surveys on the J. H. Davis bounty warrant, and on the
San Antonio & Mexican Gulf six hundred and forty acre
certificate; that both surveys were made by J. D. McCam-
ant at the same time, and that he told said McCamant, on
that day, that he and his boys were claiming the land as
Milam county school land, under a lease from the county,
and had made their surveys and selections, and to go away
and let them alone.
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It was further established that J. D. McCamant was

the agent of Milam county to collect rents and procure
patents on unpatented land for the county.

Milam county had tenants on the land covered by the
5. A. & M. G. R. R. six hundred and forty acre certificate,
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stated that he did not know whether he would get patents
on the Milam county school lands or not; that his agents
at Austin were altogether too slow; that if he was at
Austin, he would give one of the deputies in the land
office fifty dollars, and have the patent out and gone be-
fore‘any one knew it, but it would not do to fool with old
man Kuechler—he was too honest.
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Jo O Terrell, A. M. Carter and Swmith & Jarvis, for
appellant.

I. The court erred in sustained defendants’ demurrer
to plaintiff’s original and amended petition.
II. The court erred in not sustaining plaintifi’s special

G. Peters, that after
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e settlers for the land
the land claimed by
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Arpument for the appellant.-

exceptions to defendants’ amended answer, and to the
plea of intervention filed by T. P. Randall and W, H.
Beaumont.

III. The court erred in charging, “if plaintiff, Milam
county, had the land surveyed in 1849, and the field notes
thereof recorded in Milam county in 1858, and thereafter
duly certified by the county clerk of Milam county, and
returned to and filed in the general land office, and that if,
on the 10th day of October, 1860, the commissioner of
the general land office issued to plaintiff a patent to said
land, that therefore the field notes, survey and patent to
said land were null and void.”

IV. The legislature of the state of Texas cannot divest
the counties of their school lands, granted to them for
educational purpdses. Galveston County ». Tankersley,
39 Tex., 657; Bell County v. Alexander, 22 Tex., 359;
Kuechler ». Wright, 40 Tex., 606; Fannin County wv.
Riddle, Texas Law Journal, vol. 2, No. 38, p. 588; Dart-
mouth College v. Woodward, 4 Wheat., 577; Wilcox v,
Jackson, 13 Pet., 498; Const. of U. S., art. I, sec. 10;
Cooley’s Constitutional Limitations, 273-275.

V. Where a question concerning the title to real estate
has been finally passed upon by the highest court in the
state of Texas, the legislature of the state has no consti-
tutional right to pass any law, or grant any relief, which
would change the condition of the litigant parties as fixed
by the court in such a case, whether the decision be right
or not. Art. II, sec. 1, Const. 1868-9; Sedgwick on the
Construction of Statutory and Constitutional Law, 128-
145; Cooley's Constitutional Limitations (3d ed.), $7-116;
Denny v. Mattoon, 2 Allen, 361; Hadfield v. Mayor, etc.,
6 Robt., 501; Davis v. Menasha, 21 Wis., 491; Atkinson v,
Dunlap, 50 Me., 111; Taylor v. Place, 4 R. 1., 324.

VI. The commissioner of the general land office has no
authority to cancel a patent for conflict, except when the
patent is returned for cancellation by the owner, nor un-

&
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Argument for the appellees.

less there is a real actual conflict with an older equitable
or legal title.

A. J. Hood and McCall & MeCall, for appellees.
I. The act of July 21, 1870, under which appellees pur-
chased and obtained patents, was not in violation of either
the constitution of the United States or the then existing
constitution of this state. See Const. of 1869, in force
July 21, 1870, art. IX, sec. 8; Fannin County v. John L.
Riddle, Tex. Law Journal, vol. 2, No. 88, p. 598; Bass .
Fontleroy, 11 Tex., T06; San Antonio v. Odin, 15 Tex.,
544. See act July 21, 1870. But suppose our state con-
gtitution and.our state decisions silent on the ques-
tion. What then? The act of July 21, 1870, was
constitutional and walid. See Rule of Construction,
Cooley’s Con. Lim., 8d ed., pp. 181, 182. Then what
are counties? and what power has the legislature of a
state over them ? S228 Pars, on Con., 6th ed., 523; Lara-
mie County v. Albany County, 92 U. 5. (2 Otto), 308,
311, bottom; Darmouth College v. Woodward, 4 Wheat.,
(Cuartis), 4353; 1 Dillon on Mun. Corp., sec. 10; id., secs. 38,
30; Cooley on Const. Lim., 240; 49 Mo., 236; 26 Ark., 37;
114 Mass.,, 214; 16 Kan., 408; 25 Ill., 187; 1 Humph.
(Tenn.), 43; 12 Ill., 8; 1 Greenl. Ev,, art. 831 (9th ed.);
10 How., 511; 11 Pet., 53%; 4 Ohio, 42; 13 Wend., 325.
II. Milam county. in regard to school lands pertaining
to that county on the 21st day of July, 1870, was a
creature and mere agent of the state, and is now.a mere
agent of the state, and she cannot in the courts of the
state do that which the state says she shall not do, viz. :
recover the lands and oust the appellees therefrom. As
to capacity in which counties hold: They at farthest held,
and now hold alone, in trust, subject to the legislative
will of the state. See Const. of 1869, art. IX, sec. 8; see
present State Const., art. VII, latter part of sec. 6; also see
Fannin County v. John L. Riddle, Texas Law Journal,

2 —p -
(it Bidg = &6




T s W TR 7

s i

160 Miray Cousty v. BATEMAN. [Tyler Term,

Opinion of the court.

vol, 2, No. 38, p. 593. Then, as to what the legislative
will of the state is and was, see act of July 21, 1370,

ITI. On the 26th day of August, 1856, the several par-
cels of land embraced in the respective patents of these
appellees were parts and parcels of the public domain of
the state, and had not been by the state, through any
action of Milam county, severed and set apart for educa-
tional purposes.

IV. The issuance of a patent is a ministerial act, and is
void if issued on invalid field notes. See State v. Deles-
denier, T Tex., 109; Russell ». Mason, 1 Tex., 721; Kim-
mel v. Wheeler, 22 Tex., $4.

V. If it be shown by the record in any case that the
court in fact acted, in rendering the judgment, without
jurisdiction over either the person or thing, such judgment
is a nullity, and the questidn of jurisdiction as to that
particular judgment is in all time ever thereafter an open
one, even to collateral attack. See Freeman on Judg-
ments, 2d ed., secs. 116, 117, 120, 263, 266; Horan v.
Wahrenberger, 9 Tex., 319; Elliot v. Piersol, 1 Pet., 328,
340: Voorhees v. Bank of the U. 8., 10 Pet. 474; Will-
iamson v. Berry, 8 How., 540; Webster v. Reed, 11 How.,
437: 13 Pet., 499; 3 How., 750; C. & H.’s Notes to
Phillips' Ev., 208, 214; 21 Tex., 163; 10 Tex,, 140; 9
Tex.. 2904: 12 Tex., 99; 6 Tex., 242. Also see Milam
County v. Robinson, 47 Tex.; Freeman on Judgments, 2d
ed., sec. 141; Ford v. Doyle, 87 Cal.,, 346; Moseley v.
Cocke, T Leigh, 225.

BOXXER, AssocIATE JusTiCE.— In December, 1849, Milam
county had two of the four leagues of land to which she
was entitled, as school lands, surveyed in Milam land dis-
trict, now Hood county. These are the subject matter of
this and the suit of Milam County v. Blake et al., also
pending before us. Both were brought by Milam county
against a number of defendants who claimed adversely
to her.
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Opinion of the court.

The field notes of the league in controversy in this suit
were duly returned and approved by the district surveyor
within a reasonable time after the survey was made.
They were recorded in the office of the clerk of the county
court of Milam county May 11, 1858, refurned to the
general land office June 16, 1838, and patent issued thereon
October 10, 1860. This patent embraced the land in con-
troversy.

Subsequently to August 31, 1853, the date at which,
under act February 10, 1852 (Pasch. Dig., art. 4562), the
field notes of surveys made previously to the passage of
that act should have been returned to the general land
office, and before October 10, 1360, the date of the issuance
of this patent, the claims of certain of the defendants who
derive title as pre-emptors had their origin by settlement
upon this league. Patents were refused upon their sur-
veys because in conflict with it.

Febrary 24, 1866, Milam county instituted in the dis-
trict court of Johnson county, in which the land was sit-
nated, action of trespass to try title against a number of
these settlers, including some of the defendants to this
suit, which resulted, April 10, 1867, ina judgment against
Milam county in favor of those defendants who set up
claim to the land.

April 27, 1870, this judgment below was, on appeal, re-
versed, and judgnient rendered by this court in favor of
Milam eounty for the land in controversy, reported as
Milam County v. Robertson, 33 Tex., 860.

Afterwards, July 21, 1870, the legislature of the state
of Texas passed an act, in the nature of a special act, for
the relief of the settlers, including the defendants in the
above mentioned suit, on the Milam county school lands
in Hood county, virtually reversing and setting aside the
former decision of this court, and requiring the commis-
sioner of the general land office to issue patents to such of
these settlers as were upon the land previously te June 16,

Voo, LIV—11
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Tt i s
1858, the date of the return of the field notes by Milam
county to the general land office. Pasch. Dig., art. T064.
Tn accordance with this act, patents were jssued to part
of the land in controversy, under which six of the defend-
ants in this suit, eight in the other, claim title. In addi-
tion to this claim, it is also contended by them, and by all
the defendants, that Milam county had forfeited her sur-
veys by failure to have the field notes recorded in. the
proper county and retnrned to the general land office,
under the provision of our statutes. Pasch. Dig., arts.

2466, 4562,
September 23, 1871, the county court of Milam county,

by order duly entered of record, appointed one John D.
McCamant agent for the county, tocollect and receive the
rents due or to hecome due on her school lal s, and “‘to
institute any legal proceedings that 1?1':1}' be necessary for

1 rents, and to procure patents to all -

the collection of gaid
school lands belonging to Milam county which are not yet k.

o
i

patented.

Afterwards, September 23,
patent eancelled, which previously, on October 10,
had been issued to Milam county for the league in con-
troversy, and on the same day of its cancellation had anew
.1 to Milam county, S0 as not to include these
d by virtue of the special A
embraced in the first 5l
gurveys which ;
for his own

1872, McCamant had the
“1800,

patent 158
gix pw--vmpt.iq 1 surveys patenie
act of July 21, 1870, and which were
patent; and so as not to include two
MeCamant had previously caused to be made
benefit, while acting as ast nt for the county, and when
the original patent to Ailam county was otill outstanding.
Omne of these two surveysin favor of McCamant was made
by virtue of the J. H. Davis bounty warrant for 1,280
acres, which conflicts both with the league in controversy
in this suit, and with the adjoining league in controversy - o
. Milam County v. Blake et al.

The other of these two SIIVeYs Was md
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640 acre certificate granted to the San Antonio & Mexi-
can Gulf Railroad, and conflicts with the league in litiga-
tion in this case.

MeCamant procured patents upon both these surveys.

The defendants, Patterson, and the intervenors Beau-
mont and Randall, deraign title under McCamant to lands
embraced within these two surveys; the intervenors under
quit-claim deed.

On the trial below, on verdict of a jury, judgment was
rendered against Milam county, from which this appeal
is taken.

The court charged the jury in effect, that the act of
July 21, 1870, was constitutional, and that the patents
which issued to the defendants by virtue of it, divested
the titles to the lands embraced by them out of Milam
county, and vested it into the several patentees, *‘the judg-
ment of the supreme court to the contrary notwith-
standing.” '

* Tt has been decided by this court that a valid location or
survey of land is a vested right, and that the legislature
does not retain the absolute disposition of the land until
the patent issues. Hamilton v. Avery, 20 Tex., 635; Sher-
wood v. Flemming, 25 Tex. Sup., 408.

It is contended by defendants, that counties being mere
political subdivisions of the state, cannot, as against the
will of the legislature, hold lands which have been pre-
viously donated to them by the state for the purposes of
public education. z

By our statutes, counties are bodies corporate and poli-
tie, and have capacity to take and hold title in fee to real
and personal property. FPasch. Dig., arts. 1044, 1051; R.
4., arts. 676, 630; Bell Co. v. Alexander, 22 Tex., 35%;
Baker v, Panola Co., 80 Tex., S6.

That they could acquire title to their school lands do- BB
nated by the state, we think evident from our several
constitutional and statutory provisions on this subject.

Corenmin bbb f
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Section 5, Gen. Prov. Constitution of the Republic, re- ;
quired that congress, as soon as circumstances would per- 3:_- -
mit, should provide by law a general system of education.
Accordingly, the act of January 26, 1859, was passed,
donating for a general system of education three leagues
of land to each county, which by act of January 16, 1850,
was increased to four leagues; requiring the counties to
have the same “surveyed and set apart” at their own
expense. Pasch. Dig., arts. 3464, 3468; Wilcox v. Jack-
son, 13 Pet., 405, :

Section 4, article X, constitution 1845, provided *‘ that
the several counties in this state which have not received
their quantum of lands for the purposes of education,

ghall be entitled to the same quantity heretofore appro- 43
priated by the congress of the republic of Texas to other A
counties.” .

In Bell County v. Alexander, 22 Tex., 363, it is said that
this recognized and confirmed the grants of school lands

made by the above statutes. 2
Although under section 6, article X, constitution 1560, _
the legislature had the right to control these school lands,
and to provide terms and regulations for their sale, the -
proceeds to be added to the public school fund of the state, "
vet it was provided that ** each county shall receive the 2
full benefit of the interest arising from the proceeds of '.5
the sale of the lands granted to them respectively.” It

was further provided that the lands which had already \
Deen patented to the counties should not be sold without Al
their consent. $

Section 8, article IX, constitution 1869, gave similar
control over these lands to the legislature, omitting the
proviso that the interest on the proceeds should go to the

counties respectively.

In commenting upon this provision, in Worley v. The
State. it is said that although such proceeds are placed in
the general school fund without any reservation as in the %

sl e i e i .
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\stitution of the Republic, re- b C{}ll-il'-ij;u".'.fﬂ]l of 1866, yet it did not divest the title of the
b e o Dt ST | counties to their school lands, 48 Tex., 1; Galveston
» general system of education. County v. Tankersley, 39 Tex., 657; Kuechler v, Wright,
nuary 26, 1839, was passed, - P oy 000, -
m of education three leagues f‘)".‘L‘F-iml 6, article VII, constitution 1876, declaratory of
ch by act of January 16, 1850, the will of the people of the state in convention assembled,
ies; requiring the counties to as to the sfafus of the title to such property, provides
and set apart” at their own that all ]m_nlrs heretofore or hereafter granted to the
. 3464, 3468; Wilcox v. Jack- several counties of this state for education or schools, are
: of right the property of said counties respectively to which
they were granted, and the title thereto is vested in said
1 counties, and no adverse possession or limitation shall
- * ever be available against the title of any county.”
i Taking these several provisions together ‘as construed
by the decisions of this court, it would seem clear that it
was the intention of the state to vest the right of prop-
erty in the school lands in the several counties respect-
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of property.

Over the former, the legislature as the representative
of state sovereignty can exercise absolute power unless
restricted by the organic law. If it could not exercise
such power over the delegated political rights and privi- i
leges of counties, which are subdivisions of state gov- h
ernmental authority, we might have a system of petty
discordant governments within a government, without

R 4.

nstitution 1369, gave similar i unity of design or action;
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rights of counties to property which they may acquire.
Such rights, as a general rule, ave protected by the same
constitutional guarantees which shield the property ofs
individuals. Cooley’s Const. Lim., 237, 277; Grogan v.
San Francisco, 18 Cal., 590.

Even though the state itself may have donated the
property, it thereby becomes such vested right as will be
protected. Wade on Retroactive Laws, § 56; Grogan wv.
San Francisco, 15 Cal., 590,
 If given for a specific object, the state may very prop-
erly, as in the instance under consideration of our school
lands granted to counties, exercise such supervision and
control over the actions of the counties as to compel the 8
proper execution of the trust, or prevent its being de- g
feated; but it is believed that this control, unless by the
consent of the county, should be subject to the restriction,
that the purpose for which the property was originally
acquired shall, as far as circumstances will admit, be
kept in view; and that it shall not arbitrarily be diverted,
as in the case before us, to private parties and to a wholly
different purpose. Cooley’s Const. Lim., 233, and author*
, ities in note 3. In relation to these school lands, the
# county, through agents for the state, may be compared
to agencies coupled with an interest, which cannot be re-
volked at the pleasure of the principal.

It does not Lecome necessary in the present case to
decide how far the legislature might, in the exercise of its

legitimate power over the political rights and privileges '-:5
of counties, so far change their boundaries, or even abolish Al
the counties altogether, as to modify or destroy their s
yights to public property which had been given them by ; .

the state for a use and purpose which then no longer ex-
isted. Bass v. Fontleroy, 11 Tex., 695.

Here the question in this connection is, that if the
existing county of Milam had acquired the right to the
lands in controversy, for public educational purposes,
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under a constitutional and ‘statutory right common to all
the counties of Texas, could the state, by the legislative
act of July 21, 1870, arbitrarily take from the county this
land and give it to private parties and for a private
purpose?

That the state could not do this because it would im-
pair a vested right, we think beyond question. This act is
subject to the further constitutional objection, that it is
judicial and not legislative in its character.

Although the legislature by express provision is given
the right to judge of the gualifications and election of its
own members, and perform other judicial acts for its
proper government, as to punish disorderly conduct, yet,
under our system of government, unlike the parliament
of Great Britain, it has no general judicial powers.

As said by Mr. Cooley, ‘the legislative action cannot be
made to retroact upon past controversies, and to reverse
decisions which the courts, in the exercise of their un-
doubted authority, have made; for this would not only be
the exercise of judicial power, but it would be its exercise

- in the most objectionable and offensive form, since the

legislature would in effect sit as a court of review, to
which parties might appeal when dissatisfied with the
rulings of the courts.” Cooley's Const. Lim., 04; Wade
on Retroactive Laws. § 31; Denny ». Mattoon, 2 Allen, 361.

It is also contended by defendants that the right of
Milam county to this land was forfeited, by the delay to
have the field notes recorded in the office of the county
clerk, and the failure to have them returned to the general
land office by the 31st day of August, 1853, Pasch.
Dig,, arts. 3406, 4362,

That the mere failure of the counties to comply with
the provisions of these statutes as to record and return of
field notes, would not defeat the title to their school lands,
was decided by this court in the former suit in which this
question was raised upon this very fitle, and to which

i
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some of the present defendants were parties. 33 Tex.,
o266,

That decision was subsequently approved by this court
in Fannin Co. Bank v. Riddle, 51 Tex., 360; Henderson
Co. v. Sheok, 51 Tex., 870.

It would seem that the legislature did not consider the
failure to return the field notes to the general land office
by the 81st day of August, 1333, caused a forfeiture,
as in this act of July 21, 1870, it was provided * that
nothing in this act shall be construed so as to authorize
the issnance of a patent on any settler’s claim situated on
either of said two leagues, when the settlement thereof
did not actually take place before the 16th day of
June, A. D. 1858,” the date when the figld notes were
returned to the general land office. Pasch. Dig., To6L.

Tf Milam county had appropriated the land by a valid
Jocation and survey, which as to the refurn of the field
notes did not come within the provisions of the act of
February 10, 1832 (Pasch. Dig., art. 4562), then a subse-
quent locator must, at his peril, take notice of the rights
of the county. Wyllie v. Wynne, 26 Tex., 42.

“ 1t is also contended by defendants that Milam county,
through her agent, McCamant, voluntarily had the patent
which issued upon the original survey cancelled, and the
second one issued for lands which did not include those in

CONLOVersy.

We are of opinion that the facts as presented by the
record do not show any sufficient authority to McCamant
to have the patent cancelled so as to bind the county; and
further, that the patents procured by him for his own nse
and benefit on the Davis bounty warrant and the railroad
certificate were obtained in violation of the trust confided
to him, and were frandalent as against the county. We
ave also of opinion that all the parties who claim under
MeCamant are chargeable with notice of his want of
authority, and by the cancelled patent, former suit and

Lrrendor 2687/
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judgment, and act of July 21, 1870, with notice of the
claim of Milam county to the land in controversy. As to
those parties who derive title under him by quit-claim
deed, this of itzelf would prevent them from being bona
Jide purchasers, Rodgers w. Burchard, 34 Tex., 441;
Hamman v, Keigwin, 39 Tex., 35; Carter v, Wise, 39
Tex., 274; Harrison v. Boring, 44 Tex., 256.

REVERSED AND REMANDED.

[Opinion delivered December 21, 1880.]

Miray Couvxty v. O, M. BLAKE.
(Case Mo. 787.)

1. VESTED RIGHT.— See opinion for facts under which a county acquired
a vested right, before the issuance of patent, in school lands sur-
veyed for it, which could not be affected by the unanthorized act of
ong acting as azent of the county, who floated the certificate to
other lands, or by the issuance of patents to other parties under the
special act of July 21, 1870,

APPEAL from Hood. Tried below before the Hon. J.
E. Fleming, :

A full report of the preceding case obviates the neces-
sity of an extensive notice of this. The opinion states all
essential facts embodied in a record of over two hundred
pages. By an order of the Milam count ¥ court, entered
September 28, 1871, J. D. McCamant was appointed agent
of the county, “to collect and receive rents which are or
may be due on any and all school lands, etc., situated in the
county of Hood,” and ““to institute any legal proceeding
that may be necessary for the collection of said rents, and
to procure patents on all school lands belonging to Milam
county which are not yet patented.” No authority ex-
isted for him to float locations. :

Lreenlon 26 650



