o

. K. GOREE H. &. TURNENR

GOREE & TURNER
ATTORNEYS AT LAW

SO0k 12 FIRAT NATL IBANK BLIG

ForT WorTH, TEXAS

Ma}' 1 » 1913 .

ilrs Ernest Von Rosenberg,

General Land Office,

Austin, Texas.
Dear Sir:
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particularly you have been vindicated in this litigation.
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‘to the Canddian river, @ould no

Howard B. Crosby, ot al, Appellants
No. 410 vs April 26, 1913.
N. A. Stevenson, ot al, Appellees.

In deciding this causey, and the makter of boundary, the
inserted map indicated the conflict involved.in accordance with the
and the lizht and h dotted lines manifested upon samey

but the reeord is no voluminous with such a multitude of facts,
itbis difficult to illustrate the conirelling issue, which of
itself may be rather simplet= Surv Haddox in 18#4, in accord-
ance with a scheme of sumveying, which began in Lipscomb county
(the northeast county of the Panhandle), established in Hansford
county (immediately west of Lipscomb), certain cormers om and
near Palo Dupse Creeck; and them ran west tn the same coumty to
what was then kno'wm as Rabbit Ear Creek, (now known as the Cold-
water) and established several connecting corners on and near
this ereek, in Block No. 2 G« He & He Ry. Cos Survey, in the
western portion of that ununtyL and finally, and from one of
these establish@d corners on the Rabbit Ear Greek, in said block
close to the west line of iHansford county, he uuniinlnd on west
and south in Sherman county following the west line of Block 45,
in said county, and thence on to the Camadian river, lnln&aring
this river east into Hutchinson saunt{ where mnorth of said river,
this land is situateds= and the ident of the river su
relative to the matters involved here, are determined and
this .surveyor them projected, without any actual survey, Bldek 5-T,
from his work on the Rabbit Ear Creek, in Hansford countyy--tying
the saue to the southeagterly portion of Bloek No. 2 G. H. & He

« Survey in said county, extending said bleck 5«-T from said
Bloek 2 down into Hutchinson county.

From the réver base sstablished upon the und, this
same surveyor, through intermediate surveys, Iro ected north of
the Canadian river the head rirht surv paetially shown upon this
map, and designated as the Neil, the Hall, the Walters and the
Bason; and the map first constructed by the Land Office, based
upon the work of Maddox, of course indicated a 1:::&:{ between the
said head rights and 5-«T, as that block tied to Block 2, G. Hs &
He Ry. Co. Survey, in Hansford County, with connectioms upon the
Rabbit Ear Creek, and 5--T was never closed with and never intedded
to meet the head rirhts projec‘ed from} and connected to, the
bagic river surveys.

The extent of the vacaney between 5--T, with its

connections on Rabbit Zar Creek, and the head rights commected

{ of course, become definitely
knovn until actua'ly surveyed. ft seems, however, to be cone
clusive in this record tha! the head right surveys mentioned,
construeted from the connections on the river, have never been in
dispute and their relative positions from the identified points
on the river, from the time determined by laddox, have hever been
¢ edy~-the variation of distance and location of these head
rizhts gy different work bein~ so slight as to be #mmaterial,
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After this work by Maddox in 1874, Surveyor Sumserfield in 1879
put in Block R--2, t 1&5 it on to 5-=T, and from this work another
map was made the zﬁn Office, at the same time moving Bloeck
T over a mile further north than indicated by the first map,
delineated upon the work done by ‘laddex, moving it opposite and -
still north and east of the head rights, the "Neil®™ and Lhe "Hall".
This su?luquent map still indicated a vacamcy between the head
rights (the Neil, the Hall, the Walters and the Bason) and Block
5==T; and in 1861 Be Os Heloan, another surveyor, for the urpose
of absorbing this vacancy, put in 2lock Me-28 involved in this
suits The situation, according to the maps at the time Melean
did his work, and the map measurement, resultakt from samney placed
O=eT at this time 1312 varas further south and 254-1/2 varas
further east than was thereafter deternined, which, of course,
would make the real situation of that block that mueh further
north and westj=eand this real situation was determined by the
State Surveyor Gray, assistod by Deputy Survevor Spiller, whe in
1890y by course and dis#ance, from the correet connestionson the
Rabbit Eﬁr Uroek, in Hanufura county, established 5-=T and R--2
upon the ground, Sees 135, in Block 5--T, the northwest corner of
which was not direchly ascertained by Spiller and Uray, but which
was easily asecertain, chell, from known points established by
the former, from course and dis{:nnu,-iu not in dispute; and in
1908 W. D. Twichell, who made the survey, indicated y the light
dotted lines, began at the actual northwest corner of 135 in
Blook 6-=T, in order to obtain Survey li~24,-<bocause NoLsan, in
his field notes for Sece 1 of Mee24, when he ity twenty-
seven years previously, said thai said Secs No. 1 bepan at that
corner; --Twichell constiructing Blogk M--24 aceordins to the light
dotted lines, and merging it inte the heavy dotied limes of the
old survey, when they coineide, as indicated b{;thc mMap, coverad
the Day Land & Cattle Company surru{ as thereimn shown and cone
flioted with the other sections of Lhe old survey to the extent
indicatedj--the appellees contending in this cause that the real
N. s corner of Sec. 138 in 5--7, surveyed by Twichell, based upen
Gray and Spiller's work, should control, as a bnginning corner in
the consiruction of H-—ﬂ%ﬁ the appellants asseriing that MelLean's
northwest corner of 135, Blogkn 6--T, as the beginn ng corner of
1, Blook M--24, is no¥ khown and further sontecding thas
Block 'i-=24 should not be di:comnected from the head rizhts on the
west and south, for which M--24 also ealls.

| In putting in Block M--24, iclean in September 1881 by
the field notes afngqn- 4 of thal survey, fast it to the ﬁl ’
the Walters and the Hall; Ror Sec. 8 in said block he called for
the Neil at a point 752-1/2 varas north o’ the north lins of Lhe
~all head right, and then east 23-1/2 waras to the northeast corner
of the Hall, making Sece 3 conform to the gng inthe lines of the
Neil and the Hall; and he also tied Sece 2 of that block to the
Neil at a point 1499-1/2 varas on the eas' 1ine of the Tilliam
Neil, south from the northeast corner of same, and ealls for the
southwest corner of Sec. 1 of M=-24, onn the east line of the
William Neil 1429 varas south from {ho northeast corner of that
survey; and adding 1550-1/2 varas, gives the full length of the
west line of Sees 1, in M=24 and the northwest corner of samey-e
and 1212 varas east of that Euint i the northeast corner of

S9¢. 1 and the supposed northwest corner of Sec. 185, Block 5--T.
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When (iray and Spiller surveyed Block Be-T from the proper
conncctions on the Rabbit ear Creek, in 1890, and actuall
loeated it on the ground, the General Land Office moved that survyy,
and Block R-2 tied to it, to a point north an1 'est in accordance
with its actual location on the ground; but with ils maps, the
Land Yffice asserted the pomition of !i-<24 on the ground, maintaining
its original status with the head rights to which Mclean had
festendd it and logically made it conform to Sece 50, M--23, in
said block on the southeast located by lelean in February 1887,
and which was a part of a scheme of the lieLean nurvugu, practically
put in at the same time--the Land 0ffice rejecting the surv
of Twitchell; and while of course, Lhe dtermination of that
department upon paﬁtt;art, is not a gatanmigatinn :f a ?t
roviously made, i oweyer, action in 3 instance
Ea aiﬁgﬁlg_gggﬁgfifi §--1y and R=-2 tied fo and To %%:ﬁng {%,
shou @ moved 10 an appropriate positlon according to it
locationn on the roundy==f=-T ba%ins in Hansford couniy and its teo

EhROBhoRk, Ot vorde nbholP AP URMTE kA WARRERIAS 10R10R RabIL

but because the beginning corner of Survey No. One, in Block M--24
begins to call at the northwest cornor of Sec. 135 in 5--T, and
because eertain lines of uéhei szaéifgu in %—-gil?:llsinr R=2y it
dges got no ssarg%y conclude s to T ;p@ %;:g
aﬁ%‘lgggp orn froum d%i{%&jifélunvuﬂ wost entirely o

tho head rights and away from the Bason and Walters, and lorically

moving it fr n the scheme of some of the Mclean surveys made

pl-:tfnull a% the sdme time; and necessarily, if it were not
proper to tear li==24 from the head rights, and from Me-23 and M--37
and 18, (to which latter three it indhr'niially balengpd) QRE%Egggx_
and not an excess was bgjlggf‘uiazi d S--T and s

¥ aﬂ”;gginnzgzpd in ih!.B!IE nﬁ‘!'@gﬁk 8 C

Cortificate No. 21, If 5=l and R-- niragzrnpurlr moved north

and west, (which is admitted); and i7" M--24 was properly rotained
adjacent to the head rights (which is denied) this vacamey and not

an excess properly existed and this cgriificate appropriated the land.

In determining the above ques ' ion, as well as other
conflicts, and in attempling to ascertain where Helean landed for
the northwest corner of BSurvey No. 137, 5--T, it is noted that the
distance between the northeast corner of the Neil Survey and the
northeast corner of ithe Robert Sikes Survey (which is survey No. 54
M=23) @8 1550-1/2 varas; and the original sketech returned
McLean to the Ueneral Land office, with his field notes of Bleck
=24, the northwest corner of Survey No. 1 in that block is just
1500=1/2 varas north of the northeast corner of the William Reil
and we believe with npgellant: that at least if you consider his
field notes and calls for the head rights, and according to Mclean's
conception of the northwest corner o Sece 186, S-~T, that corner
was located 1550-1/2 varas north and 1212 varas sast of the northeast
géorner of the William Neil, considering the east line of the Sikes.
In short, according to the conformation of the surveys,--that is
the head rights and the Sikes in M=--23, and the identity of distances
around the surrounding surveys, accordins to ealls, thers is a
coincidence in the mathemati rosults of the lemgth of these lines,
which without something fixed upon the ground, indicates
strongly an adherence by iclLean to the southerm work. If M ’
two years after Summerfield's work nutu:11{ established the northe
west corner of Survey 175, in Block 5==T, at the place Twichell

K 2
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(}atad 18th day of

established it in 1908 tha latter following Gray and Sgiller's

work in thq appe sition would be sound. If they
identify iicbean's corner fur 38 with the corner Twichell surveyed,
it is ﬂuna gon without any evidence that Mcolean ever

arrived at t o sume place in 1881;--we have to speculate whers Mclean
ascertained the nurtgwust corner of 135, if he surveyed it at all
in att ing to locate that cornery, Twichell, who erscted appellees’
survey,; testified that his information was, that "if block 5-- %'
was run out by course from the known corners on 1hg Palo Duro in
Hansford county, they do not ocoupy the same pnuit on as if located
from connections on the Coldwater. When Gra{ and Spiller ran out
S==T in 1890 from Lhe Colwater, it was found that Maddox (if not
roviously known) is establishing his cormers on Rahbit Bap Creek,
?rnm connections he made on the Pale Duro, made a mistake of 1312
varas north and south, and 254-1/° varas east and west; the only
evidence we have of liglean is a statement to the Land Office as to
his connecting lines for M--24; and it is not very clear just what
Melean didy=-oxcept that it is clear he did mot connsct H--T with
the connections on Rabbit Ear Creek, and it is stro inferable
when you consider his whole stathant. t _g&g%é_

‘::ﬁiitﬂ.hi!_ﬂihﬂruzﬂtk the_squ
;rg 1 as T&% gi oLth Pa. o
says in his curti cale, of river t 8 Sury u'Ii'B ald

B=2 were found and identified alsu surveys nmumber 11 and 12, in
Elock H and the SE corner of Survey Nimbsr 11 in Block Hh!?, and NE
corner of surffey number 2, Block M=-16.

The surveys in Block 5--T, bleck R and blosk M<18 and

the surveys altached Lhereto, were located by carsful commsctions
Hldﬁ -ith well identified corners in bleck No. 45 for the He & Te
Ce Ba 14 Cowy they being the nearest controllins corners, that

could be idantifiad with absolute certainty, ses fiuld nutau of
surveys No. 2, 43 and 48 in Block 45 for H. & T. v Ra R. Cos in
Hansford county, with which surveys nonnaﬁtlonn were made, Careful
connecting lines wore run between the various surveys that were
identified as hereinabove named an! their rospeotive and relative
locations are truly set forht in the certain sketch 5, in the General
Land Office on Lhe 28th day of July, 1882, showing all surveys made
by me previous to that date in Entuginsun county which sketch is
hereby made a part of this certificate. The distances called for
in the field notes returned by me are also refsrred o as evidenceof
the exact %?;a;igﬁgraid:il surveys found hy*::‘a? the gruand- 1%§.
surveys not fo tifying corners or bear iven

ositions thai compse and distance from points t;ﬁf Guuldgbi
dentified would give them except the surr frnntingi Canadian
rivers Filed 1 I%B?iaaba d 18th day of Oct. 1882. Ef
cte

The southeast corner of Survug Nos 11 in Block Y=--17 and
the northeast corner of Noe 2 in Block M==18 were mentionad
by him as having been identified in conmection with M--84. Those
gsections were a ?art of the "various surve ﬂl!ﬂ him in his
connections for ‘hat igrgosn- The Land Offi glnt, "the wertain
sketeh 5", filed by him July 26, 1882, and in this record, clearly
exhibits Blocks H--l?. =18, u--za and 4--24, (the latter in con-
troversy) as connecting by siccession as adi ning surveys. After
licLean surveyed Hﬂ-ﬂd, there was a vacancy laft by him upon the east
Lo
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and southeast, afterwards absopbed by Sec. 50, in M--23, and the
field noted for this section sk call for Surveys 28 and 30 in that
gsame block, M--28, as well as the south line of 8 in Ulock u--a;F
ani calling for the Bason, to which Sece 4y M-=24 is fastoneds For
survey 49 in ilock H~-23, not shown on this map, and which took up
a part of Lhe vacancy after he surveyed hi--24 ;t is true he calls
wholly for surveys in Block ®--2, which it wiil be remembered is
tied {0 5-—?& but it eould not be contended with any degres of
roason that Sec. 49 with or without a rewsurvey, should aver be
torn out of Block Me=23 and follow R==2 o the northe

When delean savs in his gebtificate with reference to
connections for M--24, thai the sgrtuiu in Blogk 5==T and Block Re=2,
wursxisgakedxkyxexenfuixx woro located by careful connections made
with well identifisd cornmers, in Block 45, on the Palo Dure in
Hansford County, we cannot wonsirue his statement to meam that he
actually ran i{ out from the Pale Dure like “ray and Spiller did by
course and distance from the Rabbit Har Ureek; ihere is nol a trace
of him im this record as to any such work and the probabilities
from the evidence in this record, are atiaugli againet its When he
says his "careful copmecting lines wero runbetween the various
surveys that were identified" the surveys in Blocks Bee and B--

11, and 12, in Block Hy and the common corner o surveys in M--I&,
H=e18 were only meant--they were the ones identified; bui he only
says he "located” BeT by careful connections made with the well
"jdentified corners"” on the Palo Duro. You may "locate" by careful
connections "made with well established corners" withoui a sumvey

on the ground. He ran "the olher connecting lines between the
surveys where were "identified", but his certificate does rot say

he ran from the Pale Dure to Block 5--T« le "located" it by "careful
cormastionss" However, assuming that he did actually surveyvio smme

oint for the northwest cormer of 135 in Block 6--T, te get the
Elginning corner of Ho, 1 in M--24, his field notes do not call for

y object and this record is liiant if he ever made anyy,--Twichell
Efi not find any. igpallee: have to assume that delean arrived
at the same place Twichell did, whose xuwxmyx resurveybthey are
relying on, when Twichell®s survey is connected te the Rabbit ear,
McLean's to the Pale Durc and an absolpte absence of identitye

We boliewe a few simple principles with reference to Lhe
location and appropeiation of grants will solve this questions
Necessarily, 'ii is the purpess of Lhe govermment and the locator
to select a pariisculay of land and desigmate it from the mass

_of the public domaine” Satfford vs King, 30 Texas, 260, Of course
this appropikation in the order of stremgth and dignity, according

ie natural or artificdal objeecits, or course and distance should
control, where ap liulhlah‘rbut it was b to be declared as early
as the case of Hubert vs Barlett Heirs, 9th Texas 104, that "there
are many cases vhere the course and distance will control natural
marks or boundaries, as where it is ap t on the faceé of the grant
that these (matural or artificial ohjeetns were inserted by mistake,
or were laid dowm by conjecture an? wi!hout regard to rule.." e
all know they are not absolute rules of law, and as Chief Jusiice
Gill expressed it in the case of Gordon vs Pit erald, 40 Civil
Appeals, pe 626, "at most, they are rules of evidence and are

relative in their application,” andeas—dustiseLesidesprosset it

=
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lygiiiiiéilf, and as Justice Gould expressed it in the case of
Robinson vs Dess, §3 Texas, pe 507, "to hold otherwise would be
to give a gieatur ortance to the rule itself than to the reason
of the rule"; and while the applicability or noneapplicability
of the seniority of these rules, accordins to their strength and

dignity, are not dppguestion here for the location of
involved, the prinecip] 1 Pl uurﬂu{: od

ples enunciated are illuminativey~-if an al

controlling e T Lh1E mﬁv*urmrm—h—mgvm+ : =

or is one pulely uun{uuturnl and in that case, "that rule must be

adopted which is most consigtent with the intsntion upon the face of
the tent read in the ht of the surro 1*"_

Stafford vs King, 30 Texas 2 i@ thin

pocord that the appellees' ground their case upon the beginnin

eall of Surbey Ho. One, Elock M--24, buginning at the northwes

corner of Survey No. 135, Block BGe=T; =-and although Blogk RB--2

was originally tied to 6--T (to which former Block, R-=2) some

other surveys in M-BJ‘ ape tiedy~--still the solution of the location

of Block M==24 "hearks" back to iﬂﬁ, F==T, and appellee c¢laims under

a re-survey by Twichell in accordance #itL that theory. In a sense
there is a Rartinl break in the calls of the sections by licLean

in M--24, all the sections in said survey not having been consecu=-
tively tied to each preceding section in every insiance, but i--24

is shown conclusively to have been a homogenous survey by him and

cannot be torn apart, and they have necessarily so treated it.

"Phe order in which the surveyor gives the lines and cormers in his
certificate is of no importance to find the true position of the survey.
Reversing the courses is a lawful and Kfr:ulnifi as following the
order of the certificate.” Phillip vs Ayers, 45 Texas 601, in

ﬁunting the Supremse Court for the principle only there invokédi--
Appellse relies upon the oft announced doctrins, that the actual
identification of the survey, the footsdeps of tﬂa surveyor upon the
pound should always be followed by whateve- rule they may be traced.

gtaffard vs Kinm, 30 Texas 257. This doctrine, however, cannot be
invoked unless the facls show il to be applian%ln. The notual survey

muc* be found and identified. The Tootsteps of Lhe surveyor musi

be traced before course and distance should be ignored. Anderson vs
Stamps, 19 Texas p. 465. Roberison vs iosson Texas 248. To

extend the east and west lines beyond the dis!nneu stated in the

patent, it devolved upon the appe les to préve tha! a line north

of that claimed by apgallant wa. 3 astual%; traced by the surveyor."
Williams vs Winslow, 84 Texas I. 376 ile this is not so much a

case of extending lines as it is ome of changing them entirely, and
raeuu!tﬁuﬁttng‘pruatiutil{ a different survey by tearing lines

fprom what is ascertained to be known and placing them at a place,

where i$ is not shom that ithe Surveyor knew existed; however, we

think the principle in the Winslow case, supra, applicable.

acts and circunstang

With refersnce to the determination of the relative
impftance of locative calls, designations for "adjacent surva{s'
are within the category of artifical objects in determinins the
boundaries of grants. Phillips vs Ayers, 45 Texas, p. 606,

It is true we have no evidence hore that the head righis,
at the time MelLean made his survey of M=-24, were marked and well
known upon the ground, which condition evidently has to occur to
fully invoke the principle of calls for adjacent surveys as con=

b
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teolling calls; however, this evidence is replete with the

sugpestion thal at the time he made said survey, and subsemmently,
frou the maps and field notes the head rights could be sasily locabed.
If he assumed the Rrapar locations of these head rights, which he,

of course, did, otherwise it was his duty to have run them out

before he tied on to them as the vacaney to the nmorth and east

of them was what he was aftery-<his assumption was corrsct; although
he may have assumed the paliiiay of the head riphts in his ealls

for adjacent W—rﬁm el il ima-.
tainment from the aarin%u upon the river 12 or 18 miles awa of

the correctness of said head richts, the appellant's pruioli ion
ie akalagous t» the pesition, and almost complete, of making the
unkrown yeild to the known. Sanborn et al vs Umnter an! 'unsen,
84 Texas pe 7297,

Aﬁnin, on this particular proposition, the authorities
are settled "that the beginning corner im the plat or certificate éf
survey, i: of no hirher dignity or importance thﬁn any other corner
of the surva{-“ Philliips vs Ayersy 47 Texas, p. 807+ OCf course
this principle is like many othersy-~applicable to localive grants.
A beginning eall, as well as an intermediate call, may be the
con‘rolling eall, "read in the lizht of ths surrounding facts and
circumstances«; but herey; we have no light by the sgyrrounding
facts and cireumstances to make ihis beginning call imﬂurtant,

or even of equal dignity with the other ealls for the head rights,
and our judgment is ihati the other calls should prewails

The defendants, Stevenson,xmt ileFarland and specially
pleaded an agreed boundary with the appellants Cresby and Hatcher,
and we do mot think the svidence sufficient to prove the issue.
There seems to have been some agpreement in wriling, not introduced
in ovidenca, ns to the settlement of the l'nes by the surveyor
Twichell, providing for a re-survey of the land. Hr. Twichell
testified, "In t ing il=-24 én to R--2 and §--T, [ followed the
ealls of idelean's original fisld notes and ran course and distance
gall d for in those field notes." Un analysis he means, of
course "course and distance" from the northwest corner of 135 !i--24,
in agcordance with the Gray survey, and as ws held, without any
proof, that ilcLean ever arrived at that point; in a letter to
Judge 5. He Cowan of Fi. Worth, in explanation of his work, among
other thing:, he saidg--"1 pran the block out from thie baginning
(meaning the rorthwest cornor of 135, 3lock 5--T) ignoring the
calls for head rizhis on the wast as ihey could be reached by me

~ other course "~ All the .q‘!lﬂllzriikaiiudﬂi
the calls on the west and ﬁﬁm seapt course and distance

and the state contended that the land in which t #till have an
interest could not ¥m held the excess under the oripinal field
notes." There is no iestim in this record that sby and
Hatcher aad te disrsgard the calls on thewest and south and

gnore the calls for the head rights and run out M--74
in accordance with course and distance with Gray's survey and
#re Twichell did not so say on his examination with reference to
Crosby's participation in the matter, with whom he had a converdation
in regard to same, bul summed up the matter finally by se
"as {o what I instruected Crosby I was to do, I was to retrace the
lines of the original surveyor as neap as science would erable me
to do ity~=I was intendinr to retrace the lines of the oriminal

x?
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‘waived by Hatchor and ér&shj.

surveyor", which the evidence does no' show that he ever dide it

a Blilll are duEandant upon nn¥ aspesment with Crosby, by letter or
otherwise, for the purpose of binding Hatcher, there 1is not lI%EiIiint
agency shown that s who was a joint omer of the land wi
Hatecher, could bind hime It is true the testimony does ma show
that Hatcher agreed o a removal of the fences, and instructed
Stovonson to move the lines malo by Tvichell, Tut it it not shown
that this was in accordance with the agreement he other settlors
mudm had with Twichell to disregard the calls for the head rights,
and survey the land only by course and distance from ‘Bl 'and 5--T.

it is alse true that Stevenson said that he dil rot agree

with any of them as to the manner in which Twichell was to rum out
the lines, and fu-ther said, that"Mr. Hatcher and I sirmed an

peoment as to the lines--that they should be where Twichell set
them; the .only agreoment I had with these men was in writing.”
The whole record is cogent with the idea and deducible diri:% from
Twichell's testimony that he arbitrarily dispegardedthe calls for
the head rights, and the theory that 1-=24 should be run out so as
to retain ils g:sitinn with the southern work; he testified
czfliaiily, "that they (meaning the appellees) agreed to abandon
all calls for the head rights on the west and south" in additiom
to shat he wrote to Cowan. While ftevenson might not have agreed
directly as to the manner in which Twichell was to run out these
linesy the record convinci bespoaks another agreement, distinect
from any written agreement=eto the effect that the head r!ﬂhtl.
on the southerm work should be diarugardud ent irelys, The principal
explanation we have as to what consfituied the writien agreemsnt
is contsined in the letter from Twichell to ﬂuinnt mn?tionud above,

11 the

shans Aa_sayasactl have £ ract:cally a and no 7
the Canadian and south of ﬁiﬁqqi 401ty *hz"_‘_k R A “ﬂ%tha;
ppointe

and othors, myself working as State Surveyor, r-gularis a :
?ad r the Aot grﬁviding for such work in the Acts of 1887, Title 99
ass e Se 1898, This Act is referred to in my corrected field
notes. Aside from this Act, the land ownsrs in 1--24 all sirmed
an agreemont to make the funeral survey under the Aet referred to
gor the purpose of determinimg the correct lines I think your
client sirmed this agreement an! that would probably prevent
furthor difficuliy."

dre Twichell, in his corrected fiel! notes of !i--24
u£:§ which appellees depend, does say thai the survey was made
him "a& State Surveyor E{ ?;.!ﬁn of le 79 {nmin% 99) Chap.
Re 5e Civil Statutes of 1895", which Act clearly contemplates thlz
the corrected survug shall be “ccepted by the Land Uffice, which
was never dome in this instance; and if this written agreement
for Twichell "to make the gemeral survey under the Act referred to”
was the only agbeenent Stevenson s Or the othors mxi for that
matter, the acceptance tiinugaf this P!f#hfvtrliu a
v / E - : -unless
1f the sids agbeement was mads to
disreg the other calls in consiructing the survey, ani the
written agreement embodies the legisla ive act, under which
Twichell as State Surveyor male the survey, and this present record
forges us to that comclusion, the evidence must show acquiescense
by Crosby and Hatcher in the collateral agreement and a waiver by
them of i} othery and when Hatcher instructed Stevenson to move
the fenceths was mot aware of the other agreement, and di’' not waive

‘by his acts the failure of the Commissioner of the General Land

0ffice to aceept Twiéhell's survey, he would nog be bound,--

m IFas 3
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waiver imports knowledge and cireumsgances mot in this record.

This discussion is referable to the matter of agresment onlyg--

as to the matter of acquiescence after thehfence was moved, the

testl shows correspondence wi'h the Commissioner of the General
Land Uffice in regard to his nneugtnnuu of the survey inke the ysar
1909, -and this suit was filed in Septembsr 1911s It is not emcumbent
upon us to discuss acquiescence ko Ern" 1preed boundary or acquies-
gonce distinét of itself; we hold this evidence insufficient.

We hawe concluded to reverse and remand this cause as a
whole without intending to disturb the judpment previously rendered
in the cause of (eo. B. Lucas vs (ieo. G. HePFarland, No. s ON
the docket of this court. We disposed of that cause in accordance
with the field notes and the matters there presented and it can takep
care of itself, and if the evidence of agrsad bo is the same
in this cause, upon another trial, as in this trial this case is
remanded with ins' ruetion to render a judgment in accordance with
this opinion. Reversed an? remanded.
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