L4 ——

Tl @éﬂ'ﬁ{\; | )
i ?
\
s

No.1l9,049
THE STATE OF TEXAS IN. THE DISTRICT COURT
V. 23rd JUDICIAL DISTRICT
H. P. BAXTER, JR. ET AL ; MATAGORDA COUNTY, TEXAS

PLAINTIFF'S ORIGINAL PETITION

TO THE SAID HONORABLE COURT:

This is a trespass to try title suit.

Now comes The State of Texas, Plaintiff for the benefit of the
Permanent Public Free School Fund, and brings this sult to recover
the land herein described below:

Defendants are: H. P. Baxter, Jr., Matagorda, Texas; Bessie
Mae Baxter Owens joined pro forma herein by her husband Don Owens,
Bay City, Texas; W. L. Baxter, 2408 E. Poplar, Victoria, Texas;
Mrs. Thelma Nini, a widow, Matagorda, Texas; W. S. Baxter,
Wadsworth, Texas; Addie Lee Steubing, joined pro forma herein
by her husband, Robert W. Steubing, Bay City, Texas; Wallace Nini,
Bay City, Texas; Parker Bros. & Co. Inc., a corporation, B. K.
Parker, Sr., 5305 Navigation Blvd., Box 96, Houston, Texas,
Registered Agent; R. H. Parker, Bay City, Texas; and Gulf Coast
Real Estate Auction Company, Bob W. Roberts, President, 2439 Times
Boulevard, Houston, Texas, T77005.

For Cause of Action, Plaintiff would respectfully show the

following:
L

Plaintiff, and in particular the Permanent Public Free School
Fund of the State of Texas, owns in full and complete ownership
all that certain land located in Matagorda Bay, Matagorda County,
Texas, across the intracoastal Waterway Canal, from the town
of Matagorda; being a portion of the Colorado Rlver Delta lying
along the dredged Colorado river channel in Matagorda Bay; and,

comprising 4000 acres of land, more or less, out of a 4505.45 acre
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survey made by John F. Rother, County Surveyor of Matagorda County,

Texas; represented by a plat dated the 23rd day of May 1936, a copy

of which is attached hereto and made a part hereof as Exhibit A, the
land which is the subject of this lawsuit being designated tract

one on said exhibit.

The land sued for is located in Matagorda Bay, Matagorda County,
Texas, within the borders of the State of Texas, and forms a part
of the public domain. This land has never been appropriated or
segregated by grant, purchase or patent and still belongs to the
State of Texas, the sovereignty of the soil.

JEIE S

On the first day of January, 1967, the Plaintiff was and still
is the owner of the fee simple title to the above described land
and premices. :

On such day, Plaintiff was entitled to possession of the above
described land and premises and is now entitled to possession of same;
and afterward on the second day of January, 1967, Defendants unlawfully.
entered upon and dispossessed Plaintiff of such premises and withholds
from Plaintiff the possession thereof. Defendants are occupying and
using such premises under such unlawful possession.

TET B R

Defendants have announced to the Public that the land hereinabove
described the subject of this lawsult, will be sold at public auction
by Gulf Coast Real Estate Auction Company between the hours of
two o'clock and four-thirty P.M. on Wednesday, March 8, 1967, at
Houston, Texas. In the event this sale takes place, the status quo
of the title 1ssue in this case to the property in queétion, would be
seriously disturbed and complicated to the irreparable loss and
damage of all parties concerned.

Therefore, Plaintiff prays that Defendants be enjoined from at-
tempting to sell the property in question until this case can be tried
on its merits, and that a restraining order belissued to prevent this

sale.
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WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that Defendants

be cited to answer this petition and that Plaintiff have Judgment

for order restraining and enjoining the above sale, title and

possession of the above described premises and costs of suit, and

for such other and further relief as Plaintiff may be entitled to

either in law or in equlty.

CRAWFORD MARTIN
Attorney General of Texas

Houghton Brownlee, Jr
Assistant Attorney General

/c/ Ben M., Harricon
Ben M. Harrison
Assistant Attorney General
Attorneys for Plaintiff

Capitol Station
Austin, Texas 78711

Subscribed and sworn to before me by Ben M. Harrison this the

3rd day of March, 1967.

"SEAL"

/e/ Virginia Owens
Notary Public in and for Travis
County, Texas

Counilit 3058



- S A

|'-". I-_
e -
oy TN
B AN
T 27N -__.l 5 LY -y
,.-3')'-,. ".f.',a}x _.-" 3 R ks
N s A e ey S
G s i :
TN A TowWNSITE -~ OF uua;.:mfm Gy
o RN

f\_\,) -

Masber [niged

A50545 A¢
o 3 V“‘

BAXTER ISLAND AND ACCRETIONS ON
LOWER COLORADO RIVER
I ke F Kabir aunly Torsagar af .Uﬁ‘zs_ﬂﬂ'.-.r MATAGORDA COUNTY, TEXAS
i S SCALE |+Z000° OR 360VRS, MAY 1036

P AEREEE gew s G g CR ] FEas s et W 0 e
s ang  ghamm o Pt

wiken  {ivater Jl";_'u HMand ArF Sea’ of (Wiee fhay
Me SAed oy of Afay (AT i
HJ’L—-— F oaithen . .
sty Surnmge- of Alatagenos
Faimfy, Foamn

[ Ryl

i :
Cotentle) 30852




NO. 19,049

THE STATE OF TEXAS X IN THE DISTRICT COURT
VS. X 23RD JUDICIAL DISTRICT
H. P. BAXTER, JR., ET AL X MATAGORDA COUNTY, TEXAS

DEFENDANT -S' FIRST ORIGINAL AMENDED ANSWER

TO THE HONORABLE JUDGE OF SAID COURT:
COME NOW Defendants, H. P. BAXTER, JR., BESSIE MAE BAXTER
OWENS, DON OWENS, W. L. BAXTER, MRS. THELMA NINI, W. S. BAXTER,
ADDIE LEE STEUBING, ROBERT W. STEUBING, and WALLACE NINI, and file
this their First Original Amended Answer, and allege as follows:
-
Defendants deny each and every, all and singular, the allegations
contained in the Plaintiff's Original Petition, and say that the same are
not true, in whole or in part, and demand strict proof thereof, and of this
Defendants put themselves upon the country.
II.
As further answer, if same be necessary, all of said Defendants
plead not quilty of a trespass.
III1.
By further answer, if the same be necessary, these Defendants
allege as follows:
(A) By instrument, dated November 23, 1830, and recorded in
Vol. 112, Page 9 of the Deed Records of Matagorda County, Texas, the
State of Coahuilia and Texas (Mexican Government) patented two labors
of land (approximately 355 acres) in Matagorda County, Texas to Stephen F.
Austin. By a regular chain of conveyances the record title to such land is

now vested in the Defendants herein, and they are in the exclusive
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possession of same. Reference is made to such original instrument, and
the record thereof, for a more particular description of such two labors of
land.

(B) By the terms and description of the above land as set forth
in the patent, the Southern boundary of the two labors of land followed the
meanders of Matagorda Bay; and the land was therefore bounded on its
Southerly exposure by the waters of Matagorda Bay. Accordingly, defendants
and their predecessors intitle, are and were at all times, the owners of
the shore line of such two labors of land as criginally located aﬁﬁ as now
extended.

(C) Prior and subsequent to the grant of the above patent, and at
all times material hereto, the Colorado River had its source at a point
or location in a Northerly direction from the two labors of land and flowed
in a Southerly or Southeasterly direction across such land and emptied into
Matagorda Bay at a point on the original shore line thereof.

(D) As a consequence, and as a direct and proximate flow of the
Colorado River from its source to the point where it emptied into Matagorda
Bay, large amounts of solid material, consisting of mud, sand, silt, debris,
and sediment were washed and carried down to the river's mouth at Matagorda
Bay causing a gradual and imperceptible increase, addition and accretion of
land, contiguous to the original grant amounting to approximately 4,150.5
acres, to the original shore line of the two-labor tract of land and thereby
extending such shore line Southerly, Southeasterly, and Southwesterly into
Matagorda Bay, and being the same land as represented by plat thereof

attached to Plaintiff's Petition as Exhibit "A,"

(E) The increase of approximately 4,150.5 acres of land to and
extending from the original two labors of land was brought about by natural

causes and by the gradual and imperceptible deposition of mud, silt, debris,
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sand, and sediment aforesaid; and such increase of land was not caused

by a sudden and perceptible addition.

(F) Defendants by virtue of the terms and description contained
in the original patent and grant, have a vested property right in access to
the shores of Matagorda Bay, accordingly, defendants are entitled to the
accretion added to the original two labors of land so that they may have
access not only to Matagorda Bay but also to any other body of water by
which the additional or accreted land may have formed and advanced by
such accretion and increase.

V.

Pleading alternatively, Defendants are not precluded from acquiring
and asserting ownership to the above increase of land to the original two
labors, notwithstanding the fact that the accumulation thereof may have
been brought about, in whole or in part, by artificial means for the reason
that such artificial means, if any, were brought about by the act of third
persons and not by any act of Defendants.

WHEREFORE, Defendants pray judgment of this Court that Defendants
are not guilty of a trespass as to the entire amount of acreage pleaded by
the Plaintiff and for all costs of Court herein incurred, and for any other

relief they may be entitled to, in law or in equity, together for which they

may pray.

i

8 Y nts i Ak /Q}‘-ﬁ—fﬂ‘&v’\
SEYMOGUR LJEBERMAN
Attorneys {¢r Defendants
1515 Bank of the Southwest Bldg.
Houston, Texas 77002
CA 4-2566

M. MICHAEL GORDON
Attorney for Defendant
1073 San Jacinto Bldg.
Houston, Texas 77002
CA 4-1815
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NO. 19,049

THE STATE OF TEXAS IN THE 23RD DISTRICT COURT

v oF

H, P. BAXTER, JR., ET AL MATAGORDA COUNTY, TEXAS

PLAINTIFF'S SECOND SUPPLEMENTAL PETITION

TO THE HONORABLE JUDGE OF SAID COURT:
Flaintiff, the State of Texas, files this its Second Supple-

mental Petition in reply to the amended answers and all other
answers filed herein by Defendants, and to the lntervention of
Matagorda Shell Company, and would show:

1. PFPlaintiff denies each and every allegation contalned

in said answers and intervention and demands strilct proof thfreof.r
L i
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Plaintiff denies that the area in dispute constitutes

natural accretion to the property of defendants. Such build-
up was actually from artificial causes and resulted in

whole or substantial part from man-made acts. From 1924, or

in the alternative, from 1925, until 1929, a party or parties
other than defendants or intervenor removed a raft or
accumulation of timber and other debris and silt, ete, which
was clogging and damming up the Colorado River near Bay City.
Thereafter, beginning about 1931 or 1932, a party or parties
other than defendants and intervenor dredged a channel
beginning just north of Matagorda Bay, for said river, wkich
channel was dredged on across said river and across Matagorda
Peninsula, so that said river might then run directly into the
Gulf of Mexico. Further, about 1940, the Intracoastal Canal
was dredged by a party or parties other than defendants or
intervenor immediately north of the disputed land. The dredged
river is roughly in the center of the land in dispute, Further,
State Highway No. 2031 about 1940 was constructed connecting
Matagorda and said peninsula roughly paralleling said dredged
river channel, Further, from 1940 on, the Federal Government
from time to time dredged o 't the channel aforesaid. The above
man-made agts, and each of them, substantially contributed to
the buildup of the delta area in controversy. Had it not been
for such man-made acts,;%ﬁé—ﬁéeh-of them, the size of said delta
would have been wvery substantially diminished and the shape
thereof would have been greatly altered. Hence, such 1land is
not &xcretion added to property of defendants or intervenor.

FILEE)
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not accre?{;n added te/;roperty oyfnefendanté or In?%rvenor. )

3, Plaintiff denies that such alleged accretion was an
advancement from or accession to property of Defendants or In-
tervenor. Rather, the buildup of the area in controversy was a
deltaic type buildup of numerous small islands, and such islands
in Matagorda Bay were eventually connected (though some portions
are still islands) with each other by deposition of additional
spoil, mud, silt, debris, sand and other sediments on the bed of
Matagorda Bay and the rivulets in such Bay separating such islands.
Prior to the formation of such islands, they were part of such
Bay. Such facts reflect that the land in question was not accretion.

L, Plaintiff denies that such alleged accretion advanced
from the property of Defendants or Intervenor. Rather, it resulted

from land arising from and upon the State owned bed of Matagorda
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Bay, and hence was not accretion to property of Defendants and

Intervenor.

WHEREFORE, Plaintiff prays that it recover as prayed for in

its petition on file herein.

CRAWFORD C. MARTIN
Attorney General of TeXas

HOUGHTON BROWNLEE, JR.
Assistant Attorney General

J. ARTHUR SANDLIN
Assistant Attorney General

SCOTT GARRISON
Assistant Attorney General

b

B M., RRIS0
Assistant Attorney General

Box "R", Capitol Station
Austin, Texas 78711

L
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e 31 S, ' § MATAGORDA COUNTY, TEXAS '
| H. B. BALTER, JR., ET AL g 23RD JUDICIAL DISTRICT |
H §
E DR G M |
| On the 5th day of September, 1967, in its regulaf order ;
|

on the docket came oa to be held the above entitled snd numberaed
cause herein, THE STATE OF TEXAS was Plaintiff and H. P. BAXTER,

Ji,, BESSIE MAE BAXTER OWENS, DON OWENS, W. L. AHTEE, MRS,

i —————

B
THAZLMA NINI, W, S, BAXTER, ADDIE LEE STEUBIHG, RCBERT W, STEUBING,
and WALLACE NINI, also PARKER BROTHERS & CO., INC. were Defendants
and Inﬁervenors GERALDINE ELIZABETH PARKER and MATAGORDA SHELL
COHPANY, and came the parties in person and by their respective i
attorneys, and announced ready for trial; and came a jury, all
being residents and ciltizens of Matagorda County, Texas, of tweivai
(12) good and lawful men and women, who, belng duly egpaneled and |
sworn, one juror.wgs dismissed because of hardship and all partieaL
agreed the case could te tried by eleven. (11) jurors, and having
heard éhe pleadings, the evidence, and arguments of counsel for
all sides in response to the following special issues, the
definitions, explanations, and instructions submitted to them by
the Court on the l4th day of September, 1967, made the_following
respective findings on the 15th day of September, 1967.
By the term "accretion" as used herein is meant
the gradual and imperceptible depositing by water of
solid matter through the operation of natural causes,
In this connection you are further instruected

that a depositing by water of solid matter is "imper-

ceptible" if it 1s so gradual that no one person can

perceive how much is added &t any moment,

SPECIAL ISSUE NO, 1

Do you find from a preponderance of the evidence
that the land in controversy was created by accretion?

corenilliq 30855
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Answer: "We do,"

If' you have answered Special Issue No, 1 "we do'not;” and
only in that event answer Special Issue No, 2, .

SPECIAL ISSUE NEs

Do you find from a preponderance of the evidence !
that the land in contiroversy was created substantially
by accretion?

Aniswer:

I you have answered Special Issue No, 1 or No, 2 "We do,"
dnd only in that event, then answer:

SPECIAL ISSUE NO, 3

Yo you find from a preponderance of the evidence
that sald accretion, if you have found same, began
at the original landward line of the shore of the Austin
and Wightman surveys?

. Answer: "We 4o, "

1f you have answered Special Issue No, 3 "we do," and only !

in that event, then answer: : - L
SPECIAL ISSUE NO, Y4 : -

Do you find from a preponderance of the evidence
tnat said aceretion, if you have found Same, exXtended
the surface of the Austin and Wightman surveys from

.their landward shore lines to the Present boundaries of :
the land in controversy? ;

Answer: "We do."

If you have answered Special Issue No. & "we do," and only
in that event, then answer:

SPECIAL ISSUE NO, 5

Do you find from a bPreponderance of the evidence
that saild extension of the surface of said Austin and
Wightman surveys, if you have found same, is all above
the line of mean higher high tide®?

answer: '"We do,"

i " If you have answered Special Issue No, 5 "We do not," and
¢ only in that event, answer: : :

SPECIAL ISSUE NO, 6

What part, if any, of said extension, if you have
found same, do you find from a breponderance of the
evidence is above the line of mean higher high tide?

_-__—__'_‘—'-—-______'-_
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Answer by drawing the boundary lines of said part, if any,
according to scale on the scaled plat of the land in controversy
wnich is marked Exhiblt A adopted herein and attached to the
Court's charge,

-
s o e S R e

Which findings were received by the Court and were filed and

entered in the Court in the minutes of such Court, and the Court

triereupon being of the opinion and finds that Plaintiff should
p E I

take nothing against thé Defendants and Intervenors’ and that all
defendants and intervenors go hence without day and that title to
the following described property is not in the State of Texas.

it is accordingly ORDERED, ADJUDGED, AND DECREED that

| Plaintiff, THE STATE OF TEXAS, take nothing by its suit against

the Defendants, H. P, BAXTER, JR., BESSIE MAE BAXTER OWENS, DON
OWENS, W. L. BAXTER, MRS. THELMA NINI, W. S. BAXTER, ADDIE LEE
STEUBING, ROBERT W, STEUBING, WALLACE NINI, and PARKER BROTHERS

& CO., INC., and Intervenors, GERALDINE ELIZABETH PARKER and t
MATAGORDA SHELL COMPANY, to the present boundaries of the follow-

ing described land situated in Matagorda County, Texas, set out

e

in the attached map hereto and described as follows, to-wit:

All that certain land located in Matagorda Bay, Matagorda
County, Texas, across the intra-coastal waterway canal —
from the town of Matagorda, being a portion of the
Colorado River Delta lying along the dredged Colorado —
River Canal in Matagorda Bay and comprising 4,000,00
acres of land, more or less, out of a 4,505.45 acre
survey made by John F, Rother, County Surveyor of
Katagorda County, Texas, represented by a plat dated

the 23rd day of May, 1936, copy of which is attached
hereto and made a part thereof, and said %,505.45 acres).
described by metes and bounds as follows: d

]

P —

i BEGINNING
at a point on the south bank of the old channel of the Colorado
flver, said point is the west corner of the townsite of Matagordaj;

T e . e B i 8 P

TUNT AT

THENCE South 28-3/% east along the southwest line of said
Townsite 302.% vrs,;

o o e

THENCE South %9 east along the southwest line of said
- Townsite 997.2 vrs, to a point on the west bank of
St. Mary's Bayou;

e e T

v
o
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THENCE. in a Southeasterly direction along the west bank

Of of St, Mary's Bayou and the New Channel of the
Colorado River with their meanders as follows: South
9 west 128,2 vrs. South 9-1/% east 396.0 vrs. South
30-1/2 east L49.7 vrs,, south 21-1/2 east 71.3 VIS,
South 33-1/% east 283.3 vrs., South 58 east 175.7 vrs,,
South 52 east, 24%9.8 vrs, South 56-3/4 east 500 .k

vrs., South 51-1/2 east 92.9 vrs. South 40-3/% east
123.8 vrs., South 27-1/2 east 113,.8 vrs. to a point
for corner;

TAENCE South 2%-3/% east across the dredged channel of
the Colorado River, 252,0 vrs, to s point on the south |
danx of a natural channel of the Colorado River, said |
point being in the center line of a dam across the
sald natural channel;

THENCE along the lower bank of sald natural channel with
1ts meanders as f'ollows; South 32-1/% east 302.% o
South 7 westl67.0 vrs,, South 30 east %32,0 vrs.,
South 74-1/2 east 84%6,7 vers,, North 54-3/% east 416,2
vrs., North 25 east 750,2 vrs.., North 41-1/2 west
257.0 vrs., iorth 4 west, 172.8 vrs,, North 65-1/2
west 290.2 vrs., North 36-1/% west 217.8 vrs,, North
63-3/% west 505 L Vis., north 20-3/% east 340.6 VIS,
North, 44-3/% cast 322.6 vrs,, North 13-3/% east 518.4
vrs., North 4%5-1/% east 291.6 vrs., to a point on the
shore of Matagorda Say.,

THENCE along the shore of Matagorda Bay with its meanders |
as follows: South 38-3/%4 east 356.2 wra,, South 36-1/2
east 42,1 vrs,, South, 28 east 351.0 vrs., North
85-1/2 east 329.8 vVrs., South 33-3/% east 125.8 vrs.,
East 270.6 vrs,, South 45-1/2 east 365.0 vrs., South
20-1/2 east 603.4 vrs., South 2l west 576.7 vrs,, South
7-3/% west 568.8 vrs. South 60 west, 913.0 vrs, éouth
35-1/% west 671.8 vrs., South 35 west 1306,8 Nrs.. !
South 9-3/% west 609,1 vrs., South 36 west 705.5 vrs.
South 22-3/% west 356.0 vrs., South 68-3/4 west 1222.5
vrs, to a point on the west bank of the dredged channel
of Colorado River and continuing along the shore of
Matagorda Bay with its meanders as follows; North 74-
3/% west 327.6 vrs. Horth 27 west %12,6 vrs., North
5-3/% east 525.6 vrs,, North 5-1/2 west 69H.é i s
North 43-3/4 west 396.0 vrs,, North 29 west 2350.8 VIS,

- North 7-1/2 west %09,3 vrs,, to a point in the center )

line of what 1is known as the east channel of the old
Colorado River,

THENCE up the center of sald, east channel with its
meanders as follows: North 6-3/4% east, 129.1 LSy
North 48-1/4 west, 31,k vrs,, North 10-1/4 east 21k,2
vrs.,-North 17-1/% west 93,6 vrs,, North 37-1/% east
115.9 vrs., North 3-1/% east 125,3 vrs,, North 25 east
260.3 vrs,, North 13-3/% west 180.0 vrs,, North 51-
3/% west 129,6 vrs,, North 77-3/% west 121.7 vrs,, ’
South 75-1/2 west 99.0 vrs,, North 73-1/2 west 134.1
vrs., South 84-3/% west 70,2 vrs., North 73-1/% west
101.5 vrs., South 8%-3/% west 163.8 vrs., South 7e-1/2

5
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west 147.2 vrs,, North 82-1/% west 155.5 vrs.,
North 59-1/2 west 168,1 vrs., North 34-1/4% west - |
116.3 vrs., North 2-1/2 east 239,0 vrs., North
7-1/2 east 60%.8 vrs., North 10 east 203.8 vrs.,
North 32-3/4 east 227.5 vrs., North 10-1/2 east
106,2 vrs., to a point on the southeast bank of

tne old Colorado Hiver;

THENCE along the southeast bank of said old river with
its meanders as follows: North 31-1/2 east 73.4%
vrs,, North 37-1/2 east 154.8 vrs., North 42-1/%
east 107,6 vrs., North 49-3/4 east 59.1 vrs.,

North 55-1/4% east 504.7 vrs., South 86-1/% east
138.2 vrs., South 81 east 310.3 vrs,; North 66-1/2
east 203.% vrs., North 57-1/% ecast 7%.9 vrs,, to
the place of berinning, coutalning within the lore-
going described boundaries h,ﬁD&,LS acres of land,

more or less, T e
e

1t is further ORDERED, ADJUDGED AND DECREED by the Court1
tnat all Defendants and Intervenors, H. P, BAXTER, JR., BESSIE
| MAE BAXTER OWENS, DON OWENS, W. L. BAXTER, MRS. THELMA NINI,
W. O, BALTER, ADDIE-LEK STRUBING, ROBER! W, STEUSING, WALLACE ;
AEAEy BARRE DHOPHEGD & 20, Ty GRHARDUNG BETARSII PARKRE,
it MAT AORDA L LUMITANY y o hﬁnuﬁwaLhuHL iy il revoyeg
Lhadr aounbs Tneuread haroln syalusl Plalub e, TG SeaTn o
Lisdh5, for which let exocutlon {ssue,

To which judgment of tne Court the Flaintiff excepts and

gives notice of appeal to the Court of Civil &pﬁeals for the 1lith

- Judicial District of Texas, at Corpus Christi, Texas.

ENTERED THIS THE éth day of October, 1967,

\| APPROVED AS TO FORM AND SUBSTANCE:

ts.

o
I
h

3/_Seymour Lisberman f
EYMOUR L1EBZAMAN , L . :
ttorney for The Baxters [s/ John C, Patterson

i S D

it /s/ Vance Dunnam r

| Attorney for Geraldine L, Parker

Il BRACEWELL & PATTERSON

By _/s/ Bob Casev, Jr. ' s
il Attorneys for Parker Brothers & Co,, Inc.
and Matagorda Shell Company :

e ?.r.~1_.E.-—’1 3?5‘ ? ‘i!‘r
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August 29, 1967

Mr. Ben Harrison

Assistant Attorney General

Austin, Texas

- Re: State of Texas v. H. P. Baxter,
Jr. et al

Dear Mr. Harrison:

All of the Defendants in the above cause submit the follow-
ing offer of settlement of said cause, towit:

Defendants will release all claims to the oil, gas and
other minerals, in, on or under the property in controversy to
the State of Texas.

The Defendants will further release all surface to the
property in controversy with the exception .of the following which
the State of Texas will release unto the Defendants, towit:

Approximately one thousand (lOGO) acres of land
bounded on the west by the east line of the right-

of -way of State Highway No. 2031; the south by the
land claimed by the Culver estate, property marked

by a fence; and the north line beginning at the
intersection of St Mary's Bayou and State Highway -
No. 2031 and running aleong the south side of the bayou
until the bayou begins its northerly meandering and
continuing the north line of this property strailght
across in an easterly direction to the waters of
Matagorda Bay; and on the east by East Matagorda Eay.

It is understood that this settlement would be effected
by Jjudgment of the court.

For the purpose of this settlement the State does not make
-any claim to the property north of the intra-coastal canal known as
Baxter Island or the Stephen F. Austin survey.

Defendants Lo pay survey costs of land released to them.

The Defendants agree to pay the court costs.

Yours very truly

s -

. o ; 4-4{.!"*-(_1.’.-&-._. & M!‘_.
I74 M{j_‘? Lecviern  vANCE DUNNAM, “Attorney for
L1 & Geraldine Elizabeth Parker

SEYMOUR LIEBERMAN, Attorney for
H. P, Baxter, et al

FENTRESS BRACEWELL, Attorney for
Parker Bros. Inc.
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Trial Court
No. 19, th

AFFIRMED JULY 11, 1968
M0. 4714
IN THE
COURT OF CIVIL APPEALS
FOR THE
TENTH SUPREME JUDICIAL DISTRICT OF TEXAS
AT WACO
* 5 * ¥ F 2 4
THE STATE OF TEXAS, Appellant
VS,
H. P. BAXTER, JRos ET AL.s Appellees

2 % & # # 4+ B

Appeal from 23rd District Court
Matagorda County

# % % % ¥

QOPINTIOWNW
ﬂ--ﬁ-h’--

This is a trespass to try title action. We adopt
the State's statement of the case.

Stephen F. Austin, appellees® predecessor in title,
recelved from the Mexican Goverument a gravnt of land in
1830 including two labors, (approxzimately 355 acres) situ-
ated on the left margin of the (Colorado Eiver where 1t emp-
ties into Matagorda Bay. :

Appellees claim that.the original Stephen F. Austin
Survey comprising approximately 355 acres, now contains
L4505,.45 acres from accretion into Matagoréa Bay. The State
claims that this is not ‘true, .and filed this suit to re-
cover the land (located in Matagorda Bay., across ths IntT;v
coastal Waterway from the Stephen F. Austin Survey, cCompris-
ing 4000 acres, more or less) as being a part of the public
domaln never having been appropriated by grant or pateut.

The Statz contends "that the land in questloun is
not accretion to the original Stephen F. dustln Survey

-‘__-/H P

f
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through the operation of natural causesj but that the land

in conmtroversy' began as islands in Matagorde Bay, and much

or all of it is still islands; that these islands were formed
in Matagorda Bay by the work of man, and were not accretlon
from the original shore to the islands.™

The jury answered in effect: (1) the land in ques~
tion was created by accretion; (3) the accretion began at
the original line of the shore, and (4) extended the surface
of the land from the landward shore lines to its present
boundaries; (5) that the extension of the surface 1s all
above the line of mean higher-hilgh tide.

The State’s first point is That The verdict of the
jury is contrary to the overwhelming preponderance of the
sviﬂence;lw It is contended the evidence 18 factually and
legally inadequate to sustain the verdict.

we have carefully considered the contention, and
1t is overruled. The State introduced couvincing evidence
in the form of photographs, maps, experti opinion and lay
evidence that the land in question, or most of it, was cover-
ed by the waters of Matagorda Bay until 1920; that it contain-
ed only 1495 acres in 1926, but increased to an area of over
L4500 acres by 19363 that although 1T increased only two acres
per year from 1830 (the year of Austin's grant) to 1918, it
increased at the rate of 100 acres per year from 1918 to 19263
that the increase was the result of a filling or bujld~up of

flats from and between islands in the bay, and was from tThe

1

1. The controlling principles governing determination
of the ownership of the land in questlon are announced and
exhaustively treated in such cases as the following, and we
have purposely avolded extending this cpinion by repeating
them: State v. Balli, 144 Tex. 195, 190 5. . 2d =1, ceprt.
den.3 Lorino v. Crawford Packing CO., 142 Tex. 51, 175 S W.
24 4103 Giles v. Basore, 154 Tex. 366, 278 S. W. 2d 8303
Luttes v. State, 159 Tex. 500, 32k S. W, 2d 167; Humble 0il
& Refining Co. V. Sun 0il Co., 5 eir., 19C F. 2d 191, rehear-
ing den. 191 F. 2d 705. and sauthorities cited.

-h-z-l'lr



floor of Matagorda Ray ~- not from the shore; that the de-
posits which created the land resulted from the 19251929
removal from the Colorado River of a chain of "rafts" ex-
tending 15 or 20 miles composed of compacted logs, ENags,
debris and silt, which had previously choked the river; that
release of the accumulated material composing these rafts
caused the silt to be carried to the mouth of the river and
deposited in the bay over a relatively brief 1ntarvél, per-
haps as short as two years; and that dredging operations in
the bay created spoill banks creating a serles of lislands
which, with other existiung "islands", caughi® the material
discharged by the river flow. There was ample evidence
that the land involved was created vy the aid of artificlal
means during a brief time, and that it grew from the bay to
the shore.

Appellees® evidence was equally forceful that the
growth was gradual; that the land increased in area as a
delta from the original shore outward; that the material
in the raft itself had accumulated naturally over many years,
and was carried by natural forces downstream when releassd;
that sediment attached iteelf to the Austin Survey so slowe
1y that the process was imperceptlible; that the survey had,
increased to over 700 acres in 1918, without "islands®*; that
1400 acres had been added from the shore by accretion, b2
fore the chain of rafts had been ﬂEEﬁTﬂEEﬂ,.HS a regult of
the discharge of silt carried by the river ©o its mouth;
that over 780 acres had been added iu au eight-year period
before removal of the rafts, and the spggregate area had
increased to 1495 acres by 1926 while the raft was intact.
There was expert oplnlon testimony to the effect that the
increase im area was Very slow, gradusl sud imperceptible,
and that much of it occurred beneath the surfece before the

S



delta became observable above the water.

We are unable to conclude that the evidence was
not adequate to support the findings of the jury, and the
state’s contentions are overruled.

Refusal of a requested definition and eleven request-
ed speclal issues is complained of. The charge defined “ac-
cretion" as “the gradual and imperceptible depositing by
water of solid matter through the operation of patural
causesn“z‘ Appellant requested submission of a definition
of the term "natural causes", &8s meenlng "causes that are in-
dependent of and unassisted by, to any substantial degree,
man made acts.”

The court is not required, under Rule 277, Texas
Rules of Civil Procedure, to define terms of ordinary mesan-
ing; but only legal terms, Magaolia Petroleum Co. V. LOUE,
126 Tex. 195, 86 S. W. 2d 450, %55; Pritchett v. Highway In-
surance Underwriters, 158 Tex. 116, 309 S. W. 24 46, 49 .
wyatural” is not a legal term, but one of ordinmary meaning.
The requested definition would have only told the jury in ef-
fect, that "matural* causes cld not include causes which were
not matural, and would have undaly emphasized the State's evi-
dentlary position. It was not reversible error to refuse the
definition.

The refused 1ssues requesited would have inguired
(8-10) whether each portion of the delta began its formatlon
as a series of islands forme: by deposit of material arising
from the bay floor; (11) whelher at the time an aerial survey
was made in 1930, the delte consisted of islands and surrounding

water: (12) whether "man-made acts substantially contributed

2, The court apparsntly ntilized the definition of
waceretion" in Glles v. Basore, 158 Tex. 366G, 278 S. W. 24
830, 835.

LTS
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to the removel of the raft fiom the Colcrade Rlver into
matagorda Bsy"; (13--16) whethz2r removal of the wrafts, dredg-
ing, and building of a highway "5ub$tant1a113 contributed
to the builld-up" of the delta; and {17, 18) whether, without
any "made-wede acts” found to sontribukte, %he slze and *bhe
shape of the delta" would *"have heen greatly altered."

Requested issues B--10 and 12-1& would have simply
submitted the negative or opposite of trke lissues subﬁitted
by the court as to which the burden of rroof was lmposed on
appellees. The court was noit required to submit the request
ed lssues under bthe provisious of Bale 279. These were not
independent grounds of recovery; thes weee lun rebuttal of
defendants’ theory of defense. It was cot error to refuse
them. Wright v, Trader:s & Goneral Ias. (0., LIZ Tex. 172,
|23 5. W 24 314, 316,

Requested Tssue 11 is eviderntiary, and was cocrrectly
refused.

Appellant's other peiate haye bean cousidered fully

and arse overculed. AFFIEMED.

T AT

THAMA M, WILSOT
Assoslate Jusvice

o j..-
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NO. 19,049
THE STATE OF TEXAS X IN THE DISTRICT COURT OF
VS. X MATAGORDA COUNTY, TEXAS
H. P. BAXTER, JR., ET AL X 23RD JUDICIAL DISTRICT

DEFENDANTS' ABSTRACT OF TITLE

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COME H. P. BAXTER, JR., BESSIE MAE BAXTER OWENS, DON
OWENS, W. L. BAXTER, MRS, THELMA NINI, W. 8. BAXTER, ADDIE LEE
_.="JBING, ROBERT W. STEUBING and WALLACE NINI, Defendants in the
- ove numbered and entitled cause and in response to a demand for an abstract
in writing of the claim of title to the premises in question upon which these
Defendants rely, which demand was made by the Plaintiff, THE STATE OF TEXAS,
and file this their abstract in writing of said claim of title upon which they
rely:

(1) Grant from the Mexican Government to Stephen F. Austin,

dated May 31, 1828, recorded in Volume A, Page 143 of

the Spanish Records and recorded in Volume 112, Page 9
of the Deed Records of Matagorda County, Texas.

(2) Certified copies of instruments in the Estate of Stephen
F. Austin, Deceased, such instruments being found of
record in Volume 5, Page 21 of the Deed Records of
Matagorda County, Texas.

(3) Certified copies of instruments in the Estate of Emily M.
Perry, Deceased. Such instruments are recorded in
volume 5, Page 6 of the Deed Records of Matagorda
County, Texas.

(4) Deed from William J. Bryan to G, Baer and Thomas C.
Nye, dated June 19, 1877, filed in Volume Q, Page 220
of the Deed Records of Matagorda County, Texas and
acknowledged on June 19, 1877 before J. P. Bryan, a
Notary Public in and for Brazoria County, Texas.

.'F”A?_‘:_-'I."? P e 2
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(5) Deed from Thomas C. Nye and G. Baer to Robert John
Baxter and Henry Phillip Baxter dated July 15, 1878,
recorded in Volume "R", Page 18 of the Deed Records
of Matagorda County, Texas and acknowledged on July
15, 1878 by William C. Braman, a Notary Public of
Matagorda County.

s

(8) A Mineral Deed executed by H. P. Baxter and wife,
May Baxter, to H. E. Dugat and S, L. Duke, dated
May 14, 1929, filed in Volume 87, Page 504 of the
Deed Records of Matagorda County and acknowledged
on May 14, 1929 before F. H. Jones, a Notary Public
for Matagorda County, Texas.

/-

(7) Right-of-Way Deed executed by H. P. Baxter and wife,
May Baxter, and R. J. Baxter and wife, Addie Baxter,
to the United States of America, dated January 9, 1934,
and recorded in Volume 104, Page 413 of the Deed Records
of Matagorda County and acknowledged on January 9, 1934
before E. O. Taulbee, a Notary Public for Matagorda County,

Texas.

(8) A Mineral Deed executed by H. P. Baxter and wife, May
Baxter, to George R. Burke, dated April 16, 1937, and
recorded in Volume 77 , Page gOf# , of the Deed
Records of Matagorda County and acknowledged on April >
16, 1937 before W. W. Rugley, a Notary Public for
Matagorda County, Texas. :

(9) . A Mineral Deed executed by George R. Burke to Tulane
Gordon dated April 16, 1937, recorded in Volume 120,
Page 372 and acknowledged on April 16, 1937 before
E. O. Taulbee, a Notary Public for Matagorda County,

Texas.

r/

(10) Affidavit of Linden Barrett dated June 3, 1937, recorded
in Volume 120, Page 76 of the Deed Records of Matagorda
County and acknowledged before F. H. Jones, a Notary
Public for Matagorda County on June 3, 1937,

(11) Affidavit of P, C. Bundy dated April 26, 1937, recorded
in Volume 119, Page 65 of the Deed Records of Matagorda
County and acknowledged on April 26, 1937 before Talley
M. Metzger, a Notary Public for Matagorda County, Texas.

(12) Release executed by P. C. Bundy and B. Frank Wood 1o
J. C. Hawkins dated March 15, 1938, recorded in Volume
125, Page 205 of the Deed Records of Matagorda County
and acknowledged on March 15, 1938 before Jeanette Vick,

a Notary Public for Harris County, Texas.

(13) Application for Survey No. 54 made by L. F. Brothers to
John F. Rother, County Surveyor of Matagorda County,
filed on May 19, 1937 in Volume 2, Page 54 of the Surveyor's
Records in Matagorda County, Texas,

Cor bty SoFoo



(14)

(1s)

6)

(17)

a8

(19)

(20)

(21)

(22)

(23)

Application for Survey No. 60 by L. F. Brothers to
John F. Rother requesting a survey. Said application
being filed on May 19, 1937 in Volume 2, Page 60 of :
the Surveyor's Records in Matagorda County, Texas

Application for Survey No. 6l by L. F. Brothers to
John F. Rother, said application being filed on May

19, 1937 in Volume 2, Page 61 of the Surveyor's Records
of Matagorda County, Texas.

Field Notes of a survey made June 10, 18937 made by
H. A. Pierce, certified to by him on September 1, 1937

" and certified and approved by John F. Rother on September
"1, 1937 and recorded in Book &, Page 116 of the Surveyor's

Records.

Field Notes of a survey made by H. A. Pierce and certified
to by him on September 1, 1937 and also certified by John

F. Rother, Surveyor of Matagorda County, Texas, on
September 1, 1937 and recorded in his office in Book 8,
Page 117.

Field Notes of a survey made by H. A, Pierce on June
10, 1937 and certified to by the said H. A, Pierce on
September 1, 1937, and certified to by John F. Rother,

' Surveyor of Matagorda County, on September 1, 1937

and recorded in his records in Book 8, Page 122.

Affidavit of J. F.__'Williams, Affiant, dated June 20, 1936,
recorded in Volume 295, Page 124, of the Matagorda County
Deed Records, acknowledged on June 20, 1936 before
Margaret H. McConnell, a Notary Public for Matagorda

" County, Texas.

Affidavit of H. J. Wilkins, Affiant, dated June 9, 1936,

recorded in Volume 295,. Page 129, of the Deed Records

of Matagorda County, Texas, acknowledged before F. H.
Jones, a Notary Public for Matagorda County, Texas
on June 9, 1936. .

Affidavit of Lucretia Sterry, Affiant, dated June 20, 1936,
recorded in Volume 295, Page 133, of the Matagorda County
Deed Records and acknowledged on June 20, 1936 before
Margaret H. McConnell, a Notary Public for Matagorda
County, Texas. ;

Affidavit of Elijah Dunbar, Affiant, dated June 20, 1936,
recorded in Volume 295, Page 138, of the Matagorda County
Deed Records and acknowledged on June 20, 1936 beifore
Margaret H, McConnell, a Notary Public for Matagorda
County, Texas.

Affidavit of Henry P. Baxter, Affiant, dated June 20, 19386,
recorded in Volume 295, Page 143, of the Matagorda County
Deed Records and acknowledged on June 20, 1936 before
Margaret 0. McConnell, a Notary Public for Matagovda
County, Texas.

e 38§
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(24)

(25)

(26)

{é'ﬂ'

(28)

(29)

(30)

(31) .

(32)

O
(

Affidavit of W. E. McNabb, Affiant, dated June 8, 1936,
and recorded in Volume 295, Page 144 of the Matagorda
County Deed Records and acknowledged on June 8, 1936,

‘before Margaret H. McConnell, a Notary Public for
 Matagorda County, Texas.

Affidavit of John F. Rother and Pettus Watkins dated
June 23, 1936, and recorded in Volume 295, Page 149

. of the Matagorda County Deed Records and acknowledged

on June 23, 1936 before Margaret H. McConnell, a Notary
Public for Matagorda County, Texas. : :

Affidavit of J. F. Williams and W. E. Williams, Aiffiants,
dated June 8, 1936, recorded in Volume 295, Page 152,

of the Matagorda County Deed Records and acknowledged
on June 8, 1936, before Margaret H. McConnell, a Notary
Public for Matagorda County, Texas.

Affidavit of John F. Rother and Pettus Watkins, Affiants,
dated June 8, 1936, recorded in Volume 295, Page 157,

of the Matagorda County Deed Records and acknowledged
on June 8, 1936 before Margaret H. McConnell, a Notary °
Public for Matagorda County, Texas. -

Mineral Deed from Tulane Gordon to A. T. Schwennesen
dated October 19, 1937, recorded in Volume 128, Page 453
of the Matagorda County Deed Records and acknowledged on
October 19, 1937 before Deila Suit Street, a Notary Public
for Harris County, Texas.

Mineral Deed executed by A, T. Schwennesen to H. J.
Kister, William Reinhardt and Pacific Wire Products
Corp. dated January l, 1941, recorded in Volume 144,
Page 258 of the Matagorda County Deed Records and .
acknowledged on January 7, 1942 before Leila Suit
Street, a Notary Public for Harris County, Texas.

Boundary Agreement executed by &. W. McNabb, Jennie

L. McNabb, W. E. McNabb, Roy Traylor, Deila Layton,
and E. P. Layton. Also executed by H. P, Baxter, May
Baxter, R. J. Baxter and Addie Baxter. This Agreement
is dated August 30, 1944, recorded in Volume 156, Page

295 of the Matagorda County Deed Records and acknowledged
on August 30, 1944 before Darwin M, Williams, a Notary
Public for Matagorda County, Texas,

Copy of probate proceedings of the Estate of Henry Elmer
Dugat, Deceased, such instruments filed for record on
August 30, 1938 in Volume W', Page 435 of the Probate
Records of Matagorda County, Texas.

Ripht-of-Way Deed executed by Alpha Lee Dugat to the
United States of America dated September 7, 1938,
recorded in Volume 127, Page 305 of the Matagorda
County Deed Records and acknowledged on September
7, 1038 before W, W. Rugley, a Notary Public for.
Matagorda County, Texas,
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(33) Right-of-Way Deed executed by H. P. Baxter, joined
by his wife, May Baxter, R. J. Baxter, joined by his
wife, Addie Baxter, to the United States of Ame rica,
dated November 16, 1938, recorded in Volume 128,

Page 550 of the Matagorda County Deed Records and
.acknowledged on the 16th day of November, 1938, before
E. O. Taulbee, a Notary Public for Matagorda County,
Texas, ;

(34) Right-of-Way Deed executed by R. A. Welch and Tulane
Gordon to the United States of America dated January
20, 1939, recorded in Volume 128, Page 557, of the
Matagorda County Deed Records and acknowledged by
R. A. Welch on the 20th day of January, 1939 before
Ina Wade, a Notary Public for Harris County, Texas,
and acknowledged by Tulane Gordon on the 26th day of
January, 1939 before Roberta Brunch, a Notary Public
for Harris County, Texas. "

(35) * Right-of-Way Deed executed by Linden Barrett to the
United States of America dated January 28 1939,
recorded in Volume 128, Page 567, of the Matagorda
County Deed Records and acknowledged on January 28th,
1939, before E. O. Taulbee, a Notary Public for
Matagorda County, Texas.

(36) Right-of-Way Deed executed by A. T. Schwennesen to
the United States of America dated January 31, 1939,
recorded in Volume 128, Page 602, of the Matagorda
County Deed Records and acknowledged on January 31,
1939, before Leila Suit Street, a Notary Public for
Harris County, Texas.

(37) Right-of-Way Deed executed by S. L. Duke and wife,
_Annie Duke, to the United States of America dated
February 3, 1939, recorded in Volume 128, Page 619,
of the Matagorda County Deed Records and acknowledged
on February 3, 1938, before L. W. Pollard, a Notary
Public for Fort Bend County, Texas.

- (38) Right-of-Way Deed executed by H. P. Baxter and wife,

: May Baxter, and R. J. Baxter and wife, Addie Baxter,
to the County of Matagorda dated April 3, 1940, recorded
in Volume 2, Page 581, Record of Deeds to County Lands, k3
Matagorda County, Texas and acknowledged before D. M.
Williams by H. P. Baxter and wife, May Baxter, on April
3, 1940 and acknowledged before R. D. Williams by R. J.
Baxter and wife, Addie Baxter, on the 3rd day of May, 1940,
both parties being a Notary Public for Matagorda County,
Texas,

(39) Right-of-Way Deed executed by H. P. Baxter and wife,
May Baxter, R. J. Baxter and wife, Addie Baxter, to,
the United States of America, dated September 21, 1942,
recorded in Volume 146, Page 4984, of the Matagorda
County Deed Records and acknowledged on September 21,
1942 before James W. Gartrell, a Notary Public for
Matagorda County, Texas.
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(40)

Right-of-Way Deed executed by Alpha Lee Dugat to
the United States of America, dated September 21,

11942, recorded in Volume 146, Page 4904, of the

(41)

(42)

(43)

(44)

(45)

(46)

Matagorda County Deed Records and acknowledged
on September 21, 1942 before James W, Gartrell
a Notary Public for Matagorda County, Texas.

Right-of-Way Deed executed by H. J. Kister to

the County of Matagorda, dated September 21, 1942,
recorded in Volume 146, Page 492A of the Matagorda
County Deed Records and acknowledged on September
2l, 1942, before Evanda M. Ashton, a Notary Public
for Los Angeles County, California. -

Certified copy of probate proceedings of the Estates
of Hannie J. Kister and Blanche B. Kister, Deceased,
filed May 21, 1955 and recorded in Volume 274, Page
439 of the Matagorda County Deed Records.

Right-of-Way Deed executed by S, L. Duke to the
United States of America dated October 14, 1942,
recorded in Volume 146, Page 5024, Matagorda
County Deed Records and acknowledged on Qctober
14, 1942 before James W, Gartrell, a Notary Public
for Matagorda County, Texas,

Right-of-Way Deed executed by Linden Barrett dated
August 18, 1942, recorded in Volume 14 6, Page 371,

of the Matagorda County Deed Records and acknowledged
before James W. Gartrell, a Notary Public for Matagorda
County, Texas on August 18,1942, '

Right-of-Way Deed executed by A. T. Schwennesen, dated
September 10, 1942, recorded in Volume 146, Page 468,

of the Matagorda County Deed Records and acknowledged
on September 10, 1942, before Leila Suit Street, a Notary
Public for Harris County, Texas.

Riﬁht-a'f-Way Deed executed by Pacific Wire Products
Corporation to the County of Matagorda, dated September
14, 1942, recorded in Volume 146, Page 474A of the

 Matagorda County Deed Records and acknowledged on

(46)

September 14, 1942 before Juanita Mathews, a Notary
Public for Los Angeles County, California.

Right-of-Way Deed executed by William Reinhardt dated
September 15, 1942, recorded in Volume 146, Pake 478A
of the Matagorda County Deed Records and acknowledged

- on September 15, 1942, before Marjorie Stough, a Notary

(47)

Public for Los Angeles County, California.

Right-of-Way Deed executed by R. A. Welch and Tul ane
Gordon to the County of Matagorda dated September 17,
1942, recorded in Volume 146, Page 482A of the Matagorda
County Deed Recards and acknowledged on September 17,
1942 before Ina Wade, a Notary Public for Harris County,
Texas,
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{(48) Commissioner's Court Order of the Commissioner's
Court of Matagorda County, Texas dated September 14,
1942, recorded in Volume "0O", Page 459 of the Court
" Minutes of the Commissioner's Court of Matagorda

County, Texas.

(49) Probate proceedings of the Estate of H. P. Baxter,
'Sr., Deceased, recorded in Volume 1, Pages 608-
612, of the Matagorda County Probate Minutes.

" (50) . Deed from May Baxter to W. L. Baxter, Bessie Mae
Owen, and H. P. Baxter, Jr. dated September 7, 1948,
recorded in Volume 201, Page 475, of the Matagorda
County Deed Records and acknowledged on the Tth day

of September, 1949 before Dorothy D. McKelvy, a Notar:,r
Public for Matagorda County, Texas.

(51) A Warranty Deed from R. J. Baxter and wife, Addie,
‘ to Ingomar Baxter, W. S. Baxter, Thelma Baxter
Nini, Wallace Nini and Adalee Johnson dated June
2, 1952,recordedin Volume 234, Page 14l of the
Matagorda County Deed Records and acknowledged
on June 6, 1952, before Darwin M. Williams, a
Notary Public for Matagorda County, Texas.

(52) Quit-Claim Deed executed by Addie L. Baxter to Addie
Lee Johnson dated August 20, 1955, recorded in Volume
318, Page 469 of the Matagorda County Deed Records
and acknowledged on August 20, 1955 before Phyllis
+ Williams, a Notary Public for Matagorda County, Texas.

(53) Warranty Deed executed by Addie Lee Johnson joined by
her husband, Albert P. Johnson to Bessie Mae Owen,
dated August 20, 1955, recorded in Volume 318, Page
470 of the Matagorda County Deed Records and acknowledged
on August 20, 1955 before Dorothy D. McKelvy, a '\Iotax‘}r
Public for Matagorda County, Texas.

{(54) Quit-Claim Deed executed by Addie L. Baxter to Thelma
Nini dated May 13, 1958, recorded in Volume 318, Page
472 of the Matagorda County Deed Records and acknowledged
on May 14, 1958 before Phyllis Williams, a Notary Public
for Matagorda County, Texas. 2

(55) Warranty Deed executed by Thelma Nini joined by her
husband, T. A, Nini, Sr. to W. L. Baxier, H. P. Baxter,
Jr. and Bessie Mae Owen dated May 13, 1958, recorded in
Volume 318, Page 473 of the Matagorda County Deed Records
and acknowledged on May 14, 1958 before Phyllis Williams,
a Notary Public for Matagorda County, Texas.

(56) Release of Lien executed by T. A. Nini, Sr. and wife,
Thelma Nini, to W. L. Baxter, H. P. Baxier, Jr. and
Bessie Mae Owen dated January 11, 1960,recorded in
Volume ‘345, Page 528 of the Matagorda County Deed Rocords
and acknowledgod on January 11, 1960 before Betty L. Stampley,
a Notary Public for Matagorda County, Texas.

=1
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(57) Warranty Deed executed by W. S. Baxter and wife, Mamie
P. Baxter, and Addie Baxter to R. H. Parker dated April
16, 1958, recorded in Vélume 317, Page 591, of the
Matagorda County Deed Records and acknowledged by
W. S. Baxter and Addie Baxter on April 24, 1958 before
Phyllis Williams, a Notary Public for Matagorda County,
Texas, and acknowledged by Mamie P. Baxter on April
22, 1958 before Hazla Christine Bryant, a Notary Public
for Bexar County, Texas.

(58) Quit-Claim Deed from Addie L. Baxter to Wallace Nini
dated February 5, 1959, recorded in Volume 329, Page
574, .and acknowledged on February 6, 1959, before
R. D. Williams, a Notary Public for- Matagorda County,
Texas, -

(59) Warranty Deed from Wallace Nini to W. L. ‘Baxter, H. P.
Baxter, Jr. and Bessie Mae Owen, dated February 5, 1959,
recorded in Volume 329, Page 575 of the Matagorda County
Deed Records and acknowledged on February 6, 1959 before
R. D. Williams, a Notary Public for Matagorda County,
Texas.

(60) Quit-Claim Deed from Addie L. Baxter to Addie Lee Crane
dated May 18, 1959, recorded in Volume 333, Page 635 of
the Matagorda County Deed Records and acknowledged on
May 18, 1959 before K. B. Missony, a Notary Public for
Matagorda County, Texas.

(61)* Warranty Deed from Thomas J. Crane joined by his wife,
Addie Lee Crane, to'W. L. Baxter, H. P. Baxter, Jr.
and Bessie Mae Owen, dated May 18, 1959, recorded in
Volume 333, Page 637 of the Matagorda County Deed Records
and acknowledged on May 18, 1959 before Betty Lee Stampley,
a Notary Public for Matagorda County, Texas.

(62) A special Warranty Deed executed by Daniel R. Bullard,
Clarence M. Malone and Wilford T. Doherty and Jesse
Andrews to D. R. Bullard, W. T. Doherty, Robert Grosjean,
J. A. Wheeler, Michael V. Kelley, et al dated September 1,
1953, recorded in Volume 276, Page 121 of the Matagorda
County Deed Records and ackrowledged on June 15, 1955
by Daniel R. Bullard, Clarence M. Malone and Wilford T
T. Doherty before Lois Rogan, a Notary Public for Harris :
County, Texas, and acknowledged by Jesse Andrews before
Leila C, Barbano, a Notary Public for Harris County, Texas
on June 16, 1955, [

(63)  Assignment executed by A. T. Schwennesen and wife, Grace,
to Leila S. Street, Trustee, dated August 19, 1957, recorded
in Volume 314, Page 27 of the Matagorda County Deed Records
and acknowledged on December 11, 1957 before Dagmar
Tomlinson, a Notary Public for Los Angeles County, California.

"
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(64) Affidavit of Addie Baxter dated March 21, 1960, recorded
in Volume 349, Page 192 of the Matagorda County Deed
Records and acknowledged on March 21, 1960 before R. D.-

‘Williams, a Notary Public for Matagorda County, Texas,

(65) Affidavit of Addie Baxter, Affiant, dated March 21, 1960,
recorded in Volume 349, Page 195, of the Matagorda County
Deed Records and acknowledged on March 21, 1960 before
R. D. Williams, a Notary Public for Matagorda County,
Texas,

(66) Right-of-Way Easement from Bessie Mae Owen, Don S,
Owen, H. P. Baxter, Jr., Donna Baxter, W. L. Baxter,
Fannie Baxter, Mrs. Addie Baxter, Ingramar Baxter,

W. S. Baxter and R. H. Parker to the Matagorda County

Navigation District No. 2, dated October 27, 1960, recorded

in Volume 3, Page 471 of the Matagorda County Deed Records
~and acknowledged on the 27th and 28th days of October,

28th day of November and 2lst and 22nd day of November,

all AD. 1960 and all before Thomas P." Hale, a Notary Public

for Matagorda County, Texas.

(67) Assignment of Right-of-Way from Matagorda County
Navigation District No. 2 to the United States of America
dated January 11, 1961, recorded in Volume 364, Page 216
of the Matagorda County Deed Records and acknowledged
on January 11, 1961 before Jurldean Poe, a Notary Public
for Matagorda County, Texas.

(68) Instruments in thé ‘Estate of Cora Louise Ellis, Deceased,
filed November 3, 1961 in Cause No. 2403 of the Probate
Minutes of Matagorda County, Texas,

(69) Warranty Deed from W. S. Baxter to Parker Brothers
& Co., Inc. dated October 25, 1962, recorded in Volume
395, Page 324 of the Deed Records of Matagorda County
and acknowledged on the 26th day of November, 1962
before S. E. Richers, a Notary Public for Matagorda

County, Texas.

(70) A Warranty Deed from W, S. Baxter to Parker Brothers
& Co., Inc. dated November 20, 1962, recorded in Volume
395, Page 322 of the Deed Records of Matagorda County g
and acknowledged on November 26, 1962 before Essie ;
Richers, a Notary Public for Matagorda County, Texas.

(71) Warranty Deed from Ingomar Baxter to Parker Brothers
& Co., Inc. dated March 13, 1963, recorded in Volume
. 399, Page 626 of the Deed Records of Matagorda County,
Texas and acknowledged on March 14, 1963 before Eleanor
C. Moore, a Notary Public for Matagorda County, Texas.

' Caendin3o9e>



(72) Certified copy of Decree in the Estate of J. E. B. Austin,
Deceased, dated February 18, 1839, recorded in Volume C,
Page 476 of the Deed Records of Matagorda County, Texas.

(73) Partition Deed, dated September 1, 1846, between James
F. Perry and Emily Perry on the one part and William G.
Hill and Eliza M. Hill on the other part, recorded in
Volume 5, Page 14 of the Deed Records of Matagorda
County, Texas and acknowledged on May 5, 1847 before
A. P. Crittenden, a Notary Public in and for Matagorda

County, Texas.

(74) Deed, dated August 16, 1911, from R. J. Baxter to Addie
Baxter, recorded in Volume 30, Page 174 of the Deed
Records of Matagorda County, Texas, and acknowledged
before A. C. Burkhart, a Ndary Public in and for Matagorda

County, Texas.

These Defendants reserve the right to file further amendments to

this Abstract of Title as may be allowed by Order of the Court herein.

SEYMOUR LIEBERMAN
1515 Bank of the Southwest Building

Houston, Texas 77002
CA 4-2566

M. MICHAEL GORDON
San Jacinto Buiding
Houston, Texas 77002
CA 41815

By:

Mtorﬂeysﬁor Defendants
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The STATE of Texas, Appellant,
V.
H. P. BAXTER, Jr., et al.,, Appellees.
No. 4714,

Court of Civil Appeals of Texas.
Waco.
July 11, 1968

l'-ﬂl-

earing Denied Aung. 1, 1968,

ol H.LE.
AJ. ,&m,.- 7"“?

Trespass to try title action. The 23rd
District Court, Matagorda County, John C
Patterson, J., found for defendants and
state appealed. The Court of Civil Ap-
peals, Wilson, J., held that evidence sus-
tained trial court’s finding that increase
of original land grant from 355 acres to in
excess of 4,500 acres resulted from acere-
tion into bay and became part of original
grant,

Affirmed.

I. Navigahle Waters ¢=44(3)

Evidence sustained trial court’s find-
ing that increase of original land grant
from 335 acres to in excess of 4,500 acres
resulted from accretion into bay and be-
came part of original grant.

2. Trlal ¢=219

Court is not required to define terms
of ordinary meaning but only legal terms.
Rules of Civil Procedure, rule 277,

3. Trial =219 - 5.

Term *“natural” is not a legal term but
one of ordinary meaning and trial court
was not required to give instruction defin-
ing it. Rules of Civil Procedure, rule 277.

4. Trlal &=203(3)

Trial court was not required to give re-
quested instructions which submitted nega-
tive of issues submitted by court and which

did not represent independent grounds of

T THMese Rules of Civil Procedure, rule
279,

Crawford Martin, Atty. Gen. Austin,
Ben M. Harrison, Asst. Atty. Gen, for
appellant.

Seymour Lieberman, Houston, Vance
Dunnam, Waco, Bob Casey, Jr., Houston,
for appellees.

OPINION

WILSON, Justice.

This is a trespass to try title action.
We adopt the State's statement of the
case,

Stephen F. Austin, appellee’s predeces-
sor in title, received from the Mexican
Government a grant of land in 1830 in-
cluding two labors, (approximately 355
acres) situated on the left margin of the
Colorado River where it empties into Mata-
gorda Bay.

Appellees claim that the original Stephen
F. Austin Survey comprising approxi-
mately 355 acres, now contains 450545
acres from accretion into Matagorda Bay.
The State claims that this is not true, and
filed this suit to recover the land (located
in Matagorda Bay, across the Intracoastal
Waterway from the Stephen F. Austin
Survey, comprising 4000 acres, more or
less) as being a part of the public domain
never having been appropriated by grant
or patent.

The State contends “that the land in
question is not accretion to the original
Stephen F. Austin Survey through the op-
eration of natural causes; but that the
land in controversy began as islands in
Matagorda Bay, and much or all of it is
still islands; that these islands were
formed in Matagorda Bay by the work of
man, and were not accretion from the
original shore to the islands.”

The jury answered in effect: (1) the
land in question was created by accretion;
(3) the aceretion began at the original line

- of the shore, and {4}}‘¢ﬂ¢nded t

face of the land from the landw
lines to its present | boundarmr (5) that

i
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the extension of the surface is all above

the line of mean higher-high tide. “». -t

The State’s first point is that the verdict
of the jury is contrary to the overwhelm-
ing preponderance of the evidencel It
is contended the evidence is factually and
legally inadequate to sustain the verdict.

[1] We have carefully considered the
contention, and it is overruled. The State
introduced convincing evidence in the form
of photographs, maps, expert opinion and
lay evidence that the land in question, or
most of it, was covered by the waters of
Matagorda Bay until 1920; that it con-
tained only 1495 acres in 1926, but in-
creased to an area of over 4500 acres by
1936; that although it increased only two
acres per year from 1830 (the year of Aus-
tin's grant) to 1918, it increased at the
rate of 100 acres per year from 1918 to
1925: that the increase was the result of
a filling or build-up of flats from and be-
tween islands in the bay, and was from the
floor of Matagorda Bay—not from the
shore; that the deposits which created the
land resulted from the 1925-1929 removal
from the Colorade River of a chain of
“rafts” extending 15 or 20 miles composed
of compacted logs, snags, debris and silt,
which had previously choked the river;
that release of the accumulated material
composing these rafts caused the silt to be
carried to the mouth of the river and de-
posited in the bay over a relatively brief
interval, perhaps as short as two years;
and that dredging operations in the bay
created spoil banks creating a series of
islamds which, with other existing “islands”,
caught the material discharged by the
river flow. There was ample evidence

1. The controlling principles governing de-
tormination of the ownership of the
land in question are announced anmd ex-
hanstively treated in such cases as the
following, and we have purposely avoided
extending this opinion by repenating them:
State v. DBaolli, 144 Tex. 103, 100 S3V.2d
71, cert. den.; Lgrlfio v. Crawford Pack-
ing Co., 142 Tex. 51. 175 S.W.2d 410;
Giles v. Basore, 1564 Tex. 366, 278 5.W.

REPORTER, 24 SERIES

that the land invelved was created by the
aid of artificial means during a brief time,
and that it grew from the bay to the
shore.

Appellees’ evidence was equally forceful
that the growth was gradual; that the land
increased in area as a delta from the
original shore outward; that the material
in the raft itself had accumulated naturally
over many years, and was carried by nat-
ural forces downstream when released;
that sediment attached itself to the Austin
Survey so slowly'that the process was
imperceptible; that the survey had in-
creased to over 700 acres in 1918, without
“iglands”; that 1400 acres had been added
from the shore by accretion, before the
chain of rafts had been destroyed, as a re-
sult of the discharge of silt carried by the
river to its mouth; that over 780 acres
had been added in an eight-year period
before removal of the rafts and the aggre-
gate area had increased to 1495 acres by
1926 while the raft was intact. There was
expert opinion testimony to the effect that
the increase in area was very slow, gradual
and imperceptible, and that much of it oc-
curred beneath the surface before the delta
became observable above the water.

We are unable to conclude that the evi-
dence was not adeguate to support the
findings of the jury, and the State’s con-
tentions are overruled.

Refusal of a requested definition and
eleven requested special issues is com-
plained of. The charge defined “accre-
tion” as “the gradual and imperceptible
depositing by water of solid matter through
the operation of natural causes.”* Appel-
lant requested submission of a definition of
the term “natural causes”, as meaning

24 830: Luttes v. State, 159 Tex. 500,
294 2W.2d 167: Humble Oil & Refining
Co. v. 3un 0il Co., 5§ Cir., 190 F.2d 191,
rehearing den. 191 F.2d 705, and authori-
ties eited.

E‘f.' "The dourt anp
‘/ﬁﬂn = n Giles v, Diasbre
154 Tex. 366, 278 2W. 24 530, 830,

e 4 ST/
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“causes that are independent of and unas-
sisted by, to any substantial degree, man
made acts.”

[2,3] The court is not required, under
Rule 277, Texas Rules of Civil Procedure,
to define terms of ordinary meaning; but
only legal terms. Magnolia Petroleum Co.

v. Long, 126 Tex. 195, 86 S.W.2d 450, 455;

Pritchett v. Highway Insurance Under-
writers, 158 Tex. 116, 309 S.W.2d 46, 49.
“Natural” is not a legal term, but one of
ordinary meaning. The requested defini-
tion would have only told the jury in ef-
fect, that “natural” causes did not include
causes which were not natural, and would
have unduly emphasized the State’s evi-
dentiary position. It was not reversible
error to refuse the definition.

The refused issues requested would have
inquired (8-10) whether each portion of
the delta began its formation as a series
of islands formed by deposit of material
arising from the bay floor; (11) whether
at the time an aerial survey was made in
1930, the delta consisted of islands and
surrounding water; (12) whether “man-
made acts substantially contributed to the
removal of the raft from the Colorado
River into Matagorda Bay"; (13-16)
whether removal of the rafts, dredging,
and building of a highway “substantially
contributed to the build-up” of the delta;
and (17, 18) whether, without any “made-
made acts” found to contribute, the size
and “the shape of the delta” would “have
been greatly altered.” i

[4] Requested issues 810 and 12-18
would have simply submitted the negative
or opposite of the issues submitted by
the court as to which the burden of proof
was imposed on appellees. The court was
not required to submit the requested issues
under the provisions of Rule 279. These
were not independent grounds of recovery;
they were in rebuttal of defendants’ theory

of defen It was not error to refuse
them, Eﬁ.hr:{défs & General Ins.
Co.,, 132 Tex. 172, 123 5.W.2d 314, 316

Requested Issue 11 is evidentiary, and
was correctly refused.

Appellant’s other points have been con-
sidered fully and are overruled.

Affirmed.

Lilllan E. SMITH, Appellant,
V.
BROWN & ROOT, INC., et al.-Appellees.
No. 119,

Court of Clvil Appeals of Texas.
Houston (14th Dist.).
June §, 1968,

Rehearing Denied July 3, 1968,

Plaintiff brought Bill of Review seek-
ing review of dismissal of her personal in-
jury lawsuit for want of prosecution. The
District Court of Harris County, John L.
Compton, J., entered summary judgment in
favor of defendants, and plaintiff appealed.
The Court of Civil Appeals, Sam D. John-
son, J., held that plaintiff was not entitled
to have the final judgment of dismissal set
aside, where she made no allegation that
she was prevented from presenting her
cause of action by fraud, accident or
wrongful act of either of the defendahts,
and where, on the other hand, she simply
pleaded that her suit was dismissed due to
the mistake, oversight or human inadvert-
ence of herself and her attorneys.

Affirmed.

I. Judgment €=335(3)

Before litipant can successfully set

aside- final judgment by bill of Féview, he™ -

must allege and prove, within time allowet;™
a meritorions defense to cause of action al-

CETLe -_fa-q o/
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. Ben Herrisen
- Assistant Attorney General
 Austin, Texas . . .

§

Do e R R

I e 3 3

Dear Wr. Harrisen: ¢

iqifﬁfrér of settlement of said cause, towit: | Ry

1 'Defendants will release all claims to the oil, gas and
other minerals, in, on or under the property in controversy to

. ‘the State of Texas. S e SR R -

S " 'The Defendants will further release all surface to the
‘ Lﬁ:;?ﬂl?tr in controversy with the exception of the following which

e State of Texas will release unto the Defendants, Towiti:
. . .Approximately one. thousand (1000) acres of land

" pounded on the west by the east line of the right-

_of-way of State Highway No. 2031; the south by the

' land claimed by tha Culver estate, property marked
. by a fence; and the north line beginning at the

intersection of St Mary's Bayou and “tate Highway -

p " Hos 2031 and running along the south side of the bayou
: ‘‘until the bayou begins its northerly meendering and
Sifo i continuing the north line of this property straight
sk .o seross in an easterly direction to the waters of
1R .~ ! Mategorda Bay; and on the east by East Matagorda Bay.

4 It is understood that this settlement would be effected
.. by Judgment of the court.

. Por the purpose of this settlement the State does not make
[ ... eny claim to the property norih of the intra-coastal canal knoun as
o . " Bexter Island or the Stephen F. Austin survey.
Defendants to pay survey costs of land released to them.
The Defendants agree to pay the court costs.
Yours very truly
D ey e ) VANCE DUNNAM, Attorney for
4§¢L9“‘ T SR e Geraldine Elizabeth Parker

G o S g it SEYMOUR LIEBERMAN, Attorney for
U, j / H. P, Baxter, et al

fﬁ PENTRESS BRACEWELL, Attorney for
Parker Bros. Inc.

‘Res State of Ttﬁs'.v;;#_;j?.ﬂmg. -_ .

PEA L

T

All of ‘the Defendants in hﬁi'-hﬁvu.&lulcmlﬁhﬁ!ﬁ.thl:rﬁilnu¥vf'f Fe s



L4 ﬂ'.a&...,‘.__u g
T

u‘qﬂ;—_:‘.ff AL : J? -

o

= rLoc W
N




350545 Ac

i
il
J...

5
-

BAXTER ISLAND AND ACCRETIONS
LOWER COLORADO RIVER

£gerx r "':',, :? i MATAGORDA COUNTY, TEXAS
SCALE ‘|- 20007 OR 00=PmS.  MAY 1936
720

v Bosi of Mfies Mg

a3 y: i soa
J._"'_;.h F rethew
faenly Sprpage= of AMgigsproa
Canrfy Teosr




i
|
]
i
i
|
b

.-...1_

¥ he

.E?? J.fl:‘ lf fu

L I'r'




L BAXTE L [s180D. Travemse as shown in.ludsment No. /9, 049

Commencing at

True
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5 28 45
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302.400
997.200
128.200
396.000
49.700
71.300
283.300
175.700
249.800
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92.900
123.800
113.800
252.000
302.400
167.000
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365.000
603.400
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BAXTEE €& ]5. Traverse as S/levn (21 Judgment Ne.[9,049 (Matagerda L. Sk.Fikkds)

61 thence N 13 45 O W 180.000 wvaras
62 thence N 51 45 O W 129.600 wvaras
63 thence N 77 45 O W 121.700 wvaras
64 thence & 75 30 0O W 99.000 wvaras
65 thence N 73 30 0 W 136.100 wvaras
66 thence S 84 45 0 W 70.200 wvaras
67 thence N 73 15 0 W 101.500 waras
68 thence S 84 45 0 W 163.800 wvaras
69 thence § 72 30 0 W 147.200 wvaras
70 thence N 82 15 0 W 155.500 wvaras
71 thence N 59 30 0 W 168.100 wvaras
72 thence N 34 15 0 W 116.300 wvaras
73 thence N 2 30 0 E 239.000 waras
74 thence N 7 30 0 E 604.800 varas
7% thence N 10 0 0 E 203.800 varas
76 thence N 32 45 0 E 227.500 wvaras
77 thence N 10 30 0 E 106.200 wvaras
78 thence N 31 30 0 E 73.400 wvaras
79 thence N 37 30 0 E 154.800 varas
80 thence N 42 15 0 E 107.600 wvaras
81 thence N 49 45 0 E 55.100 wvaras
82 thence N 55 15 0 E 504.700 varas
83 thence S 86 15 0 E 138.200 wvaras
84 thence S 81 0 0 E 310.300 waras
85 thence N 66 30 0 E 203.400 waras
86 thence N 57 15 0 E 74.900 wvaras

True Point of Beginning

Precision Ratio: 1 part in 271
Length to Close = 111.972 wvaras Perimeter Length = 30260.900 varas
Bearing of Closing Line = N 51 49 2.3 W

Enclosed Area = 192612489.7 sq. feet or 4421.7743 acres

Coedn 30726
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548 Tex. 430 SOUTH WESTERN
the extension of the surface is all above
the line of mean higher-high tide. *».

The State's first point is that the verdict
of the jury is contrary to the overwhelm-
ing preponderance of the evidencel It
is contended the evidence is factually and
legally inadequate to sustain the werdict.

[1] We have carefully considered the
contention, and it is overruled. The State
introduced convincing evidence in the form
of photographs, maps, expert opinion and
lay evidence that the land in question, or
most of it, was covered by the waters of
Matagorda Bay until 1920; that it con-
tained only 1495 acres in 1926, but in-
creased to an area of over 4500 acres by
1936; that although it increased only two
acres per year from 1830 (the year of Aus-
tin's grant) to 1918, it increased at the
rate of 100 acres per year from 1918 to
1926; that the increase was the result of
a filling or build-up of flats from and be-
tween islands in the bay, and was from the
floor of Matagorda Bay—not from the
shore; that the deposits which created the
land resulted from the 1925-1929 removal
from the Colorado River of a chain of
“rafts" extending 15 or 20 miles composed
of compacted logs, snags, debris and silt,
which had previously choked the river;
that release of the accumulated material
composing these rafts caused the silt to be
carried to the mouth of the river and de-
posited in the bay over a relatively brief
interval, perhaps as short as two years;
and that dredging operations in the bay
created spoil banks creating a series of
islands which, with other existing “islands",
caught the material discharged by the
river flow. There was ample evidence

I. The controlling principles governing de-
termination of the ownership of the
land in question are announced and ex-
haustively treated in such cases as the
following, and we have purposely avoided
extending this opinion by repeating them:
State v. Balli, 144 Tex. 105, 100 S5.\.24
71, cert. den.; Lorino v. Crawford Pack-
ing Co., 142 Tex. 51, 175 S.W.2d 410;
Giles v. Basore, 164 Tex. 300, 278 8.W.

REPORTER, 24 SERIES

that the land involved was created by the
aid of artificial means during a brief time,
and that it grew from the bay to the
shore,

Appellees’ evidence was equally forceful
that the growth was gradual; that the land
increased in area as a delta from the
original shore outward; that the material
in the raft itself had accumulated naturally
over many years, and was carried by nat-
ural forces downstream when released;
that sediment attached itself to the Austin
Survey so slowly “that the process was
imperceptible; that the survey had in-
creased to over 700 acres in 1918, without
“islands"; that 1400 acres had been added
from the shore by accretion, before the
chain of rafts had been destroyed, as a re-
sult of the discharge of silt carried by the
river to its mouth; that over 780 acres
had been added in an eight-year period
before removal of the rafts and the aggre-
gate area had increased to 1495 acres by
1926 while the raft was intact. There was
expert opinion testimony to the effect that
the increase in area was very slow, gradual
and imperceptible, and that much of it oc-
curred beneath the surface before the delta
became observable above the water.

We are unable to conclude that the evi-
dence was not adequate to support the
findings of the jury, and the State's con-
tentions are overruled.

Refusal of a requested definition and
eleven requested special issues is com-
plained of. The charge defined “accre-
tion” as “the gradual and imperceptible
depositing by water of solid matter through
the operation of natural causes.”? Appel-
lant requested submission of a definition of
the term “natural causes”, as meaning

2d 830; Luttes v. State, 150 Tex. 500,
324 BW.2d 167; Humble Oil & Refining
Co. v. Bun Oil Co., 5 Cir.. 100 F.2d 1M,

rehearing den. 191 F.2d 705, and authori-
ties cited.

2. The court apparently utilized the defini-

tion of “accretion™ in Giles v. DBasore,
154 Tex. 300, 275 S.W.24 530, 5356.

.--/_,b,ﬂ"b,i A ??‘?
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ury THE STATE OF TEXAS 78 - IN THE DISTRICT COURT OF:
et ; T e :
R i el e g MATAGORDA COUNTY, TEXAS ,
H.P. BAXTER, JR,, ET AL o | 23RD JUDICIAL DISTRICT

JUDGMENT |
On the §th day cf'Séptember,,lQG?, in its regulaf order
on the docket came on to be ﬁglé_;he above entitled &nd numbered
cause herein, THE STATE \S%is P

JH

OF TEXASSW&S ‘Plaintiff and H. P, BAXTER,
+» BESSIE"MAE BAXTER ‘OWENS, DON OWENS, W. L. BAXTER, MRS.
THELMA NINI, w:@§._an:En,"iﬁnzﬂéggﬁigggusznn, ROBERT W, STEUBING,

Pt o T

‘and WALLACE ‘NINI;*also PARKER BROTHERS & CO
ana,rnteruqans GERALDINE ELIZABETH PARKER
COHP ANY

sy INC. were Defendants
and MATAGORDA SHELL

s and cagg the pgrtiesiin person and Ey'their respective

attorneys, and #ﬁnounced réady fﬁr tri&l; and came a jury, all
being residents and citizens of Matagorda County, Texas, of twelve
(12) good and lﬁﬂful_men and'ﬁamaﬂa who, being duly eppaneled and
sworn, nne'Juranwps-qismisseé.bég;u§;7af hardship and all parties
agreed the e&sq_éould'be,tried byteiéven.(llg jurors,

and having
heard the pleﬁﬁings,

the evidence, and arguments of counsel for
all sides Ln response to the following special issues, the

definitions, explanations, and instructions submitted to them by

made the following
respective findings on the 15thgdayibf September, 196?.*1

the Court on the 1hthtday of_Septe?ber,1196?,
i ¥.oa L); g S - | TR L

= =

e

By the term "accrefion" as used herein is meant
the gradual and imperceptible depositing by water of
solid matter through the operation of natural causes,

In this connection you are further instructed
that a depositing by water of solid matter is "imper-
ceptible" if it is so gradual that No one person can
perceive how much is-added at any moment,

g e S iy - s ey,

L™

SPECIAL ISSUE NO, 1.

Do you find from a breponderance of the evidence
that the land in controversy was created by accretion?

Y

Matrgorda &o . St £, ds

couilin Der 9%
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Answer: - "W¢ do,." . : L L R 1) iy

e IRt e DR b oG :

: If you have answerﬁﬁfﬁpqcial Issue No,.1 "we do not," and
‘only in that event ansggr Special Issue No, 2. :

'y L' M

'SPECIAL ISSUE NO, 2.

LY

, Do you find from a preponderance of the evidence
that the lend in controversy was created substantially
by ASCTONIOTI: : e -

-

& r

e O AT b D

Gradkiig L T . S Y

If you have Answered, Special Issue No, 1 or No, 2 "We do,"
dnd only in that event, then ‘answer:
 SPEGIAL ISSUE ‘No, §75F<THr iz
YA N ckdte st o GElieisn  cpiMers ' _
~ Do 'you find'frndﬁi propond;}ance of the evidence
that suld aceretion -Af- you have. found same, began :
at the original landward line of the shore of the Austin
and Wightman SUIveya?®s, oo isRsls | A o ;
i g The e !

v g1 R

~ . Answer: _i"ﬁ'ﬂ &p.:'.': MHEIMA L
: 1f you have answered Special Issue No, 3 "we do," "and only
in that event, then answer: ; . -

" SPECIAL ISSUR NO_ N ~ = " -

i
' Do you find from a preponderance of the evidence
that-said,aecretion, if you have found same, extended
the surface of the Austin and Wightman surveys from -
Ttheir:landward shore lines to:the present boundaries of
the land in controversy? - ; :
; ¥ s b e v @ 11 b
AHSWErz ‘"HE _dQ.“ e | .f?;l:.b':_"_, .‘._:_- vy "'_
- St I T .-"'.'.-'-;'-'r';':‘f'.""' :
If you have answered Special Issue No, % "we do," and only
in that event, then answer: .0 Co

SPECIAL ISSUE No,'5 * 3% 17

x [ LY
TIPS -dNY wli,

Do you find from a preponderance of the evidence
that said extension of the surface of said Austin and
Wightman surveys, if you have found same, is all above
the line of mean higher high tide?

F.-_-___-—_____ O

answer: '"We do."

 If you have answered Special Issue No, 5 "We do not," and
only in that event, answer: . : o

SPECIAL ISSUE NO, 6

-

What part, if any, of said extension, if you have ' il
found same, do you £1nd from a preponderance of the
evidence 1s above the line of mean higher high tide?
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Plaintiff, THE STATE OF TEIAS teke nething by its suit against
eeENS W. L. BAXTER, ‘MRS, THELHA NINI, W. S. BAXTER, ADDIE LEE

& CO0., INC., and Interveners, GEHALDIHE ELIZABETH PARKER and

ing described lend situated 1n Hatagerde County, Texas, set out

in the attached map herete ane deeerihed as, rellewe, to-wit:

- xS
Answer by drewingwtﬁfrﬁdundary *1ines of said part, if any,
according to scale on“the 'staled plat;of the land in eenzreverey

wnich is marked Exhibit Afhﬂepted herein ‘and attached to the
Court's charge,: s NUa «} 5?
f'\lu

.:..
Which findings: weré*reee}eeéfe Ceurt and were filed and
[ i I'A
entered in the’ Ceurt in the minutee of such Court, and the Court
tnereupen being ef the epi ien ~and finds thet Plaintiff should

. A1
take nething egainstlthe Derendante and Intervenere and that all

defendente and’ 1nterveners ge henee witheut day and that title to
the following deeerihed preperty ie net in the State of Texas,

it is aeeordingly GRDERED ADJUDGED AND DECREED that
the Defendants, Hy Py EAXTER JH., BESSIL MAE BAXTER GHEYS DON

UEIHG RDBERT W, STEUBING WALLACE NIHI, and PARKER BROTHERS

MATAGORDA SHELL CDMPANY te the present boundaries of the follow-

]

Hiver Canal in Matagorda

i FKatagorda County,- Texas
the 23rd day of May, 1936

BEGINNING

Tewnsite 302.% vrs.,

THENCE Seuth 49 east along the southwest
St., Mary's Bayou;

e ——

All that certain 1end 1ecated in Hategerda Bay, Hetegerda
County, Texas; across'the intra-coastal Waterway canal ——
from the town of Matagorda, being a portion of the .
Colorado River Delta lying along the dredged Colorado —

ay and eemprieing #,GOD 00-
} acres of land, more opr: less, out of a 4,505.45 acre

survey made by John F, Rother, County Surveyor of
represented by a plat dated

y ¢opy of which is attached
hereto and made a part thereof, and said

deserihed by metes and bounds as follows:
v
at a point on the south bank of the o0ld channel of the Colorado
\ River, said point is the weet corner of the townsite of Matagorda;

THENCE South 28-3!% east along the southwest line of said

- Townsite 997.2 vrs, to a point on the west bank of

4,505.45 eere;\_
o i

line of said

umﬁ;hﬁJaeﬂ?
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of of St, Mary's

South 52 east
VT‘Sié

123.8 vrs,, SoutK
fnr_earnnr;- o L

e

xﬂEﬂcE*Séuthféhv3foéast
said;pgtural.channel;

. South -9 westl67:0-vrs,
South 74-1/2 east

53- west
: nggﬁ? hﬁ-j

vrs., North 45-1/4

as follows:

85-1/2 east 329.8

20-1/2 east 603.4
7=-3/% west 568.8 vrs,

5-1/% ‘west 671, vrs,

South 9-3/% west 609,1
South 22-3/% west 356,

' Vrs, to a point on

vrs,

6 vrs, No
,. 1. VI‘S.,

North 43-3/k west 396,
- North 7-1/2 west 409,3

Colorado River,

THENCE up the center of s
. Meanders as follows:

North 48-1/4 west,

e e

west 129,46 vrs,,
South 75-1/2 west 99.0
yrs., South 84%-3/4 wes

-
e ——

e Y
THENGE.in-a,SouthEas\gifg
.Bayou and the New Channel of the
Colorado River with their“meanders as follows:
2 west 128.2 vrc,ySolith:9-1;
30-1/2 east. 49:7 Wrs# - so e
South’33-1/% east>233,3*vrs,, South 58 east 175.7 vrs,,

249,
South 5i-]/ east 92,9 vrs,
??IIE-east 113.8 vrs. to a point
the Colorado River, 252.0 vrs, to & point on the south

bank of a natural channel of the Colorado River, saig
point’ being in ‘the: center line of & dam across the

THENCE along the lower bank of said natural channel with
its meanders as follows;

cast 84647 vrs,, North S4-3/,
vrs,, ‘North 25 east 750.2 yrs,, North 41-1/2 west
257.0 vrs., Worth Mvest 1172.8

west '290,2 vrs,, North 35
05.%-vrs,; north 20-3/% east 340.6 VIS, ,

_east 322.6 vrs,, North 13-3/4 east 518.4
.east 291.6
shore of Matagorda Bay, .

.+~ THENCE along the shore of Hatagorda'ﬂay with its meanders
' South 38-3/4
o, east Wh2.1 yrs,, South, 28

vrs., South 33-3/%
East 278.6 vrs., South 45-1/2 east 365.0 vrs,., South

' meanders as follows; North 74-

¢  : line of-.what is known as the east channel of the old

31.4 vrs,, North 10-1/% east 214,2

Vrs.,-North 17-1/% vest 93¢ vrs., North 37-1/% east
15.9 vrs,, North 3-1/% east 1zg.i

260.3 vrs,, North 13-3/% west 180

North 77-3/% west 121,7 vrs,

Ol.5 vrs., South 8%-3/% west 163.8 vrs,,
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digéitién along the west bank

South
east 396.0 vrs, South
h 21-1/2 east 71,3 o

rs. South 56-3/ east 500,4%
South 40-3/% east

aﬁfﬁés the dredged channel of

e # [
3 g %

South 32-1/% east 302,% vrs,
South 30 east 432,07vrs,,

east 416,2

; vrs., North 65-1/2
-1/% west ai?.a vrs,, North

Vrs., to a point on the

o

- east 358,2 vrs., South 36-1/2
east 351,0 vrs. North
east 525.8 vrs,,

South 24 west 576.7 vrs., South
éouth'éu wes%, 913.0 vrs, éouth
» South 35 west 1306.8 vrs,,
vrs.,, South 36 west 705.6 vrs,
O vrs,, South™68-3/4 west 1222,
‘wast bank of the dredged channel
continuing along the shore of

rth 27 west 412,6 vrs,, Nortnh
North 5-1/2 vest 69k, 8 Vrs,,

0 vrs,, North 29 west 2350.8 vrs,,
vVrs., to a point in the center

ald, east channel with its
North 6-3/4 east, 159,1 vrs,,

vrs., North 25 east
.0 vrs., North 51-

vrs,, North 73-1/2 west 135.1
t 70,2 vrs., Nortn 73-1/% west
South 72-1/2
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west 147,2 vrs.), -North 82-1/% west 155.5 vrs.,

£s/_Seymour L

© . North 59-1/2 west;/168,1 vrs,, .North 34-1/4% west . 1
.-116.3 vrs., North2-1/2 east:239,0 vrs., North |

- 7-1/2 east 60438 vrs?{, North 10 east 203.8 Vrs.,
North 32-3/% éast,227,5 yfs., North 10-1/2 east

. 106,2 vrs, to;a’guinp on the southeast bank of
‘the o0ld Colorado iver;

THENCE along the southeast bank of, said old river with
its meanders as.follows: North 31-1/2 east 73.4
vrs., North 37-1/2 east 154,8 vrs., North 42-1/%

<1east-107.6 vrs., North 49-3/4 east 55.1 vrs.,
‘North 55-1/4 east 504.7 vrs., .South 86-1/% east -
'138,2 vrs., South 81 east 310,3 vrs.; North 66-1/2
- eact 2034 vrs,, North 57-1/%+ east 7%.9 vrs., to
_the place of beginning,.containing within the: fore-

&
-

going described:boundaries %;505.45 acres of land,
.~ MOre,or less, ;%?,“5'{1'_
L 1

It:is fﬁrther&ﬂﬁnﬂhﬁb;éibﬂﬁ

"
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ur GED' AND DECREED by the Court -
that all-neqéﬁg;nggfanq;irxgyyéﬁg?éﬁj;f‘P. BAXTER, JR., BESSIE .
MAE BAXTER OMENS, DON OWENS$-W.'L\BAXTER, MRS. THELMA NINI,
W. . BAXTER, ADDIE-LEE. STHUBING, ROBER W. STEUBING, WALLACE °
WEA Ty FARRRIC I 3 uﬁf;'lnd;| ﬂmﬁﬁtnlnm ELTAARISE PAERI,
wipd MATAGORDA L GUHPAHTJ uu:hnnuﬂ’Lthuuh dny wid pevoyng

Chadr aonbs Tnourrad haveln sgabosb Plalnbire, T Erars op
TdhS, rar_which leut exuuubiuﬁ'iuuua. _

_To which judgﬁent of the Court tﬁe;?laintifr excepts and
gives notice of.appeal'to_ihé Cnﬁrtlof_ciiil Apﬁeals'for the 13th
Judicial District of Texas,'afﬂédfpus_Christi, Texas.

ENTERED THIS THE 6th day of October, 1967
APPROVED AS T0 FORM AND SUBSTANGE: -~

rman

ir_Liebe
SEYMOUR LIEBZRMAN o St g { : ;
Attorney for The Baxters : - '/s/ John C, Patterson ]
- | - JUDGE
/s{ Vance Dunpam ___
Attorney for Geraldine E, Parker

BRACEWELL & PATTERSON

By _/s/ Bob Casey, Jr, G e .
attorneys for Parker Brothers & Co,, Inc,
and Matagorda Shell Company : : §
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A usust 29, 1967
Mr. Ben Harriam A Sl
Assistant Attorney Genera.l
Austin - Texaa .
exas v. H. P. Baxter,
Dear Mr. Har;'ison %;_‘; ¥, £
All'»taaf theiDefendants AN tt Ycause su‘bmit the follow-
Loiges - :Lns offer  of aett ement, of'is L ow: h
5;-".-‘.!-";: \:4.:..‘.:"_‘-"‘5 ] i-..t - e P Predl -
.%: e ' Def ha oil, gas and

cnntrmraray to

T

R =
_i""_._l-_- i

% :é .otherjhinern g7
3}?& = 7 the, Stéte of
iy P .

v

"i% s
1‘1 surface to-the
wthe following which

\DEf'end n"ca, towit:’

% ﬁ' . €5 /of land g
; 3_-}_; iy e'of "the right-
e, % of -way of ‘State Highu e south by the

. :L'ﬁh a‘g‘ﬁprnpurty ‘marked

ShESEt« . land ¢laimed by ‘the C
oA | at the

by a"fence; and the north'l

" intersection of St Mary's IB-!e “a.nd State Highway

. No. 2031-and’ running alongithi ¥onth -side’ of the bayou
untilithe bayou begins" Its’northerly meandering and

. continuing the north: line :of§ his ‘property straight
across in an eastarlar direct gtofthe waters of

2 , Hatagorda Ba:r, and on tha:ti st Matagorda Bay.

s e that tRTS 000 & moulﬂ be effected
o gt .-P-"ff__a“‘-"‘:?“'-’-"" 7 e o -' O SO
Hipite e’ CYEPOrS | 3 "é'a of :.thig jset! the State does not make
e ,é; . #-any claim toit by nortHEor 6 a=¢§_a‘at_a1 canal known as
Adirig ,},. Baxter ‘Island or the | AU Vey., -

e *F, oe De'fendantL vey ; _d relaa.sad to them.

#rjljaL?Tﬂ*4&— e oy (677 Y S
M»_ ‘“’."AHGE D ﬁ&ttumer for

- _H R {}eraldine Elizabeth Parker
*", 'é""‘“ ; ; E Eie  SEYMOUR LIEBERMAN, Attorney for

H., P. Baxter, et al

"7 ' FENTRESS BRACEWELL, Attorney for
© + .« Parker Bros. Inc.
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Trial Court
No. 191{”&9

AFFIRMED JULY 11, 1968
Mo. 4714
IN THE
COURT OF CIVIL APPEALS
FOR THE
TENTH SUPREME JUDICIAL DISTRICT OF TEXAS
AT WACO
® ¥ % 0 3 %
THE STATE OF TEXAS, Appellant
VSe
H. P. BAXTER, JR., ET AL., Appellees

8 & % 4 #+ &

Appeal from 23rd District court
Matagorda County

L
OPINION
ﬂ‘-él-ﬂ-r

This is a trespass to try title action. We adopt
the State's statement of the case.

Stephen F. Austin, appellees® predecessor in title,
received from the Mexlcan Goverument a gravnt of land in
1830 including two labors, (approximately 355 acres) situ.
ated on the left margin of the Colorado River where it emp-
ties into Matagorda Bay.

Appellees claim that.the original Stephen F. Austin
Survey comprising approximately 355 acres, now contains
4505.45 acres from accretion into Matagorda Buy. The State
claims that this is not -true, .and filed this sult to re-
cover the land (located in Matagorda RBay, across the Intra-
coastal Waterway from the Stephen F. aAustin Survey, compirls-
ing 4000 acres, more or less) as being a part of the public
domaln never having been appropriated by grant or patent.

The Stats contends "that the land in question is
not accretion to the original Stephen F. Austin SurVGy

Matagorda Co- Sketech file No- 45
¥ Couriliy 76802
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through the operation of natural causes; but that the land
in controversy began as islands in Matagorda Bay, and much
or all of 1t is still islands; that these islands were formed
in Matagorda Bay by the work of man, and were not accretion
from the origlnal shore to the islands,.™

The Jury answered in effect: (1) the land in ques-
tion was created by accretion; (3) the accretion began at
the original line of the shore, and (&) extended the surface
of the land from the landward shore lines to 1lts present
boundaries; (5) that the extension of the surface 1s all
above the lline of mean higher-high tide,

The State®'s first point is that the verdict of the
Jury 1s contrary to the overwhelmling preponderance of the
evidence.1° It ls contended the evidence 1s Tactually and
legally inadequate to sustain the verdict.

We have carefully considered the contention, and
it is overruled. The State introduced convincing evidence
in the form of photographs, maps, expert opinlon and lay
evidence that the land in question, or most of it, was cover-
ed by the waters of Matagorda Bay until 1920; that 1t contalnpe
ed only 1495 acres in 1926, but increased to an area of over
4500 acres by 19363 that although it increased only two acres
per year from 1830 (the year of Austin's grant) to 1918, it
increased at the rate of 100 acres per ysar from 1918 to 19263
that the increase was the result of a filling or bujld-up of

flats from and between islands in the bay, and was from the

A T TS o

1. The controlling principles governing determination
off the ownership of the land in question are announced and
exhaustively treated in such cases as the Tollowing., and we
have purposely avolded extending this opinion by repeating
them: State v. Palli, 144 Tex. 195, 190 S. W. 24 71, cert.
den.; Lorino v. Crawford Packing Co., 142 Tex., 51, 175 S. W.
2d 410; Giles v. Basore, 154 Tex., 366, 278 S. W. 24 8303
Luttes v. State, 159 Tex. 500, 324 S, W. 24 167; Humble o0il
& Refining Co. V. Sun 011 Co.s 5 ¢ir., 19C F. 24 191, rehear-
ing den, 191 F. 2d 705, and authorities cited.

i
couridin 76803




floor of Matagorda Bay -- not from the shore; that the dew
poslts which created the land resulted from the 1925..1929
removal from the Colorado River of a chain of *"rafts" ex-
tending 15 or 20 miles composed of compacted logs, snags,
debris and silt, which had previously choked the river: that
release of the accumulated material composing these rafts
caused The silt to be carried to the mouth of the river and
deposited in the bay over a relatively brief 1ntervél. Per-
haps as short as two years; and that dredging operations in
the bay created spoil banks creating a series of islands
whilch, with other existing "islands®, caught the material
discharged by the river flow. There was ample evidence
that the land lnvolved was created by the aild of artificial
means during a brief time, and that it grew from the bay to
the shore, ki i )4
Appellees® evidence was equally forceful that the
growth was graduals that the land increased in area ag a
delta from the original shore outward; that the material
in the raft 1tself had accumulated naturally over many years,
and was carried by natural forces downsiream when releasad;
that sediment attached iteelf to the Austin Survey so slow-
ly that the process was imperceptible; that the survey had
increased to over 700 acres in 1918, without ®islands”; that
1400 acres had been added from the shore by accretion, be..
fore the chain of rafts had been dsatrnyaﬂ,'ms a regult of
the discharge of silt carriled by the river to its mouth;
that over 780 acres had been added in an eight-year period
before removal of the rafte, and the aggregate area had
increased to 1495 acres by 1926 while the raft was intact.
There was experi opinlon testimony to the effect that the
lncrease in area was very slow, gradual and imperceptibls,

and that much of it occurred beneath the surface before the
i

copndin P68




delta became observable above the water.

We are unable to conclude that the evidence was
not adequate to support the findings of the jury, and the
State’s contentions are overruled.

Refusal of a requested definitlon and eleven request-
ed speclal issues is complained of. The charge defined “ac-
c¢retion" as "the gradual and imperceptible depositing by
water of solid matter through the operation of natural
causash"z‘ Appellant requested submisslon of a definition
of the term "natural causes", &8 meznling *"causes that are in-
dependent of and unassisted by, to any substantial degree,
man made acts."

The court is not required, under Rule 277, Texas
Rules of Civill Procedure, to define termes of ordinary mean-
ing; but only legal terwms. Magiolia Petroleum Co. V. LONE,
126 Tex. 195, 86 S, W. 2d 450, 455; Pritchett v. Highway In-
surance Underwriters, 158 Tex. 116. 309 S. W. 2d 46, 49.
"Natural” is not a legal term, but one of ordimary meaning.
The requested definition would have only told the jury in ef-
fect, that "matural® causes did not include causes which were
not matural, and would have undaly emphasized the State's evi-
dentlary position. It was not reversible error to refuse the
definition.

The refused 1ssues requested would have inquired
(8+10) whether each portion of the delta began its formation
as a series of islands formed by depoeit of material arising
from the bay floor; (11) whebther at the time an aerial survey
was made in 1930, the delta consisted of islands and surrounding

water; (12) whether "man-made acts substantially contributed

2, The court apparently utilized the definition of
vaceretion® in Glles v. Rasore, 158 Tex. 366, 278 S. W. 24
Ejﬁ! 835#

wellue
c‘z:w\j??/t ¢ 8oST




to the removel of the raft from the Colcrade RiLver into
Matagorda Bay"; (13-16) whethzr removal of the rafts, dredg-
ing, avd building of a highway "éuhshantially contributed
to the buili*up" of the deltas and {17, 18) whether, without
any "made-~made acts” found to sontribute, She slze and “khe
shape of the delta" would “have been greatly altered,®

Requested 1ssues 6.0 and 12-1€ would have simply
submitted the negative or opposite of tre issues submitted
by the court as to which the burden of proof was imposed on
appellees. The court wos not required to submitc the request
ecd issues under bhe provisions of Bule £279. vhese were not
lndependent grounds of recovery; they were in rebuttal of
defendants® theory of defenze. It was cot error to refuse
them, Wright v, Traders & General Ias. Co., 132 Tex. 172,
123 S. W. 24 314, 316,

Requested Issue 11 is evidentlary, and was correctly
refused .,

Appellant®s other points have beau cousidered fully

and are overruled. AFFIEMED.

T TTVHANG M. WILGON R
Assotlate Jusitice

founmif:‘[ V6 BOE
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