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m-mmmmwmnm_mm

Wrt of Pecos County egainst A.N.Lea, County Surveyor of said County,
uﬂnm”ﬁ“ﬂhhﬂm..mm.hm
'mh“lw-lmwﬂumumnm-
-_m,mmmmm:u,nmmmm
be unsurveyed public free school land, which the petitiemer desired
rehase., % was alleged that plaintiff yreviously had made written
Gation of inquiry to the Commissioner of the Gemersl Land 0ffi-~ ~-4
mmmnmmmnnm;mm-
uﬂuumwumh-w. All of the condi-
mmtummumm-ﬂmwhmmm :
wvidenge shown to have been met. The surveyor snswered averring a wille
Mhmmmn_muhum,mﬂ.mm_
olaimants of the land in question. Jmong these so impleaded ave Mrs, M.A.
Smith and I. G. Yates, These last named parties and these claiming under

| In response to a peremptory imstruotion given upen the close of
mmmmummmmmmahmxm
hnmywmmmuumummmu
~the State of Texas." Thereupon judgment was rendered that all of the lands
end areas deserided in the petition "ere and the same are heredy sdjudged to
um.w:muwumuﬁ-mmmm
of the State of Texas, to-wit: (Here description of the land) “and
that sueh veoant publds l¢" “'or- Secifibed is met ineluded in or approprie

ated by either the Ima G, =~ “tor “urve: &m County, Texas, or in eny of
Pk

£ _M;'zm



the surveys in either Block 194, G.C. & S.F, Ry. Co. Surveys of Pecos
Gounty, Texas, or Bloek 178, T.C. R.R, Co. Surveys, Pecos County, Texas,
or in any other survey; and that the said claimants and each of them,
impleaded herein are without any ﬂglﬁ, t:l.t’lil or ‘interest in and to said
area or any part thereof."

' The judgnent thein preceeded to order the surveyor to forth-
with meke the survey and within ninety days do the other things required
by the second section of the Act, and the writ of mandamus against the

surveyor was ordered issued as prayed for.
mm-mm_tmwunmaw. Some of the
impleaded ¢laimants did not appeal. lany of them, however, did lpwl,
giving cost bonds, including Mrs. Smith and various parties claiming under
her. ; _
Appellee moves to dismiss the appeal upon two grounds, viz:

First: Because the judgment is Mi.wuh

w.mmwnjinlmmwmlﬂtmm
determined by the judgment have become moot.

mmwwmmmd.ttmn@umutu
faet that appellants did not supercede the judgment appealed from and by
affidavit end attached exhibits it is satisfectorily shown %o this court
thet since the rendition of the judgnent the surveyor Lea had obeyed the
judgnent and mandstory writ issued against him end the lend in question
hdhmqmldhrww.MWth Mﬂiﬂﬂrd‘lhml
Land Office, end patented to him by patents issued by the Governor based
upon the wmmmaummwmm

Mrs, Smith snd husband conceded the facts just stated %o be
$rue end that the questions at issud had bedn thereby rende:r 1 moot, but
objected to the dismissel of the appeal, In their reply to the motien
the Smiths show thal since the appeal was perfected Turner has filed an
utmnwwmututummmwimmmnmyun
enswered and filed eross-action, Certified copies of the petition, answer
and cross-action in the trespass o try title suit were attached %o the
reply. The Smiths objected to dismissal upon the ground that such action
would leave the mtmmmwmmtno.m judicata of
the questions determined by the judgment; thorefore, the Smiths insist
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that the qmm at issue had become moot but to avoid the judgment from
later operating ms res judicata the same be vacated the judguent here
rendered dismissing the suit withoud prejudice as was done in MeWhorter v.
Northoutt, 94 Tex., 86; §8 S5.W. 720,

The other appellants resist the motion of Turner as well as
that of the Smiths and insist the appeal be conegidered and disposed of upon
its merits. . | :

Article B323 R.S. authorizes actions such as hnra presented;

It reads: |

"UNSURVEYED SCHOOL LANDS. = The rules governing the sale
of unsurveyed school lands are

"}, Application, = One desiring %o purchase ion
-MWWMMM“M“&M»& shall
meke a written application of uiry to the Commissioner. The
in shall give the applicant's post=-office address, state in
TV ihet he desires to buy the land if it is for sale and suff-
jciently designste it. ITf 1 from the records of the Land
Office t the area belongs %o Fum-mm&-uu
there be doubt as to the existence thuuuu.puuiorr&m
the a + shell be advised end given the name and address
of an author w-n&mﬂhmmm‘tm.m
of the land at the of the applicant, The appliceant shall
file an application with the lmr by
a filing fee, The application be and recorded and suff-
jciently desoribe the land. The survey shall be made and returned
to the Office within ninety days after the date of the Commiss=
joner's sdviece as to an available suthorized surveyor.

eedings
QQWMIMchﬂdrﬂmrmtinMH
tmljﬂmidm-mﬂmmmwthumwmtthn—
awummwwm-mmm and the
appliecati field notes end one dollar filing fee mﬂ
the Land u-uﬁnmrmmmhudmrmlmﬂ-.

"3, GClassification. - When the m::-rzgr
nnt-:'m :rpht dh:h'wrhmm ;
one dollar appilcant, shall
oath the class uummwmt_mudmﬁa
dnmtmmmAitlm,Mhmhmimu
connection with sueh other evidence as may be reguired by the Commiss=-
ioner in de the price to be given for the

upon inspection of mmmmcmﬂmruntmuamm
mmam-mrmmmdmm

land mmmm-mmﬁmma has been
made ac to law mmwmmh{omm
the applicant,

valueing the land, mail notice of such action
giving the eluuhuts.on, price and terms,

™ Terms of sale. = Any timber on such land
ecash at its reascnable market value. o award shall be issued for

mm“tnmtmmmmmmim
mtmnm-mmm.muunmxmt



the balance of the unpaid purchase price bearing interest at
the rate of five per cent per ammum, and the obligation and other

conditions of sale shall be the same as that for surveyed land,

If such application should not be filed within the time preseri

d on the market for

Boa Tt 1F Yaum the iuktestiom o8 my sypiiseniem, Frend

- upen on any applicat: el
notes and records of the land Office, there should a r to be a
g to the school fund than that included in the
wtmmnuam,mmmm,mmmm—

:
:
:
a
g
:
:
:
i

ire the applicant %o 1 the whole area in his field
er than the applicant elaims an
unsurveyed area which belongs to the school the Commissioner
may, in his diseretion, refer the removal of such claim to the
, a sale to an applicant, The Comm-
issioner may sell the area though the Attormey General refuses to
- The first ground of Turner's motion to dismiss is based upon
the theery that the Court proceeding provided by the second section of
Article 5325 is "a special jurisdiction and euthority of an administrative
or ministerial character, and the decree provided for therein is neither
final nor appealadle™ in the absence of sn express right of appeal con=
ferred which the Aet does not give,

This view is untenable and the cases cited have no application,

By the first section of the Act one desiring to purchase
unsurveyed land believed to belong to the school fund must first apply o
the Commissioner of the Jemeral Land Office.

By the second section, if the Commissioner declines to recog=
nize the existence of the desoribed area as public scheol land and author-
ize a survey o be made, such person may file suit in the Distriet Court
against the County Surveyor to compel him to meke the survey and the

surveyor shall implead the claiment of the land and in such proceedings

Now under the first section the duty imposed upon the Commiss~
joner is administrative and to some extent discretiomary. His sction one
way or the other binds no one in the final determination of the issue of

vasaney., If he grants the application and subsequently awards the land
after the survey is mede, the issue of prior vacancy must be thersafter
determined in a suit by or against any adverse claimant. m_mltm is
then the usuel one arising upon conflicting grants.

If the Commissioner refuses to take the action aumrm by

Section 1, then the applicant mey resort to Court aetion. If the appli-
e ok i e e -‘k...,__h M 3333;'



cant takes such action he 1s then before a tribunel vested with the
judieial funetion end empowered to judieially determine and settle Tinally,
a8 between the one who asserts the right to purchase and the adverse :.
claiment, the question of whether or not the alleged vacanecy exisis and

the land public school land, That is exactly what tl_ta second section
undertakes to do hr'nqm:.lna the adverse claiment to be impleaded and as
nnm&i?hnpm“mthmingthnmhmm the Court must
determine and decree that the land in question is public free school land.
ind that is the effect of the judgment here rendered. In owr opinion the
judgment as between the parties to this litigation is res judicata of the
issue of vacancy. Thompson V. Locke, 66 Tex., 583, If this judgment

be affirmed that issue cannot be successfully injected into any subseguent
litigation between these parties respecting the land., The suit and the
judgment rendered vitelly and finally affects the title asserted by the
adverse claiment and is appealable under Art. 2249, R.S., which gives the
right of appeal from every finel judgment of the Distriet Court in eivil
cases,

This conelusion is strengthened by the fact that in three
proceedings under the Act three Courts of Civil Appeals have assumed
sppellate jurisdiction and decided the cases upon their merits,

inderson v. Polk, 201 S, W. 1112, 207 S, W. 2193

Maxey V. Boyles, 208 8. W. 239;

Lomax v. Rowe, 3 8. W. (34) 499,

In the first case cited the Supreme Court also assumed juris-
diction, | |

In those cases the appealable nature of the judgment seems not
to have been gquestioned but in every case appealed gnd decided upon its
merits the amliah court impliedly holds that the case is appealable.

What has been said as to the character of the action and the
effect of the judgment controls the second ground of Turner's motion,
Aetion or inaction on the part of the Lend Commissioner cannot in any de=
gree affect the character of the Court proceeding authorized by the Act,
nor the judiciel nature and effect of the judgment authorized snd rendered
in this case.

muum#thnmmmamwuﬂmoﬂm
the same o the Land Office, of the Land Commissiomer in approving the
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ﬂmt and awarding the land to Turner and the issuance of the patents
has but intensified the situation as %o lppellm‘l-l by further beclouding
the title adversely claimed by them, and investing Turner with suffi=
clent evidence of title upon which to base an action of trespass to try
title, which action he has ia fact begun against the Smiths,.

If this appeal be dismissed the judgment of the lower court
would remain in effect and the action of trespass to try title would be
e perfunsétory proceeding necessarily resulting in judgment in Turner's
favor insofar as the issue of vacancy is concermed, Thompson v. Locke,
supTa. ' | % |

The motion to dismiss the appeal is overruled.

A8 to the suggestion of Mrs, Smith that the judgment be vacated
and the suit dismissed without prejudice, such an order would eliminate any
question of res judicata in the now pending, or later filed, acticns of
trespass to try title, But the sult authorized by the second section of
m Aot provided a statutory action to Judicially and finally determine as
between the plaintiff and the adverse claimants, the issue as to whether
there is en unsurveyed area belonging to the public free school fund. The
Distriet Court in such a suit cannot rightfully decline to determine this
guestion nor can this court do so upon appeal. Those appellants who are
insisting upon a final determination of the appeal upon its merits have the
right to insist that the case proceed to its ultimate conclusion in the
appellate court, and the question fimally decided for or against them upon
its merits, which will now be done.

As showing the appellee's theory of a vacancy, pertinent
portions of his petition, omitting preliminery averments showing compliance
with the conditions precedent 't-a the maintenance of the suit, and refusal
of the Commissioner to recognize the vacancy and asuthorize a survey, are &as
follows:

De
" "pPlaintiff alleges that sueh area, the purchase of which
has been heretofore applied for as aforesaid, and which 1%t is now
sought that the defendant, as County Surveyor, shall be directed
to survey, is described as follows:
"Being all of that unsurveyed land and area situated in
Pecos County, Texas, about 57 miles Eest from Fort Stockton, the
County seat of Pecos umtyi.’rm and about three miles West of

the Pecos River, 1 eituste between the eastern boun~
daries of Surveys 33, 32, 35l w,mm,uuasrayun.
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Surveys of Fecos County, Texes, and a portion of the
Eastern boundary of Survey 1, Blosk 178, T.C.R.R. Co,
Surveys of Fecos Coun Texas, on the Weat; and the
Western bounderies of Ira G. Yates 2y of Peecos
County, Texas, and a portion of the Western of
Survey 61, Bloeck 1, I&GN R.R. Co. of Pecos County,
Texas, on the East; the North end of which unsurveyed
area 1: the most Northerly South line of Survey 33, said
Block 194, and a projection thereof toward the Zast to en
hmmtiauithth““hmﬁryﬂnuwﬂ, :
Bloek 1, I&GN Ry. Co. Surveys of Pecos County Texas; '
and the South end of whieh the projection iu an Easterly
direction of the North line of Survey 35, Block 178, T.C.
RR Co, Surveys, from the intersection of such projected _ i
line with the fast boundary of Survey 1 in said last named

block to its intersection with the Western boundary of the

Ira G, Yates Survey of Pecos County, Texas, at a point due p
Bast of the Northeast corner of said Survey 36 in said Block

ss; and the sonfiguration of which said vacent area
be generally described as a series of eight and a frao-
tion rectanguler areas in stairstep position , the widths
of which East and West measurement being approximately
between and 500 varas, being approximat 425 veras
wide moross the Nerth end of the vacant area herein sought
to be surveyed, and approximately 508 veras wlde escross the
South end of such area and each of such rectangular areas
being approximately 950 varas in length by North and South
measurement and the whole series of which, lying between the
respective Eastern and Western boundaries of the blocks mmit
of surveys heretofore msntioned being a little more than
four miles mmmnma&mmmﬁu the gereral
gourse of which is in a North~westerly and Buuhmturlx
Hd:l.n:tim, approximately parallel %o the course of the Pecos

iver, : :

178
or
ey

"Plaintiff alleges that the blocks of surveys eand
:\u-tma:n this vieinity from the Pecos River, West, are located
as 1 8!

' "Bloek 1 of the I&GN RR Co, Survey is made up of a
series of mu of surveys, the Bastern bounderies of which
adjoin the t bank of the Fecos River,

"That the next survey West of said Bleek 1, is the
Ira G. Yates Survey.

"That on the West of the Western boundary of the
Ira G, Yates survey and a portion of the Western boundary of
Survey 61, Block 1, TI&GN Co. Surveys snd adjoining such
Western bounderies, as hereinbefore deseribed, is the vacant
and unsurveyed area above described.

"Phat on the West of the vacant and unsurveyed arsa

above described lies Block 194, GC&3F Ry. Celd Surveys, and
lcularly Surveys 1 to 34 thereof, and that the Eastern

ies of Surveys 33, 52, 31 and 30 of said Bleoeck 194 agjoin

said vacent snd unsurveyed area slong its Western boundary line,

"Phat immedietely South of said Block 194 there is
located Block 178, TC RR Co. Surve gnd particularly Survey 1l
thereof. the Eastern boundary of which is the North portion of
the m%arn boundary of sueh Block 178 and that the Eastern boun-
dary of said Survey 1, Block 178, adjoins the Western boundary of
the mosi Southern por%m of the vecant area above described.

"Thet West of Surveys 1 to 34 of said Bloeck 194
Block Z of the TC RR Surveys is located, the Eastern bnunhry

-
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L and conteining approximetely 560 acres of land, more L



of which adjoins the Western boundaries of Surveys 1,6,8,7,
12 end 15 of Block 194, :

"Plaintiff alle that east of said blocks
mentioned are separate i dent blocks snd systems of
surveys, run out and establishe in different for the
holders of different certificates, and that wi each of the
several independent blocks of surveys, the surveys were each
established as part of a continuous sgstem making up such block.

"That the Ira G. Yates survey is a separate and

mumntmmanprthu other blocks and surveys
ment d and was located more than twenty-five after any
of such other surveys, and in or about the year 1921, and has

been patented aceording to said field notes to the said Ira G,
’{;;qu, by patent issuing from the State of Texas on April 30,
L]

7e

"plaintiff alleges that the Eastern boundary of the

Ire . Yates surroi is initely located by the monuments now
and Gontinuously sinece its survey, found and indentified on the
ground as called for in its f1l notes and in the patent afore-
said, which are the only corners which can be identified b
objects called for in the field notes of such survey; @& that
such Eastern boundary lines and corners are the m,:.{ lines and
gorners in which any phr:ln.l., natural or artifiec objects are
galled for in said field notes and patent and that 1t contains
2 486 sores of lend; and that its Western boundary was at the
time it was located and mm, and at the time it was patented,
and continmuously since sueh & , and is at the present time an
mﬂm&mn-m,m;him to its metes and

, as set out in its said field notes patent, by course
L Stance from ite said Bastern boundary, which latter boundary
contains the neerest known cormers on the ground; and that no
natural, physical or artificial objects are called for in any of
the lines and corners along the Western bounderies of such survey
by either the field notes or patent thereof.

"Plaintiff alle thet this Western boundary of the
Ire G. Yates Survey, as aforesaid, in faet fails %o reach and
adjoin of the eorners and lines of the Bastern boundaries of
Surveys 35, 32, 51 and 30 of Block 194, qu. « Surveys and
mam:tmhmlm-atthI,Bhtll,w.mw. :
Surveys, failing to reach and meet e seme by more than 400 varas
being the width in Best end West measurement of the vacant area
hereinbefore deseribed, and all calls which were contained in
the field notes end yﬁm‘l of the Ira G. Yates survey for adjoinder
with the eorners and lines in the East lines of the sur-
veys in Block 194 and Block 178, just mentioned were inserted as
the result of a mistake, and upon conjecture and misapprehension
by the surveyor such Yates survey as to the location of the
true Lastern boundaries of these two Eastern blocks, and seid
surveyor mistalk believed the location of such Easteran boundaries
of Block 194 and oek 178 to be more than 400 varss Bast of their
true locations and positions which said Eestern boundaries were at
all of the times mentioned herein open unmerked prairie lines,
the boundaries, lines and corners of which were at such time and

for a long time prior thereto fluctusting and uncertain.

"Plaintiff alleges that Bloek Z and particularly the
-walmmmthunﬂaﬁum thereof and the East line
of such block is and was et all of the times mentioned herein,
definitely located on the ground by monuments in said m& found
and identified on the ground, as called for XX in its ginal
field notes; the plaintiiy
arly 8 1 to 34 thereof, wes surveyed, constructed and
loented on and sdjoining the Bast lines of
toward the Bast from Surveys 1 to 54, inclusive, by continuous -
end intercomnecting cells and that the Bast lines of Surveys 30,
%1 snd 32 of said Bloek 194 were at all of the times mentioned

. A
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herein and are now located at the course and distance from the
East line of BElock Z as called for in the respective field notes
of sald inter-comnecting Surveys in Block 194, and that the East
line of Survey 33, Block 194, was at all of the times mentioned
herein and is now located at the course and distance called for
in its corrected field notes and the course and distance calls
contained in the field notes of other surveys in said block ly-
ing Yest of it with which ites calls comneet, from the West line
of Block Z toward the East; and that as so loocated and sccording
to the true ition of the Eastern boundaries and corners of
said Block 194, the same do not the Western boundaries of
the Ira G. Yates survey and in faet are and were at all of the
times mentioned herein located more themn 400 varas West of the
Western boundaries of the Ira G. Yates Survey. :

9.

"Plaintiff slleges that the calls contained in the
original field notes of Surveys 50,31,32,33 and 34 of Block 194
for their Hast lines end cormers to adjoin the Western lines and
corners of Surveys in Block 1, I&GN RR Co Surveys, were insert-
ed by mistake and upon misapprehension and conjecture as to the
location of the lines and corners called for as adjoinders and
in fact the East lines of said surveys in Elock 194 were located
and oonstrueted at distances which varied from gx:mdmﬁlr
two=-thirds of a mile to a mile and a half West approximstely
two~thirds of a mile South of the Western lines and corners of
the surveys in Block 1, of the I&GN RR Co Surveys with which
they called %o adjoin, and the ssme being open, unmerked preirie
lines, which left a large vacant area of mw land
between said bloeks of surveys prior to the esta t of the
Ira G, Yates aumr} and that this error in calls for adjoinder
and the existence of such large vacancy was by the
Land Commissioner and the Land Office and the State of Texas and
by all claimants to land in and around sald erea, and the Ira G,
Yates survey was located and patented as uomlfd, in the area
between said blocks of surveys, but occupies and takes up only
the Eastern portion thereof, leaving still vacant the area
applied for as hereinbefore described. Pt

10.

: "Plaintiff slleges that all of the lines and corners
" in the blocks of surveys lying both North and South of said Block
194, being respectively the Rumnels County School land and Block
178, TC RR Co. Surveys, with whieh the surveys in Block 394 call
to adjoin are open, unmarked praririe corners and lines of

County Sechool land lies more than one-half mile to the Horth and
Last of any of the lines and cormers in Block 194, and that e
number of vacant areas have already been by the Land
Cormissioner, the Lend Office end the State Texas, and by all
claimants to the land in and around said area, and that the Last
line of surveys 50, 351,32, 33 and 34 are and were at all of the
times ment loned herein located, follewing the footsteps of

the original surveyor, in said block course and distance from
the known corners and known Bast line of Block Z (which are the
nearest known corners) from the West toward the East and that,
as correctly located, there exists the vecant areea which plaintiff
iz seeking to purchase and which 1t is now sought to require
defendant to survey.

"Plaintiff alleges that no other surveys or blooks
of surveys adjoin sald Block 194 and the Ira G. Yates
except as stated and that since the original s of sa
blocks and surveys, no resurveys or corrected field notes nor
patents have been {esued on or in any of same which emﬁ::
purport to change or relocate the position, area ®x and -
sions of said blocks and surveys and whiech change or purport to
cha or relocate the position, area or dimensions of Burveys
50,31,32 and 33 of Block 194 and of the Ira G, Yates Survey from

T %\-3; T A il :
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those herein stated and particularly with reference to the
relative locations of the Eastern boundaries of Block 194
and the Western boundaries of the Ira G. Yates Survey, but
the same remain with the vacant area above deseribed separat-
ing them and that the true location of such respective
boundaries are not and were not at any of the times mentioned
herein, in any other or different position from that as
heretofore stated.

11,

"Plaintiff alleges that by reason of the facts
above peeci the Conmissioner of the General Land Office
was in error declining to recognize the existence of
the area hereinbefore deseribed as public school land and
in refusing to authorize a survey to be made thereof, and is
mistaken as to the respective locations of the Eastern boundary
of Surr? 50,51,32 and 35, Block 194, GC&SF Ry.Co. Surveys,
and the EHast lines of 1, Block 178, TC RR Co.
Surveys, and as to the true locations of the Western boundary
lines of the Ira G. Yates Survey and as to the actual distances
on the ground, both East and West, North end South, through
the blocks of surveys hereinbefore descri as has been and
ean be shown by actual survey and measurement correctly made
and all of whieh the survey herein sought to be required to be
made by the defendant, A.N.lLea, as County Surveyor, will more
fully reveal,

"Plaintiff alleges that the unsurveyed area which he
seeks to purchase and which is now sought to be offieially
d the C mor, does not infringe upon or
sh & of the adjoining surveys or blocks of surveys
that the title to the Same is and has always been in the State
of Texas, and for whieh land the State of Texas, has never been
paid, m-.’l that east and all of the owners of surveys and portions
thereof in the surveys and blocks surrounding such vacant area,
will have all of the lands and area for which they have never
paid the State of Texas and all of the lands and area for whiech
their respective field notes snd patents call, and are in no
position to complain,*® _

The theory of the Smith interests will appear in the
course of the opinion, Suffice it %o say here that insofer as concerns
the boundary issue as to the land claimed by them, and by the plaintiff
slaimed to be unsurveyed, the contention of the Smith interests is that
sueh land is embreced in Surveys owned by them on the East side of Block

The theory of I1.G.Yates as to the boundary issue is shown
by this portion of his amswer, viz:

"For further and especial answer herein defendant

denies that plaintiff, in this action for a mandamus to require
the survey as prayed for in his petition, can litigate with
defendant in this esuse the issue of a survey and measurement
on the ground to determine whether any unsurveyed land exists

between the surveys therein mentioned, and he avers that the
records, field notes, maps and files of the (eneral Land Office

show thet no uns land exists in the area intiff seeks
to have surveyed, but that the said area as di by the
records, and field notes in the General Land Office of Texas,

is appre ted by other surveys and not unsurveyed school land.

"Defendant evers that believing certain lands situated
‘4n the Bastern part of Pecos County, Texas, lying between the
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Western or back lines of River Sections 63 to 51 in Bloek 1,
I&CGN Railway C in plaintiff's petition mentioned, and

the Zastern lines of Surveys 1, Bloek 178, T.C. Rail Company
and 30,51,32 and 38, end other lands in Elook 194, GC & SF
Réilway Company, in said petition mentioned, was unsurveyed
sohool land, and desiring to purchase it, if it was, defendant
made written application of inguiry to e Commissioner of the
General Land Office as provided by law, who referred him to
R.8.00d, a licensed land surveyor, to make a survey end return
field notes of said area, and therefter, about May 15, 1920,

he filed his application with said for a of said
area begimning at the Southwest corner Seetion 107, Block 194,
GCeSH Railway auma, and running Last along the South lines of
Sectlions 101, 102,1 ,104¥. in Block 194, to River Survey 63
Bleek 1; thence in a Southerly direction along the lines af -
Seetions 63,62,61,60,50,58,5644,0645,55,58,54,562 and 51, Block 1,
to the Southwest cormer of seid Gli 'El:nnu West with extension
of the Southerly line of 51 to Section 1 in Block 1783 thence
Northwest along the lines of Seetion 1, Block 178, and Sections
50,31,32,33 and 34 to the Northeast corner of Seetion 54, Elock
194; "thénce following the North lines of Sections 34,35,36, and
87, %o Section 58, Block 194; thence North to the place of

beginning,

"That thereafter the said R.S5.lod surveyed said area
lying between the back or West lines of the I&ON Railway Company
surveys in Block 1, aeforesaid, and Surveys 55,32,51 end 30
Block 194, GC&SF Railwey Company and Survey 1 Bloek 178, T¢

- Ry. Co. a8 containing 2486 acres designating it as 5.7, 133-&1

=

I,G.Yates, and returned the field nmotes thereof to the Land office
that sald field notes were duly approved by the Land Office end P
notice thereof given and land classified "mineral and
appraised at (2,00 per sere; +that this defendant filed his app-
lication for the purchase of seid land as provided by law end the
same was awarded to him June 7, 1921, and thereafter pstented to
him on April 30, 1927, a copy of which patent is hereto atiaheed
merked "Exhibit A" and mede a part hereof., He avers that the
field notes returmned by said surveyor and incorporated in said
patent of sald land is bounded on the West the East lines of
said Surveys 35,32,351 and 30, Block 194 F Ry. Co. and a
portion of Survey i, Block 195, TC Ry. éo. and reby all of the
land lying to the BEast of said Surveys 35,32,51 and 30, and 1,
aforesald, is a portion of said Survey 5.F, 12541 in the name of
I.G.Yates and that if said survey contains screage in excess of
the 2486 acres called for in said patemt the same is not unsur-
veyed but exg@ess land, -

"This defendant further avers that in making inguiry

of the Commissioner of the Ceneral Land Office as aforesaid and
his applicetion to the surveyor with whom he was advised by said
Comcissioner to contract for the survey thereef, it was his
intention and purpose teo aeguire all of the unsurveyed land
lgl:tnm Ehn back ua_r Hus:dlg;s tﬁr Et&: surveys in Bl:::p 1& T

u'.i enpu:z oresaid an 8 tern boundary Surveys
33,828,831 and , in Bloek 194, GC&SF Railway Company and Survey
1, Block 178, T¢ Ry. Co, aforesaid; that in making the survey and
return of fleld notes of said area it was the intention and pur-
pose of sald surveyor to include within the boundary of said fileld
notes all of the unsurveyed land lying between the bloeck and
surveys aforesaid; that in the approval of said field notes by
the Commissioner of the Land Office it was his purpose snd inten~-
tion to incorporate and include in said Survey S5.F, 128541, I.G.
Yates all of the unsurveyed land lying within the area between
sald blockx and surveys aforesald; that at the time of this
defendant's epplication to purchase said Survey S5.F. 12541 he in
good faith relied upon the survey made by salid surveyor with his
ield notes approved by the ssioner of the Land Office as
containing seres and as ingluding all of the land lying be=
tween said block and surveys aforesaid; that he had no knowledge
or notice at the time of his application to purchase a s aforesaild
and at the time of paying the purchase money to the State Tor
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said landy that it didnot ineclude all of said area; and that he
accepted his patent in good faith so relying implicitly upon the
survey and field notes as made by the surveyor to whom he had
- been referred and that =¥w he would not have accepted same had he
not so relied, as he had a right to do; and that he thereafter
continued to rely upon said spproved field notes as set out in
the patent aforesaid, conteining within thelir boundary all of the
unsurveyed land lying between seid blocks and surveys aforesaid;
and has been inadverse possession thereof since the date of his
said purchase and if there be any land within the area described
in plaintiff's petition and claimed i{‘:ug.t_lm same is not
vacant unsurveyed land but 1ls excess d belonging to this def-
endant and part of said Survey S.F. 12341, I1.G.Yates, and that if
there is any excess ac in said land over the acres which
he paid for this defendent is now end has been at all times ready,
able end willing to pay such for excess and has requested of the
Commissioner of the O0ffice a resurvey of said Survey S.T.
12341 in the name of 1.G.Yates, for the purpose of having the
ascreage therein corrected and fo surrender his patent and have it
re-issued, incorporating therein any excess acreage which might
be found upon a resurvey thereof."”
| The lend involved in the litigation is in the Yates Cil
Field and numerous holders of mineral rights are among the impleaded
claiments. Some of them olaim under Mrs, Smith and husband; other under
Yates; some olaim under both Mrs, Smith and Yates.
Block 1, INGN RR Co. Survey wes surveyed in December,
1676, This survey is bounded upon the Zast by the Fecos River, The
surveys therein will be collectively referred to as the River Surveys.
In this block are two surveys, numbers 543 and 544, which were surveyed
for the HXGN RR Co.., These last two mentioned surveys lie between the
1%GN RR Survey No. 55 on the South and I&GN RR Survey He. 58 on the North.
The I&GN Surveys are numbered from the South to the Nerth. I&GN No. 58
lies immediately South of 543, IXCN No, 58 lies immediately Nerth of
44, The River Surveys each run about a mile West from the River. The
west line of the block is irregular. To locate the same it was necessary

to run course and distence from established corners upon the River.

The Runnels County School Lend lies considerably North of
the alleged vacancy, It was originally surveyed in 1881 and corrected in
1882 by L.W,Durrell, It lies West of and adjoins River Surveys Nos. 64
$o 69 inclusive.

Several miles South of the alleged vacancy and extending
West lies Block A-2, TC RR Co. Survey whieh was surveyed in May and J’un-;
1881, by H.C.Barton. North of and adjoining Block A-2 lie Blocks 8 G-l,
E.L.& R.R., Co. Survey end Block C-4, GC&SF RR Survey. Block Ef C4 lies
West of and adjoins Block C3. The last two mentioned were surveyed in
=12=
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1881 by H.C.Barton, C3 in June, and G4 in October,

Blook 178 TC RR Co Survey was surveyed by said Durrell
in November, 1882, It was an office survey. It lies North of and
adjoining Blocks C3 and C4. o

In Nov. 1882, Bloek Z, TC RR Co. was surveyed by G.
Shadousky. It is North of and adjoins Block C4. The two Southern tiers
of surveys in Bloock Z 1ie §est of and adjoin Bloek 178, The southeast
gorner of this Block is established and identified by bearings. Its
true location is not in dispute, This is lkmown as the Perry Hill cormer.
From this corner the East liné of the bloek runs Horth eight miles., Its
NHorth line runs thence West, Four miles VWest of sald lortheast corner is
a dommon corner of two of the surveys inm Bloek Z, This cormer is lknown
as the Canyon Corner, Tt is established and identiflied by its bearings.
Its trué loeation is not in controversy. Dy rumning course and distance
from the Perry Hill and Canyon Corners the Zast line of Block 4 ean be
located, ;

At this time there remeined an unsurveyed sred -bounded
on the Zast by the river surveys, on the south by Bloek 178, and on the
west by Block Z, on the north in part by the Rumnels County Sehool Lnad,
The school land didnot extend far emough West to comnect with Block Ze

with this situation existing said Durrell, as deputy for
H.C.Barton, County Surveyor, in May, 1883, located Block 194, GO&SF RR
Co. Survey. It was an office survey. Survey 1 of this block lies Zast
of snd adjoins Survey 15 in the N.E, cormer of Block Ze

The field notes of Survey 1, Block 194, read;

"Beginning at a steie and mound at the liortheast

corner of Survey No. 15, Bloek Z for the norihwest cormer of

this surveys; . :
"henge SohGth 1900 veras to e stake and mound at

$he Boutheast corner of said Survey No. 15, Block Z, for the

Southwest corner of this survey;
"Thence Laet 1900 varas %o stake and mound for the

Southeast corner of this surveyj
"Thenee North 1000 varas to rock mound for the

Northeast corner of Ithis survey;

"Thenoce West 1900 varas to place of begimning.”

Upon survey 1 Durrell constructed field notes for the
suceeeding surveys in Block 194, but Iin the Southern tier of surveys
(Nos. 13 %o 20 inclusive, and 29 and 30) he called for connections with
gorners of the Northern tier of surveys, in Block 178, Surveys 30 teo
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B4 inclusive, constitute the Lastern tier of Durrell's survey in Block
194 and in the field notes of these surveys he called for adjoiners with-
the West lines and cormers of the River Surveys + This eastern tier in
Block 194 lies west of the River Surveys Nos. 54,56 ,543~-544, 58-89, aa;
61 and 62,

By glving mtuu:hg effect to said adjoinder calls

Surveys 30 to 54, inclusive, would cover all of the unsppropriated land
between Bloek Z on the West and the River Surveys on the East, The
result would be & large excess in agreage in Surveys 30 to 354.

About three years after the field notes of Block 194
had been returned to the Ceneral Land Office the Commissioner of tha.t
office undertook to change the field notes of surveys 30, 31 and 32 by
having lines drewn through the calls for adjoinder with the corners and
lines of the ILGN Surveys in Bloek 1, and. thus upon the records of his
office elimineted those calls. The calls for the cormers and lines of
H&GN Surveys 543 and 544 wére not ‘$hus deleted evidently through error.

At apparently the same time the Commissioner on November

19th, 1886, wrote a letler to the County Surveyor of Pecos County, which
resds: :

whis is to notify you that all calls for I&GN RR Co

' Surveys have been stricken from %the field notes of Surveys lios.
29,30,31,Rkuek and 2, Block 194, in Pecos County, by virtue of
s bioltes Nos. 3984 and 3987, GCLSF Ry,Co., end to request
you, to ke lixs ahanges 1n youf Teourd of s Cherd belngy o
surveys may be patented.”

It will be noted this letter gave no instruetion to
delete the calls for the HLON Surveys 543 and 544, but scme of those calls
were deleted by the County Surveyor and some were nots

We nsed not follow in detail the intricacies and con~
fusion of the field notes, of Surveys 30,51,32 and 33, after the deletions
wvere made upon the records of the General Land Office and the County Sur-
veyors

It was an ﬂimt attempt by the Commissioner to tear
Surveys 30,31,32 and 53 apart from all of the river surveys, Whether this
purpose was legally affected or not we need not attempt %o determine and i
do not decide. It injects a confliet of interest between the Smith
interest and the Yates interests, discussion of which is to be avoided
for reasons later stated. |
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For the present purpose it may be essumed the deleted
ealls in the field notes of the Eastern tier of Surveys in Bloeck 194,
were lawfully elimineted snd those surveys thereby torn apart from all
of the River Surveys.

In any event the Land Cormissioner so assumed and as a
consequence also assumed thet the East lines of Surveys 30,31,32 and 33
were fixed by their course and distance calls and anunsurveyed vacancy
thus left between the east lines of those surveye and the west lines of
the River Surveys. : |

Yates subsequently became the owner of Surveys 30 and
82, Mrs, Smith mhnqu-ntisr beecame the owner of Surveys 31 and 35. Mrs,
Smith elso beceme the owner of Survey 1, Bloek 178, TC RR Co..

: In this situation and -ﬂ.ﬁm.tly acquiescing in the
essumption by the Commissioner of the vacancy indicated, Yates owning
a ranch in which the assumed vacent snd unsurveyed area lay, applied to
the Commissioner of the Genersl Land Office for a survey thereof and %o
purchase the same under the law then in foree,

With reference to this application of Yates the rnngrﬂ
disecloses the following:

“{a) Letter from I,G.Yates, dnted May 1, 1920,
addressed to the Commissioner of the General Land Uffice, as
follows:
; . "Fort Stockton, Texas, lay 1, 1920
Hon, J,T.Robison
Comnissioner of General Land Office,
Austin, Texas.

Lbear Sir

The ac ing inquiry enéd appliestion to buy the
land shown therein is same land that I have been trying
to soguire through the surveyor's office here, and through the
land Office in Austin, for about three years. On February
26th, 1920, your office wrote me & letter, in answer to my
letters of February 4th and 19th, 1920, in referemce to & tract
of vacent land in the Lastern part of the County of Peeos,
deseribing the land in said letter the same as shown in my app-
lication herewith, snd in this letter of yours it is steted that
the file was rejected for reason of irregularities in the field
notes. As explained to me, while in your office o Tfeow days
prier to this letter of F-‘rmrr 26th, and in this letter I was
advised that if I desired to purchase the land in gquestion, should
make a new application %o the County yor, as provided in
Seetion 7, ap]I:ruud April3rd, 1919. n pursuance with these
instruetions 1 filed with the County Surveyor, AN, Lea, this
County, the application as preseribed in your letter; which is
of record manifest in this office, end in meking my application
I used the application blank thet I obtained from your office
while there about February 4th. This epplication blank is headed
"Application for Survey - L.P.Form 7", and addressed to County
Surveyor, end no doubt was prepared carefully by your office so
that persone situsted like me could meke a proper and legal

L *Ri-\‘;\\ e, W S =15- W =2325492




application. I made this file as before stated with the
Surveyor here, and pald the filing fee at the time, ;

"I em now informed by Mr. L.L,Farr of San ingelo,
in a letter dated April 23r»d, that I make this :?plisatiun
that I am sending you; that is an applicetion inguiry,
also a letter from Mr. R.L,Dodd, Surveyor, to Mr. Farr, in
which he states that he had taken the mattor up with the
drafting department, your office, about this vacant strip,
but he states that field notes sent in from Pecos County were
evidently incorreet and that new field notes should be made
by Mr, Yates and lr, Holmes, He also advises that I write
the Commissioner, under this law of April 3rd, 1919, asking
for a llﬂ""l:{ and thet you would name a proper surveyor to
whom I sho 5 make the application, and this surveyor so
nomed could then return field notes to the land office
and the purchaser be notified and could complete his purchsse.
He also stated that he had just had an application from Mr,
Holmes, I have tried, on various cooasions to have a survey
made, have rullwni a8 nearly as possible all instructions
and advis in the matter including the last file mentioned,
four files or nﬂﬁganoﬂ for this survey. I, therefore,
wish you would v take this matter up at once and designate
a surveyor %o whom I can meke this epplication, providing you
hold that n! application, made March 3rd, is not good,

"I have just returned £x home from Roswell, New
Mexico, where I have been detained for the past two weeks, on
a civil action in the atstriet court, and hence my not taking
thi.l):zduth you earlier after the receipt of letters from Farr
an .

Yours tmly*
I, G. Yates

"(b) Letter dated May 1, 1920, addressed to J.T,
Robison, Land Commissioner, signed by I,G.Yates, as follows:

"Fort Stockton, Texas, May 1,1920,
Honorable J.7.Robison
Commissioner General land Office,
fustin, Texas,

Dear Sir:

Under and virtue of Article 5432, Acts of the
Re Session 36th Legislature, and approved April Srd, 1919,

I herewith make & written application of inguiry to the Comm=
issioner, General Land Office. My post offiep address is Fort
Stockton, Pecos County, Texas, where I reside, and I desire to
buy the fonﬂing desoribed land; that is vacant land in the
Easstern part of Pecos County, lying between Survey 107, Blosk

194, GC&SF Ry.Co., and running East to River Survey No. 63, thence
following the back lines of Surveys 68,62,61,60,59,58,544,545,55,
54,533,523, and 51, thence from the m‘eﬁu:t corner of 51 west %o
sedtion i., Elock 178, TC RR Co., thence northerly direction with
Bast lines of surveys in Bloak ive to Section 30 in Blosk 194
thence West to No. 51,32,33 end 354 and thence Westerly with 35

36 end 37 and north along the line of 38 to the beginning,

Yours trly,
I, G« Yates"

"(e) Letter dated May 8, 1920, from J,.T.Robison, Land
Commissioner, signed by him, sddressed to 1.G.Yates, Fort 4 took=

ton, Texas, ;
e Zhwy "May 8, 1920,

My, IQGiIlt“.;

Fort Stockton, Texas.

Dear Sir:
I am in receipt of yours of the 1st inst. relative
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to vacant land in the eastern part of Pecos County lying
between the I&GN Ry.Co. surveys, Block 1, & GC&SF RR Co,
Surveys Bloelk 194 extending Northwara up to and along the
South boundary of Rumnels County Sehool Land, This appli-
¢atlon covers the same territory as your inquiry of February
19%h which was answered on February 25th.

Iy, J,M . Holmes of Sheffield filed on that portion
of this vacancy from the north line of I&GN RR Co. Survey
542, Bloeck 1, Northward to a line running Bastward from the
Northeast corner of S 36, Block 178, TC RR Co.., This
application was answered March 19th. Your application whidh
was answered February 25th covers that portion of this large
vacancy North of a line deseribed in same as 1running West from
the Southwest cormer of Seotion 51, I&GN RR Co. to Section
1, Block 178, TC RR Co.,thus confiicting North and South about
tWo miles with said Holmes inquiry. You will note therefore
that your ingu received on Febru 4th ies twelve days
earller than thet of lMr. Holmes of February 16th, which as.
stated sbove was snswered on lerch 19th,

Inasmuich as an applicant =-- has ninety days from
the date of answer to his letter of lnquiry in which to send
%o this office his application and field notes, you still .
have seventeen days from the date of this letter in which to
furnish this office field notes of all the area embraced in
said inquiry of February 265th, However, if you cannot furnish
same within seventeer days rights tﬁan would be. fixed by
your inguiry on May lst, er which you would have ninety
days from the dste of this letier to returm spplication and
field notes. However, if you file on land under your last
inguiry snd Mr, Holmes submits azgliantinn and field notes
within ninety days from March 19th, you have to correct out
of conflict your field notes to the extent of the areas described
in his inguiry, which will hold you to a South boundary line
for your tract which is the North boundery line of the Holmes
file to & line extendi Eastward from the llortheast corner of
said Seetion 35, TC RR Co., Block 178,

For the purpose of making field notes or survey of
this tract or tracts described in your letter of May lst, you
ere hereby referred to Capt. R.S5.Dod of Alpine, Texas,

You should refer to Section 7, Chapter 163, Page
315, Lots of the 36%th Legislature and be guided by the prov-
isions therein set forth for further procedure to acquire this
vacant land,

Yours truly,

Blueher/¥LB . J.T.Robison, Commissioner,"™

T e i S i o L R

"(d) Application for survey signed by I.G.Yates,
dated June 8, 1920, as follows:

APPLICATION FOR SURVEY
Application No.

To County Surveyor
County, lexas, or to R.S.Dod, Diﬂ!ﬂ?g\:ﬂlm of.
Land District! :
By virtue of Sec¢tion 7 of an Act apgruvad April B, 1919, I
hereby apply for a survey of the Tollowing described unsurveyed
land appropriated to the Public Free School Fund under Chapter
11, Aot Fahruarg;zs 1900, to-wit:

Situated in Pecos County, Texas, about sixty miles
South & East from the Cowmnty Site. Sald tract is bounded as
follows: Beginning at southwest corner of Ssection 107, Block
194, GC&ST Ry. Co., and rumning east to river survey 63, Block
1, along the southern lines =f or limes of Section 101, 102,103,
104 in Blook 194, themce in a southerly direction along the lines
of section 63, Block 1, 62,61,60,59,58,544,643,55,64,63,52,51,
and to the southwest cormer o ﬁi :hnmn- ltr:igh{ west Ii%h
southerly line of 51, to Seetion 1, in Block 178, thence north-
west along the line of Seotlons 1, Block 178, 356,30,31,32,33, and
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B34, to the northeast corner of Seotlon 34
following the northwest line of Section

. Block 194, thence
3d,35,56,37, to section

38; thence in a northerly direction %o place of beginning in

Block 194, (N.B. -Write neme and P,C,iddress distinetly)

!'ﬂ'l

Yetes, applicant, P,0,Fort Stockion, Texas.
Received & filed in my office liay 13th, 1920, 9 o'olock A.M,. b
Alpine, Mey 18, 1920 R.8.Dod, Lic. Lnd, Sur,

R.E.l}oh; Licensed lLand Surveyor of

_Land

District, hereby ce

ify that the above and foregoing applieca=
tion No.__ was filed for record on the l4th day of

T

1020, at B GVeTock P.l, and recoreded in Vol, 35, Pages 11 end

12 in the office of County Surveyor Pecos County, Texas.
i

June 8, 1920 |
A, Lea, Co, Sur,, FPecos County.
Land Office S.F, No., 12341 - Application for Survey =
Filed June 14, 1920, J,T.Robison, lLand Comnissioner,
Phillips, Clerk,"

The conflieting applications of Yates and Holmes re-~
ferred to in the Commissioner's letter of Moy 8th, were adjusted by

written agreement between Yates end Holmes evidenced by letter signed

by them, addressed to 4.N.lea, County Surveyor, which reads:

"Phis is en egreement between J M,Holmes and I.G.
Yates on filing for vacant lands lying between their river

surveys and back surveysj

. We agree that you shall prepare applications to
give J.M,Folmes all vacency leying south of a straight line
commencing at SW corner of Burng 51 running straight to NE
corner of survey 35, end give I,C.Yates all land North and
Hest of seid land and J,M,Holmes ell land South snd West of
gaid line. This is an egreement by and between Loth of us

and we affix our signatures to same,”

n(f) Letter addressed to J.T.Robison, signed by

R,S.Dod, licensed land surveyor, as followsi

Hon, J,T,Roblson,
Cormissioner General land Cffice,
fustin, Texas,

Dear Sir:

"Alpine, Texas, May 13, 1920.

In accordance with the application of I.G.Yates,
received Hu{ 13, 1920, for a survey of a certain tract of

unsurveyed in Pecos County,
land surveyor under authorlty ef your letter of May 8,

referring Mr, Yates to me for a survey of sald tract of

Texas, made to me as licensed

1920,
land,

duly deseribed in his application and in your leftier, I enclose
field notes of a survey made by me of the land in questiom, -
duly recorded in the County Surveyors Office of Pecos County,

in which the land is situated.
The actual survey was made on the

me as

State Surveyor, determining and marking the lines of adjacent

surveys, and duly

“Eﬁ“"’ to your office, and the field notes
of that survey are adopted for the enclosed field notes,

e traet of land covered by these field notes 1s very
rought grezing land, no water, no timber, and its market value
as compered with lands in the vieinlty; would, in my judgment,

be #1.5@ PeT acTre.
Respectfully,
R.S.

. =il
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pod, who is now dead, surveyed the alleged vacancy as
shown by above letter, and returned field notes thereof as required by

law, which were later corrected, refurned and then approved by the Comm-
issioner of the General Land Office.

Letter from Land Commissioner which reads:

"GENERAL LAND OFFICE
Austin, Texas, lay 11, 1921,
Hrq I-‘G‘nm.

Fort mmmkk Stockton, Texas.
Dear Sir:

Your spplication to the County Surveyor of Pecos County for a
of land under Section 8 of the Aet of April 15, 1905,

hs r with the field notes for Survey No. Block Ho,
«0 acres, has been examined and the field notes approved,

"The land is classified as liin & Craz and velued at $2.,00 per

acre tmd is subjeet to sale to you upon the following terms,
to=wits

"For cash or one-fourtieth cash with 5% on the deferred prin=
eipal and without condition of settlement and imrpvement and
with the right to pay same out at any time and obtain patent.

Ir want to buy land for cash you should make your appli-
cation aceordin and send to this office the full eash payment
for the land e patent fee of §34,00 and recording fee of
$1,00. These fees should be sent separately from the remittance
for the land, If you want to buy the land on time, then you
should make your application and obligation anoorﬁlngl.r and send
sameé to this office with one=fortieth of the purchase price as
the first cash payment.

Enelosed herewith is a blank for application to purchase this
land, To aVoid delays, mistakes and corres are urged
to £ill every blank E space in making out 8 & eation to
purchase, der the law you will have SIXTY DAYS from this date
within which to file your application to purchase in this office,

In writing about t is matter please refer to S5.F. No. 12341,

Very respec .
J.T.Robison, Commissioner,"

By epplication dated June 2, 1921, Yates applied to pur~
chase under Aet of April 3, 1919, Chapter 163, the land surveyed by Ded,
and on June 7, 1921, the land was awarded to him by the Commissioner and
later petented to him by patent dated April 30, 1927,

The corrected field notes of Dod upon which the patent
issued, read as follows:

"Beginning at a rock set for the SW cormer Sur 61, Blk
1, I&GN Ry. Co. from which a rock mound bears Last 184 vrs, from
which mound East edge Caprock bears N 19" 25" I, boulder on poinft
brs 8 38" 30' Ej ;

Thence North 268 vrs, thence West 308 vrs to an I cor
of Sur 33, BElk 194;
: Thence £ 950 vrs, thence W 356 vrs to an E cor of Sur

aa,mklug :
e 5 950 vrs, thence East 1166 vrs to am E cor of
Thense S 285 vrs, thence East § vrs to NE cor Sur 32,
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Blk 1943 .
Thenee 8 665 vrs, thence East 1431 vrs to an E cor
of Sur 3233
~ Thence 8 950 vrs, thence East 1040 vrs to an East cor

of Sur, 31
%ﬂmncns?iﬂm, thence East 425 vrs %o an E cor of

Surs. aﬂ'

Thence South 950 vyrs, thence East 280 vrs to an §
cor of Sur. 303

Thenece South 950 vrs, thence Last 400 vrs to NE cor
Sur 1, Blk X8 17

Thence th 950 vrs, thence Zast 2566 vrs to an East
cor sald Sur. 13

Thence South 597.5 varas to the intersection of the
east line of sd sur 1 with a line from the SW cor. Sur., 51, Blk.
Cos to the north-east cor Survey 35; thence 5 44"
vre to the SW eor said sur, 51, a rock mound on a
narvow bagk bone, set on a large flat rock, from which foot of
qumartaunhwl&onmau“ﬂ}' W.
g% 51" marked on flat rock brs Nl 70" E 2 varas; thence North
- a rock mound from which bl bears N 27" 47' E,
W thence West 546 vrs to SW 62, rock
ks brs § 4" 50° E, point of bluff brs
nmkumdhuﬂ_“'ﬂ'ﬂhnn; thence North
960 vrs to NW 52, a rock mound rom which square bldr. on pt.

50" E white spot on bluff bears N 32" 05' E roeck mound
brs & 68" 30" E 66 Vrs; thence West 564 vrs to SW & 53, a rook

slope ridge, from which bluff bears N 10" 45'

nhautm'gll.dpumk « N 11" 50* W; thence North 950

g
“
w
5
-
1.
S

vrs to HW thence West 66 vrs. to SW B4; thence North 950
vrs. to NW 54, rock mound on ridge, from which foot of rim
brs., S 52" 30! E vook N 37" K3 Thence West 218 vrs to SW

mound on foot of ri from whiech white

S 83" 50" West projecting cap bears S 18" Wy Thence N 988 varas
to NW 60, rock mound on £ slope of

rock bears N 56" 30' E 59 wvaras; thence W 1171 varas to the

place of begimning."
From what has been said it is apparent thet when Dod

undertook %o w.rﬁx the land which Yates sought to purchase 1t was neo-
essary to locste the West line of the River Surveys and the East line

of Bloek 194, the latter line being ﬂm Eest line of Surveys 50,31,32

and 35. Both of these lines were ummarked, the line of 194 being obviously
80 in view of what has been said, Dod located the West line of the River
Surveys by rumming course snd distance West as called for in their field
notes from established corners on the River, That he ﬁiﬁ this correetly

is not questioned. He monumented and identified by bearings West corners
of River Surveys as called for in the East lime of the land patanted to
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Yates on April 30, 1927,

- It was then necessary for him to locate the East line ,,,
of Block 194, This is how he did it es shown by his reports to the
Commissioner of the General land Office and on file in that office,

By his first mm of progress it is shown that he
located the E, line of Block Z, and West line of Block 194, by rumning
mnandﬂuﬂaatm%%ﬁiﬂmﬂﬂmmmnmm:; :
and then went to the NW carner of Survey 5, Bloek 194, which cormner is
upon the line mentioned and two miles South of the Northeast corner of
Bloek Z. From the NW corner of Survey 5 (quoting from first report) he
"pan East by course snd distance to & point for N.E., Cormer 54, Blook 194,
end on 4520 varas to a point on the Yest bank of &5 Fecos River,"

| "If above premises are approved this will be the true
North line of Surveys B57,56,35,34, in Block 194, gnd the point set by

distence from emst line Blook Z for N.E, 34, will be the N.E. coxmer of

Block 194 ss called for in oricinel field notes.” (Italics ours.)

It is well to here mention that the N.E, corner of B4 is
about a mile north of the land in controversy. |

From the ah&u quotation 1t will be observed Dod suggested
and intended, subjeet to the Commissioner's approval, to locate the East
line of Elock 194 by running course and distance from the common East line
of Blook Z and West line of Block 194, -

The report deals at length with further preliminary sure
- Vveying whiech Dod had done, some of which was far to the South and upon
information therein disclosed to the effect that he found some original
corners in Blocks C3 and C4 on the South, the Commissioner rejected Dod's
suggestion above shown and instrueted him:

sisars o-5" S0k 354 e Tl e, i B " ST 2
such excess should be accordingly given %o or tiers of
surveys extending N and 8, through uidj Blocks 178 and 194."

This instruction caused the present controversy, for in
obedience thereto Dod determined the location of the east end west bound-
ary lines of the surveys in Block 194, by projecting the lines North from
surveye to the South located with reference to (quoting from second report)
"a line of originsl corners rumning east and south from N.W. 3 C-4, through

mmg-stonl. corner Survey 43, Block A-2, I wae instructed to make the
Rk E "h. "m“:“‘\ m‘- c.'.‘cﬁl.-ﬂﬂ.‘lggwa ;



widths of Surveys 178 and Block 194, East and West, accomodate itself
to the calls for these 0=8 surveys on South line of Bleock 178."  The
East line of surveys 33,32,31 end 30, as thus determined lay east of the
line if fixed by course and distance from the common line of Blooks Z
and m determined os Dod originally mlm should be done,

ruu notes of the vacancy were accordingly returned,
‘subsequently qo:mud in an unimportant detail end lppnm, the land
awarded tn Yates and later patented to him as above shown.

Dod aetually surveyed upon the ground the common line of
the vacaney and the River Surveys and established the momuments called for
1n his field notes to mark such line. But it was not necessary for him %o
actually run upon the ground the east line of Block 194 determined in
accordance with the Land Commissioner's instructions. By the prelimin-
ary surveying done Dod knew that the east line of Block 194, if located
agcording %o suech instructions, was a gertain distance west of the River
Surveys and that itmﬂwmmnnt line of River Survey 61
to one af the interior east cormers of 'Eu-wy. 88, Bloek 194, Accordingly
his first western call m_th- field notes of the vecancy is for 308 varas
from a point in the West line of River Survey 61 to an east cormer of Sur-
vey &3, Block 194.

From this east corner of 33 his field noctes for the west
line of the vacancy oall simply for course and distance and connections
with cornmers of 35, 52, 51, 30 in Block 194, and survey 1, in Block 178,
Not & monument was called for nor eny bearings given which would identify
and locate any of the cormers called for. Dod did not establish upon the
ground eny of the corners thus ealled for in the west line of the Yates
tract.

The position of the appellee is that the common line of
Block % end Bloeck 194 cen be definitely located from the Perry Hill and
Canyon cornmers and the correct way %o loecate the true east line of Block
194 FEKE (the survey of Block 194 being an office survey) is to run the
course and distance calls given in the field notes of Block 194, and if so
run sueh east line would be loeated about 425 varas west of where it would
be located according to the method employed by Dod under the instructions
of the Land Commissioner.

Appellee's further contention is that the west line n:t Dod's

suryey. sl _be established by ing course and distence (W, 308 varas)
‘Iﬁw“_ NS SRE nuig_ coroTin 33647
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from the west line of River Survey 6l sccording to Dod's field notes.
This method of fixing the lines would leave a number of parcels of unsur—
veyed land, in the form of parellelograms, rising one abowe the other in
stairstep fashion, with single corner connections, each tract being app-
roximately 426 varas wide, east and west.

It may be conceded and is assumed that the true east line
of Block 194 should be fixed in the manner indicated but for reasons to be
now stated we cannot coneur in the view that the West line of the land
swarded and later patented to Yates should be located as contended for by
appellee, | .

When the State makes a sale of its lands, its rights and
those of its vendees, when not controlled by statute, are the same as those
of vendor and purchaser as in the ease of natural persons.

Fristoe v, L.& H. Blum, 92 Tex., 76}

Willoughby v« Long, 96 Tex., 194.

In Woods v. Robinson, 58 Tlnl.; 655, Judge West said:

a:nortaini;:r:h:?ifzuigiﬁﬁg:ifnzgzggagisg e T hown
announced by the eourts and have been scted on in establishing

their lines, are all designed for the purpose of carrying out the
intention of the grentor., When this intention 1s oncé made mani=
s u L L & P LG L L

To the same effect are Robison v. Dess, 58 Tex., 4903
Boon v, Hunter, 62 Tex., 582; Welder v. State, 196 S.W. 868; Ruth V.
Carter-Kelly Lbr. Co., 286 S.W. 328,

This is but applying to conveyances of land that cardinal

rule in the interpretation of all contracts, nemely; %o ascertain the
intention of the perties and 'ghe effect thereto if it can be done consis=—
tent with the rules of law.

While boundery cases do not always upon their face show that
the decision rested primarily upon the rule of giving controlling effect to
the intention of the parties, yet in the last analysis it will be found
thet the decision in all cases was based upon that fundemental principle.

It frequently occurs that when the deseription of the
bounderies of a grant consistent upon their face are attempted to be app=
lied upon the grounds, Momiumul in the calls develop. . In such
cases controlling effect is always given to the boundary call ih.uh will

. =23~
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give effect to and carry out the intention of the parties and the call
inconsistent with and which will defeat that 1ntant1nn'u rejected as a
false call,

Such intention is to be ascertained upon the face of the
 grant read in the light of the surrounding faets and eircumstences. =

Boon v, Hunter, 62 Tex., 5823

Huff v, Crawford, 89 Tex., 214

Stafford v, King, 50 Tex., 271}

In the applieation of that doctrine controlling effect is
sometimes given to the calls regarded as the most reliable and therefore
of higher dignity and importance. Again, course and distance, or dist=
ance alone, generally considered the most unreliable call of all, is givem
controlling effect. In some cases gourse and distance have yielded to
calls for adjoinder with open unmarked prairie lines whieh could be
located acourately. Agein, calls for ﬂj.g-hnu have yilelded to calls for
natural or artificial objects whiech have diseppeared but the locetion of
which was known and shown. :

The numerous cases upon the subject need not be cited.

It may be safely asserted that in every case where incon-
sistencies develop in the boundary cells of a patent or deed when such
calls are attempted to be epplied upon the ground, controlling effect has
been given always to the calls which will earry the intention of the

perties when sueh intention has been ascertained in the light of the surr- :

ounding facts and circumstances. :

In the present case, according to appellee’'s own theory,
there was an area of unsurveyed, unappropriated land lying between the
River Surveys and Block 194. .

 In this situation Yates had the right to buy the vecancy
upon complisnce with the statutory provisions. |

It was the duty of ﬁhl Commissioner of the General Lemd
office to sell the same to Yates after the land had been surveyed as by
law required and compliance by Yates with the statutory provisions,

In the subsequent events culminating in the award and
patent to Yates the Commissioner acted as the authorized agent of the
State.

The surveyor Dod was the statutory agent to survey the
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land end return the field motes thereof,

The documentary evidence gquoted above shows mintak;:ly
that it was the intention of Yates to buy and the Commissioner to sell,
all of the land lying between the west line of the River Surveys, and
the East line of Block 194, and East line of Survey 1, Bloek 178, where=
ever those lines truly lay. From this conclusion no reasonable mind
can dissent. The written evidence upon its face shows this and it would
be fantastic to even surmise that either of the parties contemplated that
after the transaction was ¢losed there would be left in the Yates Ranch a
number of unsurveyed tracts belonging %o the State, lying and rising one
above the other in stmirstep fashion.

- 4 uﬁtmuing effeect be given to the distance call from
the west line of River Survey 61 to an opposite east corner of Survey
33, Block 194, as appellee contends should be done, then the intention of
the vendor and purchaser will be defeated.

On the other hand, if the field notes be construed so as
to give controlling effect to the eall for connection with such corner
and the calls for the other corners in the esst lines of surveys 33, 32,
%1 and 30, and line of Survey 1, Block 178, then the intention of the
parties is carried out,

Appellee's whole case rests upon the assumption that the
true location of such east corners and lines of said surveys can be ace~
urately and eertainly determined, and in our opinion the calls for comn-
ection with such ocormers wherever they may be found to be truly located
should prm:!.l and the distance call rejected as a mistaken call.

Under the circumstsnces here shown the error of the sur=
veyor Dod in determining the location of the east line of MK Block 194
should not defeat the plain intention of the parties.

The general rules of law above stated do not warrant such
holding end in all the boundary sases in this state arising upon a
similar state of facts the boundary cells were given a constructionx which
would effectuate the intention of the parties.

Beker v. Light, 80 Tex.,, 627, is directly in point.

The faots in that case are as follows: Longavilla Burvey

No. 4 lay west of and adjoining the Martinez Survey, No. 104. The con-
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troversy involved a strip of land 1564 varas long and about 212 varas
wide.

In December 1874, Von Roy conveyed to Light land des=
eribed as follows:

- "Being 400 acres, more or less, taken out of the
southeast corner of Survey Neo, 4 in the name of Francisco
Longavilla., ©Saild 400 escre tract is more particularly deseribed
and bounded as follows: Begimning at a2 stake set for the
southeast corner of said s No. 43 thence north 76 west
1446 varas to a stake set on southwest bo line of sald
_survey No. 4 for the southwest corner of this tract; thence
north 14 east 1564 varas to a stone set in the ground marked
X for the northwest corner of this traet, from which a mesquite
15 inches in diameter bears north 28-1/2 east 12 varas, do., 12
inches in diameter bears north 38-1/2 east 25 vares, do. 12
inches diameter bears south B5~1/2 east 18 varas; thence south 76
east 1445 varas to a stake set on the southesst line of survey
No. 4 for the northeast corner of this traet; thence south 14
west 1564 varas to the place of begimning, aceording to a survey
made by T.C.Nelson, deputy county surveyor, November 24, 1874."

Baker claimed the strip under a subsequent deed from
Von Roy, which covered the strip,

The common boundsry line between the two Surveys could
not be identified on the ground at the time Light bought. After Light
bought and before Von Roy conveyed to plaintiff the dividing line be=
tween Surveys No, EXENE 4 and No, 104 was established by agreement.

The evidence showed thaet at the time he bought Light
went upon the ground with a deputy énunty Surveyor who 'nmyod the land
Light was to buy.

They ran course and distence as called for in the orig-
inal field notes of 4, and drove & stake for the SW corner of the Light

tract, (C on the plat.)

"je then ren from the point ¢, where we had driven
down the stake (contimuing the course called for in said field
notes of su No. 4), 1445 varas to find the southeast corner
of survey No. 4 aforesaid, When we had run out the course and
distance we made a careful search for the southeast cormer of
. No. 4 aforesaid, but could not find same nor any indica-
tion of its true 1m1.itr. As we were running the said south
or southwest line of survey No. 4 ms aforesaid we found along
the route we ran at various places old marked line trees, INot
being able to find southeast corner of survey No. 4 we returned
to the beginning point, marked & on the map; from thence we
ran the course and dh%unu called for in the original field
notes of survey No. 4 to find its northwest corner, which brought
us to the point e on the map; thence we ran course called for in
originel field notes to survey No. 4 the distance called for
therein, to-wit; 2890 varas, for the purpose of finding the
northeast corner of survey No. 4. At the point thus reached we
made a careful search for northeast corner of survey No. 4, but
could not find same nor any indication thereof, We then made a
careful search for the east or southeast line of of No.4
. but could find no trace of same. In meking the we were
brought back to the locality where we had searched for the south=-
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east corner of survey No. 4, as above stated,

"Not being able to find the northeast or southeast
corners mor the east line of same, as above stated, we then
returned to point ¢ shown on the map, where we had driven down
the stake as aforesaid, from which point we ran es called for
in the deed in evidence from Von Roy to me W, 14 L, 1564 varas,
and there we set in the ground a stone and marked it X to in=
dicate the northwest corner of the land I was buying. This
stone we set at the point d on the map in evidence, and it is
8t1ll there with the huring trees which we theh marked and as
called for in my deed from Von Roy aforesaid, and same has
always been elaimed by me as my northwest corner. From the
survey mede of the line ¢ d as aforesaid end the location of the
soutbwest cormer of my land at the stake set as aforesaid at the
point ¢ on the map as aforesaid, and the location of the north-
west corner of the survey at the stone marked X set in the ground
at the point d on the map as aforesaid, the¢ surveyor said he
could write the field notes.

"We did not run out the morth line of my land nor
the east line, nor did we set a stake for the northeast and
southeast corners of my land as ealled for in the deed from Von
Aoy to me in evidence. No such stakes were ever set. We then
returned home, and from the survey made as aforesaid the supe
veyor drew the field notes from ch my deed was writtem. I
- had the words "more or less" put into the deed, and would not
acoept it until said words were put in."

In disposing of the case Judge Gaines said:

"The counsel for plaintiff asked the court to charge
the jJ in effect that since the undisputed evidence shows that
at the date of defendant's deed the scutheast line and the
southeast corner of the Longavilla survey was not marked upon i
the ground, the ealls in the deed for that line end that corner
mst give way to the calls for distance. They also requested a
charge to the effeet that the jury should find a verdiet for the
plaintiff if the lend in controversy was not embraced in the
rnumunﬁ boundaries: Beginning at the stone ealled for in
Light's deed for his northwest corner and rumning thence south 76
east 1445 varas; thence south 14 west 1564 varas; thence north
76 west 1445 varas, end thence north 14 east 1554 varas to the
h; > The refusal of each of these instructions is assign-
el as error.

"We are of the opinion that the charges were properly
refused. Ordinarily when there is proof that the calls in a deed
are taken from the field notes of an actual survey, a call for
distance will control e call for an ummerked line, especially
when the circumstances tend to show that the surveyor was unacq-
uainted with the true locality of the line and celled for it by
misteke, Such were the cases of Gerald v. Freeman, 68 Texas,
291, and of MeCown v, Hill, 26 Texas, 361. In a case of two in-
consistent calls of such a character one of them is usually the
result of misteke; and when it can be ascertained which is the
mistaken eall it will be rejected and the other adopted as that
expressive of the true intention of the parties. If in the
present case, when Light went upon the ground with the surveyor
end ceused the survey to be made, they had established corners
at the points g and I upon the foregoing map as the northeast and
southeast corners of the land to be conveyed, then there cen be no
question but that the ealls for the east line and the southeast
corner of the original survey should be rejected. That call must
be followed which corresponds with the survey as actually made.,
But the testimony shows that Light and the surveyor did not estab-
lish corners at the points indicated. It tends very utm:g:.ly -
to prove that the reason why this was not done was becsuse 3y
failed to find evidence of the east line and corners of the
original at the distance celled for in its field notes. lo
corner hﬁ% marked or otherwise fixed at the point marked
T when the survey was made, though the surveyor ran to that point,
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the question is, what did the parties to the deed intend?
Was it their purpose that the deed should convey all the
land lying between the north end south lines as extended
eastward to the line and cormer of the original survey, or
did they intend the east line of the land conveyed should
be where the distence called for would place 1%? We think
the intention was to m-ui the land up to the east line of
the original survey. In the light of the circumstances that
in surveying the land the east line and gorners of the
villa survey had been searched for and had not been found,
the use of the words "more or less" following the number of
aeres stated in the desoription indicates that the parties to
' the conveyance intended to convey all the land in the southeast
corner of the grantee's traet, snd that they were aware that
when the east line was established there might be either a
deficiency or exeess in the quantity. If the distances call=.
ed for in the deed were to control, the number of acres con-
veyed were fixed, and the words, "more or less" would be

ess, The defendant J.W.Light testified that he
insisted upon having the words inserted in the conveyance, and
they ere presumed to have been inserted for some purpose, Be-
sides, the languege "four hundred aores, more or less, taken
out cf‘ the southeast corner of survey No. 4" shows that it
wes the intention that the land should extend to the east as
well as the south line of the original survey.

"In view of the undisputed evidence in the case we
are of the opinion that the land in controversy passed by the
deed from Von Roy to Light. It follows from this conelusion
that it is unimportent whether or mot the court erred in
admitting the testimeny of the witness Beck. If error, the
pleintiff was noi prejudiced by it, because with or without
this Hst!.mng the only proper result of the triasl was e judg-
ment for the defendants, Bowles v. Brice, 66 Texas, 724."

In Beker ¥v. Light it is significant that the distance
galls were rejected though the surveyor actually surveyed course and
distance the south line of the Light lend. The distance calls of the
north and south boundsry lines were rejected because the surveyor daid
not aotually establish corners at the points fixed by course and dist-
ange, and to give controlling effect to course end distance would éefeat
the intention of the parties,

In the present case the field notes of the Yates tract
esll for comnections with eight corners in the east lines of Surveys 33,
82,31 and 30, and for two cormers in Survey 1, Block 178, but none of
the corners so called for were established on the ground, monumented or
otherwise identifiled.

In Willoughby v. Long, 96 Tex., 194, Judge Geines sald:

fThe f£irst question to be determined is: Did

Glenn's purchase include the entire survey, or was it limited

%o the 640 amcres off the south end of the trect? The plain=-
tiffs in error claim thet it embraces the whole survey, while

on the other hend the defendant in error contends that the south
640 sores only were included in that purchase. That controversy
grows out of the language, deseriptive of the land, emp in
Glenn's application to purchase., The deseription of the da
applied for is as follows: "The following land in section No. 23

Block No,.__, in lMeCullouch County, about 5 miles N. 63 W from
the center of said county pumnd for G:EN Company, Certificate
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No. 84, begimming at the N,.W, corner of survey No, 307 in the
name of John Startz; thence west 1900 varas to the place of
beginning."” If at the time the epplication was filed the
resurvey had been filed and the excess had been disclosed, then
this deseription standing elong would, as we think, have shown
that the intention was to apply only for the 640 acres on the
south end of the survey. But the resurvey had not then been
made, and the applicant had the right to rely and doubtless
did rely upon the original field notes as being correct., There
being nothing on their face to disclose an error, and since
the lines designeted in the application embraced the entire sur-
vey as shown by the original field notes, it is not apparent
to us that it was not intended to include the whole tract.
But the application proper is only a part of the transsction.
It amounts to nothing unless accompanied by an obligetion for
the unpaid balance of the purchase money. When the applica=-
tion proper, with the obligation and oath required by law, have
been filed and the first installment of purchase momey paiﬂ,
the right ¢f the epplicant is fixed and there is a contract
with the State. t is a familiar rule, that, in construing
contracts, all the papers which evidence the agreement must be
read togn‘har, in order to arrive at the intention of the par-
ties. In the obligation given by Glenn, the land purchased is
described as "whole of section 23, bloe MeCulloueh Countyj®
then follows substantially the same description as was given in
the appliecation, This shows, we think, that the intention was
to purchase the whole survey, and that the sale was a sale of
the entire tract, It also appears from the evidence in the
case that the language in the application, whieh creates the
sole difficulty in construing it, was thaf contained in a printed
form in the surveyor's offioce, and that the words "following land
in section No,_ _ " were inserted in the form s¢ that it would
meet the ocase, whether the purchaser desired o buy either the
whole or a part of the section, :

"We therefore conelude that the purchase by Glemn
ingluded the whole of the survey." :

In Brown v, Bedinger, 72 Tex., 247, it was said:

"The evident intention of the surveyor was to leave no
vacancy, and that intention should prevail,” :

In Moore V. Reiley, 68 Tex., 668, it was said:.

"It was the evident intention of the officers Ex repre-
sending the State to inelude in the locations all of the land be-
tween the Hanks end Ashmore on the east and the Rutledge on the
west; and we are of the opinion thet the surveys should be so
established."

In Ruth v. Carter-Kelly Lumber Co., 286 S.W., 322, it

was said:

"The intention of the surveyor who located section 9
mist preveil, Therefore, if he intended to include the land
north and west of the Leonard, as it was the evident intent of
the state that he should do, then the survey must conform to
his intention, and if he made a mistake in assuming the north
and south lines of the Leonard to be 950.4 varas, without measur-
ing them, or if an erronecus measurement was made, such a mistake
cannot preveil against the intent of the grantor spparent on the
face of the grant."

In Davis v. Baylor (Sup.,) 19 S.W. 523, the Court says:

"guxxt In view of the evidence, we think that the court
below was justified in holding that the parties to the last ment-
ioned deed intended toc convey all of the land lying between the
stone which marks the north end of the division line between lots
Hos., 4 and 5 and the true western boundary line of the Parker County
survey, whereever that might be ascertained to be, To confine The

T AR Ao b eatef e cotan 3385¢




defentant to the boundaries as contended for by the
sppellants would require us %o entirely ignore the several
ealls in the deed for the well-known line of the Farker
county survey. We think that the call for distance should
yield, in order to effectuate the intention of the parties,
and that the east and west lines of the lots should be
extended from the true west line of the Parker to the line
marked by the stone at the northwest corner of lot No. 9,
or vise versa. ie conclude that the judgment should be
affirmed,"

In Findley v. State, 238 S5.W. 956, Judge Jenkins, upon
rehearing, at p. 973, said:

nIt is evident that the state intended to convey

these lands in solid bodies, without sny vacancy between any
of the surveys. The field notes of the various lesgues sall

. for each other, and the maps prepared by the state's surveyors,
to which bidders looked, showed that the lines of the surveys
were coterminous. 1t was the intention of the state to so
grant the surveys, and of the contrectors to so receive them.

"By reason of the fact that several surveyors were’

doing the work in the field, corners were established on the
ground in such manner as %o leave vacancies, &s stated in our
original opinion herein, but in each instance these surveys
called for each other. These vecancies have been sold by the
Gapitol C y, and the parties purchasing them have for many
years been in possession of the same, and have made improvements
thereon, in ignorance of the mistakes of the state's surveyors,
which ereated these vacancies, We think, under these ¢ircum-
stences, the equitable title to these vacancies has been in the
Capitol Company ever since the capitol building was completed.
The patents should have embraced these veacancies, end equity
pegards thet as having been done which ought to ﬁava been done."

This cese involved excessive acreage in grants lo the
Capitol Buillding contramctors. A writ of error was granted and the case
affirmed in 113 Tex., 30, 250 S.W., 651.

See also Woods v. Robinson, 58 Tex., 655;

Lilly v. Blum, 70 Tex., 704;

Boon v. Hunter, 62 Tex., 582j

Waddox v. Femner, 79 S.W., 279,

We gquote with approvel from the brief of some of the
appellants, as follows:

"Tt is the general rule that a ecall for an unmarked
adjacent line which may be established with certainty will pre-
veil in case of a confliet with a variant call for distance.
ippellee invokes in this case the exception that this rule does
not epply where the adjacent 1ine was called for by mistake.

It seems to ue that the evidence in this case as gquoted above
shows conclusively that the mistake of the surveyor, Dodd, as
shown, was not in calling for the lines of the adjacent Surveys
3% to B0, but his mistake was in the distance that it would take
%o reach that line. Under appellee's theory, Dodd, under the
direction of the Lend Comaissioner, used an improper method of

5 ing and construction in determining the position of the
east lines snd corners of said Seetions 30 to 33, If so, his
mistake was not in calling for the line that he did call Tor,
but in estimeting the distance necessa to reach it. His

sole purpose was to find, if he could, lines and corners of
the adjacent surveys to the east and west, north and sofith, so

as to survey snd teke up all the land lying between said Bloek i,

AP A 6 apndh _ MESEFP



1%CN, and Surveys 30 to 35, Block 194, That was his dominant
purpose, his principal aim, snd what he endeavored %o do, and
that was the reason that he asked for the instructions from the
Land Commissioner as to what method to use to locate the east-
ern lines of Seetions 30 to 35, If the Land Commissioner had
instructed him to use a different method which would have
correctly located the eastern lines of said sections, then Dodd
would have inserted whatever distance was necessary %n reach
- these lines. Therefore there was no misteke in his calls for
Sections 33 to 30 inelusive. That was certainly where he was
trying to ﬁpin that was the point he intended to reach; and
that he did intend to reach these lines and cormers is shown by
the fact that Dodd's field notes of the Yates survey called eight
times of the lines and corners of Surveys 33 to 30 inelusive.
As stated above, if the call "308 varas west" is extended 425
varas, then tviﬂ according to appellee's evidence as to the
location of the east lines of said Sections 33 to 30 rema in-
ing ealls in Dodd's field notes will follow those lines in all
their variations and include all the land which Dodd intended to
include between Block 1, I&ON, and sald Surveys 30 to 33, Dodd
knew that there were two methods might be used to determine the
mxxk east lines of Sections 30 to 33, one mf by course and dist-
angce from the east line of Blook Z, and the other by projecting
the lines from the known corners in Bloek C-3 north to Elock THE
194, When Dodd received the instructions to locate the east
lines of said Surveys 30 to 33 from the cormers in Bloeck C-3 to
the south, from the Commissioner of the General Land Office, he
then ecalled for sufficient distance to reach that line 1f it was
properly located as the Commissioner directed. This is shown
by the testimony of the witnesses Goodfellow and B.K,Taylor, and
is practically undenied by the testimony of Mr. Lea, although Mr.
Lea says thet he was unable to identify the cormers in Block C-=3.
But Cspt., Dodd, in order thet there might be no question as %o
meking the west line of the Yates Survey eoterminous with the east
line of Seotions 33 to 50, did not mark the west line of the Tates
Survey on the ground, @id not run said lines at all, but tled
the same to the east lines of Seetions 33 to 30 inclusive, by
many cells, thus evidemeing his plain intention to include all the
land within the Yates Survey up to the lines of said Sections 30
to 23, whether located by the construction now contended for by
the appellee or that adopted by the Land Commissionex,"***F¥¥¥

"The questlion, as we undersbend the authorities, is
whether the surveyor would have called for the adjoining survey
if he had been advised of its true location; in other words,
was it his intention to go to such line and eonform his survey
thereto, This is not a cese of traeing the actunl footsteps of
the surveyor on the west line of the Yates Survey. Ee made no
actual survey of that line, nor did he mark its boundaries other
then by his calle for the east lines and corners of Surveys 33 to
30, DlNow, sccording to all the tesbimony the east line of Sur=-
veys 30 to 33 can be certainly estnblinhna by one of two methods,
the one used hirnodﬁ, by projecting a line north from corners in
Block C~3, or that is incorrect as a matter of law, as appellee
contends, then by measurements from the east line of Block Zye It
is well {0 note here that the appellee is under the necessity of
establishing as a fact thet the east lines of Surveys 30 to are
definitely fixed and cen be located on the ground, otherwise ap
ellee seeking to establish a vacaney would be bound %o fail. 1
he is right in his contention that 1t should Dbe located by course
and distance from the east line of Bloek Z, then it has always
been thus definitely fixed and its location merely a matter of
measurement,. Then we have a case where the primary intention of
all the par%iaa to the transaetion, inmeluding that of the surveyor,
is to extend the survey to an unmarked line, but its location not
definitely known, The case of Baker v. Light, 80 Tex., 037,
govers this situation like a blanket."

Maddo v. Fenner, 72 Tex., 291, aunounces the doctrine

that in a proper case the call for an ummarked line or corner of an adjac=-
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ent survey, the position of which can be ascertained with accuracy,
will prevall over course anﬁ diﬁtanae. That raling has been often
applied in'auhleqnnnt cases.

Davis v, Baylor, (Sup.) 19 5.W. 523;

‘aggoner v. Daniels, 23 S.W, 738, and others,

In this connection also attention may well be called to
excerpts from the opinlon of Justice Greenwood in /nderson v. Polk, 297
S8,Ws 219. That case was disposed of upon ZExE general demurrer but it
was en action under Artiele 5325 R.S., and is very moridmx pertinent upen
the right of appellee %o have the land deseribed in his patitian'daclartﬁ
to be vacant, unsurveyed land, nnt'anhraueﬁ in thn_hounﬁnrias'or a prior
grant by the State,

That case involved the status of land within the corp=-
orate limits of the City of San Antonic whiech had been exposed by arti-
fioial and permenent changes in the ehanrel of the San Antonio River,

The position of Anderson was that thereby the land became a part of the
'w‘nlia domain, subjeet to survey and purchase, He applied to the um
Commissioner for a survey. The Commissioner declined to recognize the
land as vecant; Jjust ss he did in the instant case. '

Anderson brought sult sgainst Polk, the Surveyor of Bexar
County. The City of San Antonio was impleaded. In holding the patitimﬁ
sub jeet to general demurrer, Judge Greenwcood, among cother rulings, saidj

"Bearing in mind that the one obstacle to the survey
sought by plaintiff in error, according to his own petition, was
the ruling of the Land Commissioner that the land in controversy
was not subject to sale by the state, if the Commissioner's rul-
ing would be upheld by the location of the land withln the grant
from Spain to San Antonio, 1t must be presumed thst the land so
lies, wawskakk ;

"The action of the Commissioner of the Ceneral Land
Office, in holding that the land in controversy was titled land,
raises the presumption that it was embraced within the boundaries
of a valid grnnt, which presumption is grnatlin;trnngthnnﬂ&, as
we have said, by plalatiff in error's allegations and the facts

within our judicilal knowledge. **¥Fwxwkiik*
"Nor are we concerned here with the chamracter of right

or title held by San Antomic under the ancient grant to part of

the river bed. It suffices to uphold the action of the courts
below in declaring the petition bad on general demurrer to say that
the specific facts pleaded by plaintiff were wholly inadequate %o
overturn the action of the Commissioner of the Ceneral lLand Cffice.
S0 long as the Commigsioner's act appears to have been lawful, no
mandamis will issue against the county surveyor."

In the present case the Land Commissioner declined te
recognize the alleged vacancy.
As shown by the plaintiff's petition he advised Turner;
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Mids offise %o Warrens aivise fhas any vesency Srlutes sso-
gm :ge t&gvi;:{idmm:::morwfﬂjmant surveys. According-

Under Judge Creenwood's opinion it seems to us that in
the instant ﬁasa the eonstruetion pl;aarl by the Land Commissioner upen
what was shown by the records of his office, is well nigh, If not whelly,
noﬁcluniw, of the proper 1ntu-pretaﬂun to be placed upon thn toundaries
of the prior grant to Yates,

It is certainly absolutely confirmatory of the view that
it was the intention end purpose of the State to grant to Yates all of
the land lying between the River Surveys and the Last line of the Surveys
1%:: the West in Blocks 194 and 178, and that the suthorized representative
of the B_taH thought such purpose had been accomplished. |

Under the authorities we are of the opinion that in order
to effectuate the plain intention of all the parties the distance ocall
(w 308 varss) in the field notes of the Yates Survey must yleld to the
ealils for the corners in the east lines of Surveys 33, 32, 31, 30 in Blook
194, and Survey 1, Block 178.

As thus construed they embrace all the land lying between
the west line of the river surveys and the east line of the five surveys
mentioned.

Before passing finally from discussion of the proper con=
struction to be placed upon the field notes of the Yates tract attention
should be called to certain phases of appellee's brief.

While it is never di..ru.utly and positively so steted in
such brief the inference to be drawn from meny statements thmin is that
Dod, from a .point 268 varas north of the S.W. corner of Survey 61, Elodk
1, I&CGN RR no.. ectually ran upon the ground the call of 308 varas to an
east corner Ior Survey 33, Blﬁal: 194. This is the first western call and
north line of the Yates traet. It .wnulﬂ also be inferred that Dod
actuelly ren upon the ground from such corner of 33 %o the succeeding cor=
ners in Surveys 33, 32, 51 and 30, .111 Block 194, and Survey 1, Elock 178,
which corners are called for in the west line of the Yates tract.

Dod did not survey the north, west and south line of the
Yates tract upon the ground.

His two reperts, partioularly the second or final one,
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upon their face plainly show he merely esleoulated the distances called
for in the North, West and South lines of the Ihtas. It was unneceg@sary
for him to autually run those lines becsuse he could by caleulation
determine those distances from preliminary work previously done upon the
gruunﬂ, particularly ﬁht lines which he ren in locating the common line
between Blocks Z and 194, and the line which he ran from the N.W. corner
of Survey 5, in Bloek 194, to a point for the ,E, corner of Survey 54;
Bleck 194, and op 4520 varas o a point on the west baﬁk of the Pecos
Rivnf as shown in his first report; end es shown in second report, by a
line actually run from the N.¥. comer of survey €2, River Survey, to
the I.E, corner of survey 54, Block 194, "and found it 11 varas north
and 42 varas west," ' '

From these lines sotually run and other work done in the
field and ahawn in the reports, it was matter of simple calculation for
Dod to know the distances calls to be inserted in the north, west and
south lines of the Yates Survey, end his second report upon its face
shows that the calls were based upan.naluulntiona, apportioning excess
north and south, east and west as directed by the Land Commissioner.

~ This opinion will not be burdened with quotations from
Dod's reports, It is already unduly prolonged, Suffice it to say that
if the reports of Uod be read showing how he actually did the work it
will affirmatively appear the North, West and South linez of ﬂlﬂ Yates
Survey were not actually run on the ground,

Appellee in his brief aslso lays mmueh stress upon a monu=
ment placed by Dod to merk the NE corner of 34, ecalled in the brief
"Dod Reference liomument NES4". At one point in the brief it is stated:

: "The 'Dod Reference Monument, N.E. 34' nails down
the west line of the Yates Survey acaur&ing to 1ts course and
distance calls contained in its field notes, such that they
cannot be extended under eircumstances farther west than
its course and distance calls from its well marked east line
will take them."

We do not see how this can be successfully asserted when
there is no reference in the Yates Field Notes to such monument or %o
any line or corner of Survey 34, Said survey does not adjoin the Yates
land; the so called Dod Reference Momument is about e mile North of the
Yates land.,

Such monument is important only as determining the loca=
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tion of the E. line of Bloeck 194 smcoording to the instructions of

the Land Commissioner to ]}:od end the pleintiff's whole case rests

upon the assumption that as a matter of law suech ma'thnd of determining
such east line is erroneous,

e The conclusion having been reached that the bnundm
calls of the Grant %o Yates, properly interpreted and umtmﬁ. embrace
all of the land lying bﬂwm the west line of the River Survi:pa anéd the
east lines of surveys 33, 32, 51 and 30 in Bloek 194 and Survey 1, in
Blook 178, it follows that it is all titled land and no vscaney axint:
sub jeet to be surveyed under Artiele 5323 R,.S,

Fitzgerald v, Robison, 110 Tex., 4683

Maddox v. F-ﬁmr, 79 Tax'., 2793

0'Keefe v. Robison, (Sup.) 292 S,%, 8543

Taylor v. Heirs of Lewelyn, 79 Tex,., 96;

Windsor v. O'Commer, 69 Tex., 5713

Mackey v, Robison (Com,) 291 5,w. 11023

Flelder v, Houston 01l Co. (Com) 208 5.W, 158;

Schnackenberger v, State, 229 8,7, 9543

Since the petent covers the land 1in controversy neo ;nu
but the State can question its validity or has any right arising out of
the fact that there is an excess of the ascreage contained in the grant te
Yates above what was originally estimated,

Fitzgerlad v, Robisen, 110 Tex,, 468, 220 sS.W, 7683

Mackey v. Robison (Com) 291 S,W., 11023

O"Keefe v. Robison (Sup) 292 S.W, 854,

For the excessive acreage the State mey recover the
purchase price. Willoughby v, lang, 96 Tex., 194, Whether it has any
other remedy need not be inquired,

It is apparent there i1s a confliet of interest between
the Yates interests and Mrs., Smith and those claiming under her. The
Smith interests own Surveys 31 and 33 in Blook 194, and Survey 1, in Bloek
IR 178,

" The land granted to Yates under the Dod field notes how=-
ever construed conflicts with the Smith interests. For this Court %o
now consider the merits of the claim made by the Smith interests would be
to prejudge the merits of the controversy between the respective interests
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when such issues have not been developed. This is not to be done ir
it can be nfoiﬁné. : |

The issues between the Yates interests and Smith inter-
ests could not be injected into the present litigation,

Under Article 5323 R.S. the scope of the 1nqutry 1!
limited to the determination m,ly of whether the M hunhud in
the petition is unsurveyed land belonging to the public rnn uhnul fuﬁ.
Only when that issue hnﬂ been answered in the nﬂimtin does the s.tlhii
authorize the issuange of the writ of mandams against the surveyor,

The primary effect of the statutory action, when suecess=
fully maintained, is to first impress the land, as against the adverse
#in:lunts, i:l.th the status of unsurveyed land belonging to the pubdblie
free school fund, As respects the parties to the litigation this feature
of the judgment operates as in rem. ;

If it be determined that it is not such land then the
Plaintiff's case fails as to all adverse claim=nts,

The judgment in this respect is an mxkimwk entirety, It
is indil.ﬂ.aihla; quasi in rem,

In such cases a reversal as to one defendant operntes as a
reversal as to all defendants, GSee cases cited I Michie Digest 976, et
88,

For the reasons stated the case must be reversed and
rendered upon the applall of certein of the Yetes interests end this opera=
tes %o reverse X and render in behalf of all adverse claimants,

It is therefore unnecessary to oconsider the merits of the
appeal by the Emith interests and for the resson stated we refrain frem
doing so.

We desire it to be understood that nothing in this opinien
iz to be considered as authoritetive in any litigation now penﬂing or :
hereafter arising between the Yates interests and the Smith interests.
T-har issues between them are wholly undetermined,

For the purpose of this appeal we have resclved in favor
of appellee, Turner, without consideration of their merits, questions of
feet and law presented by the various Smith interests.

It is deemed unnecessary to consider the merits of those
questions for resolving them in favor of Turner, he nevertheless, has no
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~ pight to have the land declmed to hJ. ummmc for it is embraced
Githin Ahe rnt be YebeMe g RS
Reversed end judgment here rendered deoxeeing that the
land deserived in the Plaintiff's petition is mot Vecant, wae ~eye
that the S mrrmr X s 'W .« s v PRER IR
each of them be mmzm umt m and recover iheir uuh of the
plaintiff, '

Reversed snd rendered.
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