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e Re: Title to the old bed of-the San Antonio River (. .. .,
and Dunn's Bayou cropaing your Huff Unit No, 2, « - " ..
iefuglo County, Texas, R s T e AT

\ i d 'i]. o

CEERC
A B R T

#re Po Ry Rutherford
isnpergon Bullding
Houaton, Texas

Dear Sirs ' o e _' See i

You have apked that we advise you as to whether e
bunn's Beyou and tne old ved of the Ben Antonilo River, where .
they oross or adjoin your Huff Unit No, 2, are owned by the .
State of Terazs ¢p are owned b{ the Idauinin; landowners glnl ;i
thus subjeet to your various leases from such landowners),

It 1o our understanding that up to approximately '. - =
1000 the 3an Antonio River ran through the old bed adjoining ' .
Iulf Unit No, 2 on the North, and thet the average width of
the atrean fromn the mouth up past the aros in guestion was
in excces of 30 feet, We ere further advised that in about .
the year 1900 the course of the San Antonio River was suddenly
enifted in that the mtream broke through into Dunn's bayou . °
nrd since thot time hes followed Dunn's Payou rather than the :
cld bed, It further appears that the average width of the s
present streem 1s in excess of 30 feet, There is oonsiderable
dcubt whether the change in course was & natural avulsive .
ciiinge, or was artificially caused by the operations of the . .~ -

then landowner, . ; R

Asauning the above facts to be g¢orrect, it is our
cpinion that the bed of Dunn's Dayou is owned by the State .
of Texss and 1a not subjeot to the various leases exeouted -
by odjoining landowners, It is further our opinion that if
the change in ocourse from the old bed was caused h{ natural °
evulalon, then the title to the old bed became vested in the
aifoinlog landowners, and consequently the half of suoch bed
adjoining your leascs became subjeat therete,, However, if . .-

r »




the change in the course of the 3an Antonio River was oaused - °
by artificlial means, in our opinion the law is so unsettled
&8 to0 the ownership of the old bad that you would not be
safe in conduoting operations in much 0ld bed in the absence
of a Jjudlcial determination of ownership of such bed,

The Courts of this state have long held that the
beds of etreams navigeble in fact or in law are reserved ;
to the state. Artlole %302, RcCS 1625, defines navigable = ..
sircans as "all streama po fnr a3 they retain an average width
of 30 feet from the mouth up , , , n Wﬂ" 116 Tex,
82, 286 SM. 467, the Court desoribed the bed of & navigable
atream as follows: : : e

"The bed of a stream 4s that portion of its soil i
wiilch 1s alternately covered and left pare as

there may be an incrcase or diminution in the
supply of water, and which 1is adequate to contein
it at its average &and mean state during the entire.
year, wlthout reference to extra freshets of the
winter or spring or the extreme droughts of the
summer or autumn,”

The United States Supreme Court, in ﬁiﬂig_gﬁaggﬁaagll
v, State of Texas, 260 U,S. 606, 43 S.Gt. 221, G7 L. Ed.

5

ln detcewlning the dispute between Texas and Bkllhuma as to {h!:;

locatlon of the bed of the Red River, laid down rules whioh .
have been adopted by the State Courts of Texas, to-wity

(31

"The South bank of the river is the water=-washed' - o
énd relatively permanent elevation or acolivity, '* '’
commonly called & cut bank, along the southerly

side of the rivor whioh separates its bed from

tho adjacent upland, whether valley or hillé

and usually serves to gonfine the waters within

the bed &nd to preserve the course of the river,

"The boundary between the two states is on and alon
that bank at the mean level attained by the waters
of the river when they resch and wash the bank
wlthout overflowing 1it., - i B g




"At exceptlonal places where there is no WL o oy
defined out bank, but only a graduel incline B Lo
from the sand bed of the river to the uplamd, . . onup b
the boundary 1s & line o.er such ingline eone B e
forming to the mean leval of the waters when Lt e
other places in that vioinity they reach and A g, 2
wash the out bank without overflowing it, ., . R
"The boundary line is a gradient of the flowing ., - vt
water in the river. It is looated midway between :

the lower level of the flowing water tha SRS T
reaches the cut bank, and the higher level of L e R
that Just does not overtop the gut rank," e

Where the river takes m new course, whether by
procecs of relictlon, avulsion or artificial change, the _
title of the landowners to the new bed is di ided and A T
becomes vested in the State, Ma v 122 Tex. 213, .¢+
5:16 S o]lq § (Ed} 435; a t l'l‘lox . 59! IBG B t" L] s
(2d) 144, If the change im caused by avulsion, leaving the
o0ld river bed dry, title to the old river bed vests in the A g
landowners ad joining same, Mapfrais f' dtate, supra. However,
there are no authoritative decisions in this atate as to A
whether title to the abandoned river bed similarly vests in ;
the adjfoining landowner where the change in course of the
river 1s causecd by artificial means. The case of
153 S.W. (2d) 660, T.C.A. 1941 (er. refd., W.M,), indicates
that title would remain in the State, while dictum in -
sion Lake Club y, Heath, 126 Tex. 1!6. 86 8.W.(2d) 341, 1ndi~

catees the oontrary.

e

in view of the above, we oonolude that the bed (- el e
Dunn's Bayou 18 owned by the State of Texag, and that the ‘
cwneérship of the old river bed is in such doubt that no LI
operations should be oonducted thereom in the absence of e
Judicial determination of the ownership of same, e

Yours very truly,

~... VINSON, ELKINS W'WBEMS . . . '°

'.;By“ & QO aem
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NOTE:
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| Stream souce -
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