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HEPPARD e
URVEYING CO., INC. AL LAND OFFICE

Registered Public Surveyor - Licensed State Land Surveyor G NER

89

DIL FIELD
FUPE LINE
BOUNDRY
RETRAGEMENT

1133 N. 2nd, Suite 205 Abilene, Texas 79601 (915) 676-4121

May 14, 1986

General Land Office
Attn: Herman Forbes

Sir please find enclosed the original of the corrected field
notes for the Moses Evans Survey No. 1lll and the report,

Please dispose of the first report I sent to you for review as
we discovered that the bearings on this report needed to be rotated
into the State Plane Coordinates.

We have prepared field notes and plat for one tract cwned by
our original client and are now preparing those for a second tract.
These should be ready the first of next week. HWe have also been
approached by others who own land in the Hoses Evans Survey.

Respectiully

The original Mylar of the map is being sent in a seperate tube.

canidit 2P830
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HEPPARD _
URVEYING CO., INC. e

Registered Public Surveyor - Licensed State Land Surveyor RETRACEMENT

1133 N. 2nd, Suile 205 Abilena, Texas 79601 (915) 676-4121

December 6, 1985

Honorable Gary Mauro,
Conmissioner
General Land Office

Austin, Texas 78791

Attention: Herman Forbes

RE: Report of survey made in regard -
to size and location of Moses

Evans Survey No. 111,

The Moses Evans Survey lies in a picturesque gap in the mountains
of central Taylor County and was surveyed originally to front on the
east or south bank of the Clear Fork of the Brazos River, now known as
Elm Creek. The coriginal surveys were made in 1852 by J. G. McDonald,

a Bexar District Surveyor.

The town of Buffalo Gap now sits partly on the Moses Evans Surwvey
No. 111 and the A. M. Boyd Survey No. 112, at or near the site of an
'\
old buffalec hunters camp.

In interviewing old timers of the Buffalo Gap community, it appears
to be conmon knowledge that the location, as well as the size, of surveys
in this area are questionable, Many of the land holdings of this area
have been in the same family since the late 1800's. Perhaps the most prom-
inent indicator of the problems surrounding the location of surveys in
this area is a court case styled 5. C. Simmons V5 J. H. Grant, which even-
tually went to the Texas Supreme Court. This court decision will be dis-

cussed later in this report.

In preparing this report, I have conducted extensive research in
the Bexar District Surveyors records, the General Land Office, Palo
Pinto Land District Surveyors records, the Jack County Court House, and
documents of private individuals. Along with this research of documents,
an extensive survey was made on the ground to determine the relationship
of the various surveys in this area. During this research, I have accumu-
lated numerous plats, sketches, and documents. UMany of these will be used

1 s @xhibi'ts ‘throughout this report.
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J. G. McDonald, a deputy surveyor for Bexar District, came to West
Texas to lay out lands for several hundred land certificates, as well as
locating lands that had been set aside for the public schools of the coun-

ties in Texas.

In the early Spring of 1852, he and his surveying party began at the
convergence of the Concho and Celorade Rivers. From this point, he ran
a base line N 15°W from which he would lay cut the surveys he was commis-
sioned to do. This base line ran to the west of the Moses Evans Survey
No. 111, alcng the west line of the Samuel Andrews Survey. At this point,
it was later found, due to an encounter with an Indian hunting party, Mr.
McDonald had a 824 vara jog to the east in his base line. The base line

continued on northward through what is now Taylor and Jones Counties and

into Stonewall County.

It should be noted at this point, that the surveys made in the area
covered by Mr. McDonald's criginal surveys have been guestioned by many
others, In the Fisher County General Land Office Records, sketch 19-4,
in court preceedings Perkins. V5 Newman, Surveyor Martin Duvall's deposi-
tion, dated June 30, 1898, states "There is abundant evidence of careless-
ness in all of McDonald's work. There is error in Leagues 313 and 314 that
is very large and also in in length of 315. These errors approach this very
close in magnitude and go to show that they may be expected anywhere in
this man's (McDonald) work." In the same case, C. R. Breedlove states in
his deposition that, "The surveys in question are part of a block of sur-
veys made in 1852 for Moses Evans, a locator assisted by one MeDonald,
surveyor for Bexar County." Also, in Fisher County, sketch file 20, H. &
T. C. V5 J. W. Halse, Surveyor Duvall again states, "McDonald's work was
full of errors. If McDonald calls for 1 vara, it equal 1/25 vara true
measurement. bkhen chainmen did not agree on the tally (number of times
chain had been pulled) rather than re-chain the line, he would add one
tally. (200 varas if used a 20 vara chain)." Notations stating "Several
surveys dcne at the same time by McDonald appear to be excessive with river
taken as a straight line," were found on the file jackets of river surveys

in Jones & Taylor Counties.

From the above findings, as well as those in the area of our present
concern, it is evident that Surveyor McDonald and his party were attempt-
ing to complete their work in this Indian infested territory and return
to the safety and comfort of their homes.

@ dm»rﬁzl 37833
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Surveyor McDonald began his river surveys in the area of Fort FPhan-
tom, then an active military outpost for this region. He then ran west
along the Elm Fork of the Brazos and south along the Clear Fork of the
Brazos laying out surveys on both sides of the river. He called to mark
trees along the banks of the river at the appropriate survey corners. It
appears that, as was standard practice at that time, Surveyor McDonald only
marked these river front corners and did not set corners for the backs
of his surveys. These corners were calculated to be back from the river

a sufficient distance to give each survey it's called quantity of land.

Upon completion of his surveying, Mr. McDonald returned to San 2
Antonio and wrote field notes of the various surveys. These were then for-
warded on to the General Land Office for filing. (See Exhibit Bl, copy of
field notes from Bexar records and Exhibit B2, copy of field notes from
General Land Office file.) Surveyor McDonald also filed a map showing sur=-
veys he had done, in what is now Taylor, Jones and Fisher Counties, in
the General Land Office, This map, dated September 30, 1852 and signed by
McDonald, is shown in part by Exhibit C,

For the next 15 years or so, after the McDonald survey, the area of
the Moses Evans Survey was largely uninhabited, except by Indians. In the
early 18/0's, buffalo hunters made a permanent camp on the river at or

near the present site of the town Buffalo Gap.

As more families came to this area, the hunters camp gave way to more
permanent wooden houses and stores. On July 3, 1878, Taylor County was formed
and Buffalo Gap became the County Seat, The location of the survey lines

laid out by McDcnald were soon to become a point of much interest and debate.

Two groups of townsite promoters were wery active in this gap in
the mountains known as Buffalo Gap. In March, 1879, one group, who owned
land in the Stephen Scallorns Survey No. 113, filed a plat of their town and
called it Taylor City. The second group, claiming land in the A. M. Boyd
Survey No. 112, platted their town and called it Buffalo Gap., Both towns
were platted and filed in the Taylor County Records in Volume A of the Deed
Records. Both sets of promoters claimed their land to be on the site of the

original Buffalo Gap Settlement.

About this same time, J. H. Grant filed application for a VACancy un-

der the Pre-emption Statute. He claimed this vacant or unsurveyed land

(3) toaerilin 22833
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to be in an area south of the A. M. Boyd Survey No. 112, This c¢laim was
surveyed by Lymann Strickland, the first county surveyor of Taylor County.
His first field notes are dated January 9, 1878, but were cancelled by
corrected field notes filed by Strickland, dated December 12, 1879.

This claim of a vacancy was made, based upon a construction of the
old river surveys by Palo Pinto District Deputy Surveyors Murray Harris
and D, L. Cunnigham. Their construction can be seen on plats filed by them
in the General Land Office. (See Exhibit D1 & D2)

These plats indicate their finding some of the original corners set
by McDonald. They found the northwest corner of Samuel Andrews Survey No.
117, the southwest and southeast corners of the James Vaughn Survey No. 61.
The supplementary sketch D2 shows that they also found a number of corners
beginning at the northwest corner of the James Vaughn Survey No, 54 and

continuing northward down the river.

The location of the Grant Survey, using this construction of the Palo
Pinto surveyors, raised many objections. On November 6, 1878, 5. C. Simmons,
the owner of the Boyd Survey No. 112, sent a letter of protest against ‘the
issuance of a patent to the J. H. Grant Pre-empt Survey to the General
Land Office. Along with his letter, he sent a statement by Surveycr
Strickland; in which, Strickland said no orginial corners in the area of
the Boyd or Evans Surveys had been found. Strickland also stated that

he believed there were no original corners existing in the area.

In an attempt to bring about a final settlement to the many con-
flicts at hand, the S. C. Simmons group, whose townsite (Buffalo Gap)
was on the A, M. Boyd Survey No. 112, filed suit in the District Court of
Taylor County, the 27th day of October 1879, The suit was an action of
trespass to try title against both the Taylor City group and the J. H.
Grant Pre-emption Survey.

The defendant, J. H. Grant, pleaded not guilty and said that his
claim was to unsurveyed public school lands which did not conflict with

the Boyd Survey.
During this same time frame, Surveyor Strickland also surveyed

another pre-emption survey in the area he supposed to be south of the

Boyd Survey and west of the Moses Evans Survey No. 111l. This survey,
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the J. S. Curry Pre-empt 6077, was patented on his field notes, whereas

the J. H. Grant Survey was never patented.

When the lawsuit came to court, the defendants claimed they would
not be able to receive a fair hearing. Thus, the trial was moved to

Belle Flain, the County Seat of Callahan County.

Testimony in the case came mostly from surveyors who had attempted
to reconstruct McDonald's original surveys. Surveyor H. M. Henderson re-
presented the defendants ( J. H. Grant & Taylor City). His construction
was based upon prorating the excess between the northeast corner of the A.
M, Boyd Survey No. 109, and the northwest corner of the Stephen Scallorns
Survey No. 113, as established across the river from the southwest corner
of the B. H. H. Butts Survey No. 60, Sald southwest corner having been
recovered and identified by original bearing trees. Mr. Henderson, having
found large amounts of excess, used an identifiable bend on the river to
locate a point where the Boyd No. 109, the Vaughn No. 107 and the Moody

No. 108, could have a common corner as indicated by McDonald's map.

Surveyor W. C. Powell represented 5. C. Simmons, the owner of the
A, M. Boyd Survey Mo. 112, Mr. Powell, after an extensive survey, conclu-
ded that the river surveys done by Mr. McDonald, could not be put on the
ground according to call course and distance. He then took the relationship
of the surveys as shown on McDonald's plat and field notes and located
the Moses Evans Survey No. 111 accordingly. Mr. Fowell's report, al ong
with his two sketches, are included in Exhibit E1-E13. In essence, Powell
located the Moses Evans Survey No. 111 by natural monuments, the highest
priority of calls in reconstruction, as he found them on MeDonald's plat
and sketches on the face of the field notes. These monuments were identi-
fiable bends of the creek. Although Mr. Fowell does not mention the fact,
the nerthwest corner of the Boyd Survey No., 112 hits the river at a point
where a slough, or drain, comes into. it from the west. This is indicated on

Powell's map. (See Exhibit C.)

After hearing many objections and debates over the points of sur-
veying and re-construction of old surveys, the case was submitted to the
jury. The jury returned, finding in favor of the plaintiff, 5. C. Simmons
and Mr. Powell's constructions of the old surveys. (Copy of judgement
Exhibit F1-F4.)

5
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Both defendants appealed the decision and in May of 1881, the case
was sent to the Texas Supreme Court. At this time, the Supreme Court was
far behind in it's work and assigned this case to the Commission of Appeals.
An opinion was written by one of the judges of the commission which recom-
mended that the original judgement be affirmed. The Mandate of the Supreme
Court was issued February, 1885 and returned to let the original ruling

stand. (See Exhibit Gl-G6 for transcription)

Thus brought an end to six years of dispute over the boundary lines
in the area of the loses Evans Survey No. 111 and the A. M. Boyd Survey
No. 112,

At this point, it should be noted that the State of Texas, i.e. the
General Land Office, was never included in this court case. Even though a
transcription of the case and it's findings are on file in the General Land
Office, no corrected field notes were ever filed. Therefore, the Moses
Evans Survey No. 111 and the A. M. Boyd Survey No. 112 are occupied upon
Mr. Powell's survey and are still patented by McDonald's original field

notes.

By examining Exhibit F, which is a reduced portion of a work sketch
prepared by the General Land 0Office, you may see the relationship with
the Moses Evans Survey No. 111, both as patented, and as Mr. Powell con-
structed it with other surveys in the area, (Shown on Exhibit F are dot-
ted lines which are the lines of the J. H. Grant.)

Also, in locking at Exhibit F, note that using Powell's construction,
the northwest leg of the 5, & F. RR. Co., Block 1, Section 51, will over-
lap into the Moses Evans Survey No. 111. Section No. 51 was surveyed by
Murray Harris in 1877, based upon what he thought was the proper construct-
tion of the river surveys. (See Exhibits D1 & D2) Based upon this same
construction is the patented J. S. Curry Pre-6077, surveyed by Strickland
in 1879, which overlaps the Evans Survey No. 111. In the research done for
this survey, no corrected field notes for either of these surveys were

found.

The J., B, Simmons, Jr., Pre-1781 Survey and the J. H. Deaver Fre-
6410 Sutt vey, were both surveyed by J. A. Thomas in April and December of
1?885, J‘:espg_-::tfully. The J. B. Legett Pre-77l11 survey was also surveyed by
Ja :P;. Thomas in 1890. All three of these surveys tie to the Moses Evans Sur-
ey #8111 aMd “the A. M. Boyd Survey No. 112, as located by Mr. Powell and
accepted in the court case. Each of these surveys have been filed iniand

patented by the General Land Office.

poeenon 37834

(6)



G159

From the foregoing, we can conclude that there have been three im-

portant surveys in this area of Buffalo Gap.

First, the original leocating surveyor, J. G. McDonald, whose work is

known to result in large excesses of acreage at times.

Secondly, the Palo Pinteo District Surveyors, who found a few of
McDonald's corners. Specifically, the southwest corner of the B, H, H,
Butts Suvey No., 60 and the northeast corner of the James Vaughn Survey No. 54.
They attempted te place the surveys in between these identified corners by

course and distance.

Finally, W. C. Fowell, whose survey was adopted by the courts and
by which Surveys No. 111 and No. 112 are occupied. Also, later adjoining

patented surveys appear to be based upon this survey.

In researching for this survey, it was found that warranty deeds use

and fit Powell's survey of the lMoses Evans Survey No. 11l.

Thus far in this peporty we have discussed how the surveys got to
their current location. Next, by referring to a sketch of this area marked
Exhibit J, you will be able to see the relationship of the Moses Evans

Survey No. 111 to the surrounding surveys as they are occupied.

Indentifiable original corners were few and far between in the late
1800's. Teoday, to find these recovered corners, we turn to plats and

statements of the old surveyors who found them,

Three corners in this area have been documented and used as original
corners of those surveys done by McDonald. These being the common corner
of Surveys 107, 108, and 10%, at the bend of the creek, labeled A on Exhi-
bit J. The common corner for the southeast corner of the John Walker Survey
No. 57, 1is also the northeast corner of the George Robinson Survey No. 58,
labeled B on Exhibit J. (See Exhibit H) Another corner recovered by
Palo Pintec Deputy Surveyors for the southwest corner of the B, H. H. Butts
Survey No. 60, 1is also the southeast corner of the James Vaughn Survey
No. 61, labeled C on Exhibit J. Also the Palo Pinto Surveyors call to have
identified the southwest corner of said Vaughn Survey No. 61 Labeled D
Exhibit J.

lrrenden 2E87
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Foint "A" was searched and no: identifiable corners were found. For
reference purposes, a stake was set at the most easterly point of the east

bank on this bend in the creek.

Point "B" is at the intersection of a fence from the west and the
west bank of Elm Creek, this point being at an original corner recovered

by Murray Harris and Lymann Strickland. (See Exhibit H)

Foint "C" was established by intersecting two old lines of occupatiocn,
cne along the west line of Survey No. 60, and another along the east line
of Survey No. 6l. As noted on Exhibit J, this point will: fall 80.8 wvaras
N 18 “25'E from a 3/4" rebar recovered ocn the north bank of the Elm Creek.
The exact location of this corner, to date, has not been determined, but

point "C" will be used for relationships with other surveys.

Point "D" was taken as an occupied corner from which a fence comes

fram the north and intersects Elm Creek,

Relationships in northings and eastings are shown between points

A&C, B&C, also C & D, as well as others on sketch Exhibit J.

Also shown on Exhibit J, is the location of the Moses Evans Survey
No. 111. Beginning at its northeast corner, a 1" galvanized iron pipe
was recovered on the south bank of Elm Creek. This pipe being on the west
side of a large dead Pecan tree and generally in line with a fence running
south. This fence was found to be running S 1°31'30"W. A fence corner post
was found at 2082.8 varas from said pipe. This was apparently the corner
called for in the Deed of Aquittance issued on the John Ferrell Survey No.
110. The line between the recovered pipe was projected southward until it
intersected the south fence line of an old road. This old fence line was
found to be the scuth line of Surwvey No. 111, by Mr. E. B. Yeatts, in his
attempt to re-survey and write corrected field notes of Survey No. 111l.
This was reaffirmed by long time residents of the area as having been
accepted as the line established by the court. At this point established
for the southeast corner of Survey No. 111, the east line would bear S 1®
31*'30"K for 4740.59 wvaras.

The south line was established by using an old fence line along the
south side of an old road which continued part way across the south
line of the Boyd Survey No. 112. The southwest corner of Survey No. 111
Was g:{.;ablished at 1306.1 varas N Bﬂulﬂ'ﬁl}"h‘ from its already established

T
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southeast corner. This point is found to be 680 varas east of an old line
of occupation being fence corners called for by Surveyor Bradshaw. These
he called to be on the west line of the Boyd Survey No. 112 and the east
line of the Scallorns Survey No. 113.

From this southwest corner, it was found that running a line parallel
with the established east line of Survey No. 111, it would intersect the
east bank of Elm Creek at a bend as called for by Mr. Powell and shown by
Mr. McDonald. The distance between the soutlmeét corner and the point on

the bank was found to be 3423.48 wvaras,

At this northwest corner, the creek is wide to the west, Also,
at and near this corner, mining operations for removing sand and gravel

from the creek have been undertaken in the past.

From this point, Elm Creek was meandered back to the pipe recovered

at the northeast corner of Survey No., 111.

The Moses Evans Survey No. 111 was found to contain 1158.2 acres

cr 518.2 acres more than was patented to it.

It must be noted, that using this location of the Evans No. 111, and
the Boyd Survey No. 112, point "C" will be 7386 varas west of the southwest
corner of the Boyd Survey No. 112, This being a shortage east and west of
164 varas less than called for in the original field notes of the Stephen

Secallorns Survey No. 113,

In a 1929 survey of this area, H. J. Bradshaw indicates that the west
line of the Scallorns No. 113 is occupied by a fence and is 775 varas wide,
The fence was recovered and found to be about 10 varas to the east of a line
between point "C" and a stone mound recovered for a point on the west line
of Survey No. 113 as called for by Bradshaw. This apparent shortage being
between a survey located from natural monuments and a recovered original

COLNer.

In conclusion, it is hoped that in studying this report, a reader
may have anunderstanding of the surveys as they exist now in this area.
I believe that Mr. Powell's construction used as a base in this re-survey
is a sound and correct one. This would give the Moses Evans Survey No.
111 an excesS acerage of 518.2 acres over it's patented 640 acres or an
?%Fﬁss.: of 0.4474187%,

1110 GWAJ JARINAD
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1 feel that this should be considered as excess acreage rather than
pulling the old surveys apart and creating a vacancy based upon the find-

ings shown in the foregoing report.

All field work was tied to Coast and Geodetic triangulation station
Cedar Sta. No. 1011 and done with a Topcon GIS 2 Total Station. Traverses

were closed with 1:10,000 accuracy or better.
Work was done in the months between April, 1985 and November, 1985,

Respectfully Submitted,

Maxey Slﬁj 3 =

Licensed State Land Surveyor

encl.
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J. H. Grant et al, Appellants Vs. S, C. Simmons et al,
Appellees, from Callahan County.

The plaintiffs below were the present Appellees,
Simon C. Simmons, Joseph P. Simmons, James H. Carter, Samuel R,
Coggins and Patrick H. Odom.

The defendants were Appellants, J. H. Grant, William F.

Heller and Fred Brookreson.

Copy on first page.

The plat of the Surveyor, Henderson, places the grant
Pre-Emption directly Sauth of the Boyd Survey. )

The plat of the Surveyor, Powell, called"Sketch B"
places the QTant Pre-Emption partly on the Boyd Survey and partly
on the Evans No. 111. The surveys from the Vaughn No. 106 up
to and including the Boyd No. 112 (the one in controversy) are all
made by the same surveyor. Each survey calls for the preceding one.
They all front on the Clear Fork of the Brazos and run back for
quantity. Eazk

Along the stream there 1s a fringe of timber: and
bearing trees are called for on the river in all the surveys.
But none of them can beiﬁaund except at the Northwest corner of the
Vaughn No. 106,

A large number of plats and sketches willl be found
among the flled papers.

QHAIN OF TITLE BY PLAINTIFFS

1st. Copy of the patent for the land in dispute to Michael
Erskine, Assignee of Boyd.

ond. Probate record from Guadalupe County showing the appolintment
of James M. Miller, Administrator of Boyd.

3rd. The decree of the District Court of sald County 1in case

of A. G. Caperton Vs. J. M, Miller, Administrator of Erskine,
foreclosing mortgage on certain land and among them the Boyd

Survey No. 112,

1."'_-3{.:;'_@? 1 278¢3




EXHIBIT G-2

4th. Order of the Probate Court of sald County directing the sale
of the Boyd Sufvey, pursuant to sald decree.
5th. Keport of the Administrator showing sale to Caperton.
6th. Order approving the sale, but directing that the deed be not
made until all of the expenses of administration had been pald.
7th. Certified copy of a deed from Miller, Administrator, to Allen
G. Caperton for the Boyd Survey No. 112, dated April 13, 1870 and
acknowledged January 31, 1878.
8th. Certified copy of Power of Attorney from the heirs of Caperton
to John Echols and James F. Patton to sell the Caperton lands 1in
_ mexas and elsewhere, with power of substitution.
gth. Certified copy of Power of Attorney by John

Bchols and John F. Patton to A. M. Erskine.

10th. Deed from Erskine as Attorney-in-Fact, b substitdtion to =
plaintiff, Simmons, and mmu Cﬁu Mﬂ% M&b

The defendants asked numerous instructions, all of which
were glven but two.

A1l of the charges asked by plalntiff were glven.

OPINION

The first assignment of error ls that the court erred

in admitting in evidence tgehPiwer of Attorney from the helrs of
chols

Allen G. Caperton to John Exskime and J. F. Patton, and from Echols

and Patton to A. M. Erskilne.

Certified coples of these instrumentd/were offered and the
of

defendants objected on the ground that the certificates amd acknow-
ledgment':iienat gufficlent to admit thE@ to registration. The
certificates were made in 1877.
There are several of these, and the following will answer
as a speclmen.
"pDistrict of Columbia {
County of Washington | <l
I, J. Holdsworth Gordén, a Notary Public in and for the
County and District aforesald, do hereby certify that Willlam A.

Gordon whose name is signed to the writing above bearing date R2x

;;dz,e_ﬂ-,a;‘Zf,--". -3 f/ﬁﬁﬁi
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on the 6th day of January, 1877, this day acknowledged the same
before me in my sald County. Given under my hand andfgggi?:;l
(Followed by the officilal signature and aeal)..

Our opinion is that the certificate is sufficlent under
the law of 1846 (Paschall's Digest 5007). It has been held that
a literal compliance of this statute 18 not necessary, & substantlal
compliance belng sufficient. "The material matters to embrace
in the acknowledgment 1s the executlion of the deed." (Monroe

Vs. Arledge, 23 Tex., 480." See also Barkley vs. Friend, last

Austin term not yet published."

It was also objected in the court helaw that the power
gliven to Echnla_and Patton did not warrant them in conferring
upon the substituting Erskine the power to convey the land, but
we did not think it neceasarylto consider this point,which 1s raised

by the second assignment of error.

It is further objected in this court that one of the

heirs of_caperton was the wife of Patton and that she, joined

by her husband, conferred upon her husband and Echols the power

in question., See Cannon vs. Boutwell, 53 Tex. 626.

But this objection was not made in the court below.

The 3rd assignment is that the court erred in xdmimix-
texingx admitting in evidence the deed from James M. Miller
(Admins.) to A, T. Caperton.

The instrument offered was in fact a certifled copy
from the pecords of Taylor County, and the Clerk certifies that 1t
"1a a ﬁrue and correct copy of the origlnal deed now on record in
my office." (R. S. 2252) .

We do not think that this slight verbal inaccuracy of the
Clerk should cause the objectlon of the copy and this objection
that the original was not produced was not made In the court below.

The 4th assignment 1s that the court erred in admitting
the deposition of James M. Miller (formerly the Administrator of

Erskine).

Ceotens ';-A_'f/:f E}E@_
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The witness was asked whether or not he was the

. pAdministrator of Erskine in 1869 and 1870, whether or not he had

executed the deed, a copy of which was annexed, marked "Exhiblt
A", whefher or not Caperton had pald the stipulated consideration --
whether or not the deed had been dellvered, and if so, when?

It is objected that these guestions were leading;and that
the plaintiff sought to prove by the admission of facts which
were matters of record.

The object of thls evidence was doubted to prove that
Caperton had pald the purchase money and had recelved the deed.

A1l other facts had already been proven by coples from
the probate record. :

Some other questions were merely introductory (1 Guill
Ev.Sc 464) and other main questions could not have been put in
any other way than the one adopted.

But even if this was error 1t was unimpnr;ant,aa Em
the exclusion of thésevidence would not have affected the result
of the case. Without following the assignments in their regular
order, we come to the real controversy in the case -- the localitgy
of the respective surveys claimed by the several defemdamgx partles.

The plaintiffs clalm that they are the owners of the Boyd
Survey No., 112, and that all of the defendants are upon that survey.

: N Nar o -

‘ The defendant Grant and his (unintelligible) allege
that the pre-emption which they claim is ‘entirely outside the
1imits of the Boyd Survey: while the other defendants inslst
that the land which they occupy 1s a part of Survey 113 in the name
of Stephen Scallarﬂ;.

The successive surveys from the Vaughn No. 106 up
to the Boyd 112 inclusive, all front upon the Clear Fork of the
Brazos. They all call for bearing trees upon the banks of this
stream. But the Northwest corner of 116 is the
only point at which a bearing tree can be found.

Another corner (unintelligible) can be identifiled

tha common
which 1is %R%%8 corner ©of the surveys No. 107, 108 and 109.
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And it 1s established by the fact that from the confirmatlon of
the stream, 1t 1s the only point at which the other surveys can
have a corner. In a corner.

But it 1is to be remarked that this point cannot be
reached by commencing at the beginning corner of Survey 106 and
runninﬂ out the survey and the next one according to course and
distance, It can be reached only fy giving those two surveys a
(3 words unintelligible) except in width.

(Unintelligible), the Surveyor, Henderson, a witness for
the defendant, states that commencing at the Northwest corner of
Survey 106,and running up to the Northwest corner of Survey 113,
there 1s an aggregate excess in width of 1500 varas. He further says
that in the three surveys 111, 112 and :I.l_')"_J the Evans, the Boyd and
the Scallorns, there 1s an aggregate excess of #52 varas,

This witness made a survey under the :;u::u of the court.
He established the Northeast corner of the Evans No. 111; then
distributing this excess pro-rata among the three surveys, the
Evans, the Boyd and the Scallorns, he ran them out according to
course and distance. By thlis means he placed the Boyd Survey
entirely North of the ﬂ}ant pre-emption.

" But his method appears more llke making a new survey
than,an attempt to find the old one. g
The witness Power¥ll also made a survey under the order
of the ccurt;
In establishing the line of the Evans No. lll,by which
the Boyd Survey was to be glven excess,he was gulded by this

this survey and plat forwarded by the Land Offlice by the original

E land by the origlnal surveyor.
It ‘will be seen by this sketch whlch he has furnished
:‘.:q that the Evans Survey faces a consplcuous bend of the rilver.
; Its upper and lower corners on the river belng placed at the
w

upper and lower points of the bend. The defendants objected to
the admission of the sketches from the Land Office, but we have
no doubt of their admissibility. (Hollingsworth vs. Holyhausen,
17 Tex.).

—Zi -y ¥ I 11-.":‘\ ':'.? 55 7
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With the establishment of this locatlon of the Boyd
pecomes a comparatively easler matter; as the latter calls for the
Northwest and Southwest corners and the entire West llne of the
latter..

The verdict was as follows:

"We find for the plaintiffs and take the A. M. Boyd

Survey as adopted by W. C. Powell as shown in Sketch B."
Objection is made of this verdict as belng too indefinite

g _r
to a%ﬁ%y@&t the Jjudgemt; but taken 1in connection with the sketch
which it adopts and the description of the survey contalned 1n

the ptaxs pleadings of the plaintiff, we think it sufficlent.

We therefore recommend the affirmation of the Judgment.

W. S. Delaney
Judge
Nov. 18/84
Report of Commission of Appeals
examined and adopted and the judgment

affirmed.
Willie C.J.
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