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Distriect Judge, 126th District Court
Travis County, Texas APR ¢ 1948

D Hiw REFERRED TO LAW

Following is a copy of my appointment as a surveyor in

connection with District Court Cause #74,902.

NO. 74902
STATE OF TEXAS, ET AL f IN THE 126TH DISTRICT COURT
Vs, f oF
W. T. COLIEY, ET AL f TRAVIS COUNTY, T E X A S

APPOINTMENT OF SURVEYOR

This the 3rd day of June, 1946, it appearing to the
court that the appointment of -a surveyor is necessary in
the above entitled and numbered cause, it is accordingly
ordered that M. 0., METCALFE, who is a competent surveyor of
this county, be and he is hereby appointed surveyor, and
he shall forthwith survey the premises in coantroversy and
report his action under oath to this court, together with
a statement of the time employed by him in such respects,
and for such time reasonable compensation is hereby ordered

taxed as a part of the costs of such cause.

Roy C. Archer

I asgembled various official recorda-which in my opinion were
necessary to make the survey in connection with controversy bvefore
the Court and I am presenting & major portion of said records as
Exhibits accompanying and being made a part of this report.

The following Exhibits 1 -10 inclusive have been certified to by
the Commissioner of the General Land Office of the State of Texzas,
and HExhibits 11 -12 inclusive have been certified to by the County

Clerk of Travis County, Texas, and are tabulated as follows:
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EXHIBIT SURVEY NAME SURVEY SURVEY DATE
NO. NO.
1 Js Ps Colley 190 Mar. 19, 1920
2 John Bilberry 612 June b, 1867
3 John Bilberry 612 Mar. 24, 1888
4 John Bilberry 612 April 1, 1899
b McKinney & Williams 601 Oect. 1, 1861
6 B, Bilberry 660 Mar. 25, 1873

i T. Co Re R, Co, 191 July 20, 1889
8 Jo Je White 63 Feb. 11, 1882
9 J. P, Colley 190 Apr. 3, 1920
10 W. D. Pﬂrni 206 Dec. 2“. 1943
s B John Bilberry 612 Aug, 27, 1932
1e J. Ps Colley 190

PATENT DATE

June 1, 1877

Hov, &, 1861

M&F E.E'.., 1876

Sept.14, 1883

Dec. 23, 1942

IAME OF SURVEY (R
H., G, Lee

John E., Campbell
John E. Campbell
H. Go Lee

J. Be Will iamson

James Kelly

John E, Campbell

3. Hayford

H. G. Lee

Nick Hornsby

IYPE INSTRUMENT

Corrected FPiela
Hotes

Original Pield
Notes

Resur vey
Resurvey
Original Field

Notes

Original Pield
llotes

Corrected Pield

Hotes
Corrected Field
Hotes

Surveyor's Report

Corrected Field
HNotes

Warranty Deed
Quit-Claim Deed

Crzerdin S8V

COMMENTS

Field Notes accepted
by Land Office

Unfavorable notations
by ILand COffice

Unfavorable notations
by Iend Office

Field Notes accepted
by Land Office

Unfavorable notations
account of confliet
Bilberry Survey #612

Explanation to support
his Survey location



In connection with this report, I have prepared a map which
I have designated as Exhibit A, and on this map 1 have shown the
various Surveys together with the name, Survey numher, date and
the name of the surveyor. At various corners 1 have placed
numbers within a cirele, which numbers will be used in my report.
I believe that these numbers will aid anyone comparing the report
with the map in arriving at a quicker understanding and will
also aid the presentat ion of evidence in the event that this
cause goes to actual triel before a Judge or before a Judge and
Jury. In my report I may frequently show numbsrs in parenthesis
for instance (B8) or (3 = 4) without referring to the Exhibit A,
and it will be understood that the intention is to refer to Exhibit A

Sometime in the spring of 1944 W. H. Bonnet made a verbal
request to me as County Surveyor of Travis County, Texas, to
make & corrected survey of the J. P. Colley Survey #190, Scrap
File 7951 and to prepare field notes of same which would be
acceptable to the General Land Office of the State of Texas
for the purpose of issuing & patent. I proceeded to go upon
the ground and commenced his survey on the 3lst day of July,
1944, and worked on same intermittently until June 3, 1946,
therefore, many of my studies and considerations of the field
notes and other publiec records preceded the authorization of the
Court in connection with this cause and I had found rock mounds,
corners, land marks and land lines, which are necessarily referred
to in this report.

It will be impossible for me to give the exact dates as to
when I was at any paticular corner or ran each paticular line.
During the execution of my work I ran several trial lines which
were ultimately proven to not be true survey lines but which
enabled me to identify certain rock mounds and to find various

lines and corners placed by other surveyors.
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I made a study of the field notes of the J. P. Colley Survey
#190 as shown by the survey of H. G. Lee, (see Exhibit 1) and
noted that only one line of the J. P. Colley Survey #190 was
adjacent to land which is owned by W. T. Colley as evidenced by
a deed from Bryan Blalock and D. R. Blalock to W. T. Colley as
recorded in Travis County Deed Records in Book 486, Page 53, (Exhibit 11).
Referring to the aforementioned deed as recorded in Book 486, Page
53, I find that the description is identical with that set forth
in the original field notes of the John Bilberry Survey #612,
(Exhibit 2).

I refer again to the field notes of the J. P. Colley Survey
#190 (Exhibit 1) and note that said field notes have the indorsement
of approval by the General Land Office. The field notes of Survey
#190 start as follows: "Beginning at the 5. E. cor. of the John
Bilberry Sur. No. 612 aﬁ old stone mound in a flat 3 60° E 50 varas
from where the ssuth line of said survey crosses Cross Creek;
Thence ¥ 30° E 750 varas to N. E. corner of said Bilberry Survey,
a stake for corner;”

As this J. P. Colley Survey #190 was what is known as a
Scrap File Survey, the surveyor was required by General Land Office
regulations (or by statute) to take up all land in a contiguous
body, therefore, I proceeded to try and locate the original
lines of the John Bilberry Survey #612 as set forth by the
patented field notes (Exhibits 2 and 11).

During the year 1944 I had been taken to a rock mound which
was considered to be the northwest corner of the J. J. White
Survey #63, from this rock mound I ran N 68° 45' E (shown on my map
Exhibit A) 954.3 varas 7-8) and found a rock mound and from
this rock mound found & scrub cedar N 73° 00" E 5.5 varas,
the original survey record calls for a cedar -marked 2 bears

N 72° 00' E 5.0 varas. I considered that I had located the two

north corners of the J. J. White Survey #63.
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I also ran from this northeast corner of the J. J. White
Survey #63 (8) SOUTH 872.2 varas (record 864 varas) to a stake and
rock mound (27) replaced by me from the original bearing trees
found as called for in the J. J. White Survey #63 (Exhibit 8) said
trees being a 28" Live Oak marked x bears N 78° 00' E 59.0 varas
and a triple Livé Oak bears S 83° 30' W 32.9 varas.

I returned to the northwest corner (7) of the J. J. White
Survey #63 and ran N 4° 10' E 386.2 varas and found an old rock
mound (7-9) as compared to the J. P. Colley Survey #190 (record of
N 4° D0O' E 384.0 varas) which appears to be the corner referred to
as the northeast corner of the B. Bilberry Survey by H. G. Iee
in his corrected field notes of Survey #190 (Exhibit 1).

I am calling attention to the various surveys of the John
Bilberry Survey #6128, the first survey was made by John E. Campbell,
June 5, 1867, and was patented in accordance with said field
notes (Exhibit 2). This original survey of the John Bilberry
Survey #612 did not call for any bearing trees but called for
rock mounds at each of the four corners and it called for two
erossings of Cross Creek. I could not find any evidence that
Cross Creek had ever made any material change in its loecation.

The John Bilberry Survey #612 (Exhibit 2) ecalls to begin as
follows: "Beginning on S. E. ecor. of Survey lio. 601 made for
MeKinney E Williams, Thence 5 30° 00' W 200.0 varas Cross Creek
750 vs. to North lime of Survey Ho. 11l."

The John Bilberry Survey #612 was faaurveyad again by John E,.
Campbell on March 24, 1888, (Exhibit 3) evidently with the intent
to have the patent to same issued in June 1877 cancelled and use
in lieu thereof the revised location as shown by the Campbell
resurvey of 1888 for J. M. Swisher. The reason for the resurvey
does not show by any record found by me but apparently it was
because Campbell did not find the true southeast corner of the

MoKinney and Williams Survey #601 at the time he made his original
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survey in the year 1867 and had placed Survey #612 in conflict
with the McKinney and Williams Survey. Although Campbell does
not admit same directly he does so in & definite way indirectly
by his resurvey of the John Bilberry Survey of 1888, and by the
fact that to the north of his relocation of the John Bilberry
Survey #612, he located the T. C. Railroad Company Survey #191,
which Survey #191 calls for his revised loecation of the John
Bilberry Survey #612 as & south line and calls for a north line
of his revised location of the John Bilberry Survey as made for
J. M. Swisher and also calls for the southeast corner of the
MeKinney and Williams Survey and for the south line of the
MeKinney and Williams Survey #601.

phe field notes of the John Bilberry Resurvey of Survey #612
(Exhibit 3) as made for J. M. Swisher and the field notes of the T.
Railroad Company Survey #191 also made for J. il. Swisher were never
approved by the General ILand Office and were never used in &
patent to any party but they are of value in connection with
proving the loeation of the original southwest corner of the
original John Bilberry Survey #612 as patented in the year 1867,
(Exhibit 2) as both sets of field notes heretofore referred to call
for the original southwest corner of the John Bilberry Survey #612.

The corrected £ield notes of the John Bilberry Survey #612
as made for J. M. Swisher call to begin as follows: "Beginning at
a stone mound and from which & L. O. 5 in. in dia. brs. N 82° W
5 vS8s Lo Os 4 in. in diameter bears I 24° W 4 wvrs. (original
southwest corner) (Exhibit 3).

After being appointed as a surveyor in this cause I went to
the residence of W. 1. Colley and asked him to give me directions
to get as close as possible to the southwest corner of the John
Bilberry Survey in my pickup and foliowing his directions 1 was
able to find a rock mound (12) on the east side of a hill which was

located at about the place 1 had expected to find the southwest
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corner of the John Bilberry Survey #612. From this 0ld roeck mound

I found & 6" Live Oak marked ¥ bears N 28° 45' W 4.7 varas and a Live
Oak 8" in diameter marked X bears N 80° 40' W 5.2 varas as compared
with the trees found set forth for the beginning cornmer in the

field notes of the John E. Campbell resurvey of the John Bilberry
Survey #612, which calls for a 4" Live Qak marked % bears Il 84° W

4 varas and a Live Oak 5" in diameter marked X bears N 82° W 5 varas
(Exhibit 3)., That this roeck mound is the southwest corner of the
John Bilberry Survey is further evidenced by a report (Exhibit 9)

of H. G. Lese ﬂhich accompanies his survey of the J. P. Colley
Survey #190 and dated April 3, 1920.

On my Exhibit 9 L have numbered the lines of said report in
black ink and L refer to the statements set forth in lines 40 to 48
wherein H. G+ Iee found this same rock mound together with the
bearing trees which correspond with those set forth in the John
Bilberry Survey (Exhibit 3). Considering this pile of rocks (12)
as the original southwest corner of the original John Bilberry
Survey #612 (Exhibit 2) as surveyed by John E. Campbell on June 5,
1867, and considering that it was the same southwest corner of the
John Bilberry resurvey as made for J. M. Swisher (Exhibit 3) in
the year 1888, and considering that said corner was referred %o in
the John E. Campbell Survey of the T. C. Railroad Company Survey
#191 (Exhibit 7) copied as follows: "Thence N 60° W 390 varas to
corner of same and original corner of said John Bilberry as first
made." I proceeded with my survey as follows:

From this southwest corner of the John Bilberry Survey #612
I ran N 30° E along an old cutting at 405.3 varas I passed a
rock mound (13) under the fence, at 591.5 varas I passed the
center of Cross Creek and at 750 varas I fized a point (16) in a
field which point should have been the location of the original
northwest corner of the John Bilberry Survey #612 based upon its

record distance. This point being in a field and being on the
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McKinney and Williams Survey #601, several hundred varas distant
from the south line of Survey #601, there is not any chance of
finding the original rock mound. PFrom this point (16) I ran

S 59° bb'" E at 570 varas set a temporary stake which was supposed
to be the most westerly corner of the J. P. Colley Survey #190 on
the south line of the McKinney and Williams Survey #601 and on the
north line of the John Bilberry Survey #6128, continuing S 59° 55' E
a total distance of 750 varas and set a stake for a trial corner

of the John Bilberry Survey #612 (14).

I returned to the rock mound which I consider is the southwest
corner of the John Bilberry Survey #612 (12) and ran § 59° 55' E
and at 111.2 varas I passed a small rock mound near a fence corner
which is used as the middle north corner of the B, Bilberry Survey
#5650 {Ezhihit 6) and continuing 8 59 55' E along a very old
marked line,at 659 varas crossing the west waters edge of Cross
Creek,at 681 varas crossing the center of Cross Creek,at 700 varas
crossing the east waters edge of Cross Creek, at 750.4 varas (12-11)
I found an o0ld rock mound which I consider to be the southeast
corner of the John Bilberry Survey #612, the northeast corner of the
B. Bilberry Survey #5560 and the most westerly corner of the J. P.
Colley Survey #190 as surveyed by He. G. Iee March 19, 1920,

This rock mound (11) was found under an old fence at the edge
of a small open clearing with comparatively good soil without any
natural outeropings of either solid or loose rock and the rocks
embedded in the soil evidently were brought there for the purpose
of marking a corner. The rock area was about 2% feet in diameter.
I found that this corner was N 0° 30' E 328.1 varas (7-10) and
N 59° 40' W 278.6 varas (10-11) distant from the northwest corner d

of the J. J. White Survey #63 and following the H. G, Iee field
notes of larch 19, 1920, for the J. P. Colley Survey #190, I found
that this rock mound is N 4° 10' E 386.2 varas (7-9) and S 72° 30' W
278.5 varas (9-11) from the northwest corner of the J. J. White

Survey #63 (compare with my Exhibit 1).
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The rock mound (11l) which I have shown on my map for the south-
east corner of the John Bilberry Survey #6128, I believe is the
identical corner used by H. G. Lee for the wesat corner of the J. P.
Colley Survey #190 and is the same one referred to by Lee in his
report of April 3, 1920, (Exhibit 9, lines 25-40).

From this southeast corner of the John Bilberry Survey #612,

I ran N 30° 15' E at 750 varas I paaﬁad the trial northeast corner
(14) of the John Bilberry Survey #612 as placed by me and previously
referred to by me in this report and continuing in the same direction
I found an 0ld rock mound (19) at a distance of 775 varas which in
my opinion is the northeast corner of the John Bilberry Survey #612.

In making my resurvey of the west line of the John Bilberry
Survey #612 I noted that John E. Campbell considers that he was
"Starting at the southeast corner of Survey #601 made for McKinney
and Williams and ran S 30° W 750 varas to north line of Survey #11 "
(Exhibit 2), and that he inserts the notation 200 varas Cross Creek,

My survey showed that the erossing of Cross Creek was 591.5
varas ingtead of the 500 varas as indicated by the Campbell field
notes discrepancy of 41.5 varas. Considering the excess distance
found between the two rock mounds for the east corners of the John
Bilberry Survey #612 of 25 varas found by me between two rock
mounds (11-19) it is possible that the northwest corner of the John
Bilberry Survey could have been 25 varas further N 30° 00' E into
the field and then said corner would have been 183.5 varas distant
from the center of Cross Creek as compared to the 200 varas distance
called for in the original and patented field notes of the John
Bilberry Survey #612 (Exhibit 2).

Previous to my appointment by the Court in Cause #74902, I
had found an o0ld rock mound used as the southeast corner of the
MeKinney and Williams Survey #601 (3) and as the southwest corner

of the south portion of the W. D. Payne Survey #205 by Nick

Hornsby, & licensed land surveyor, aceeording to his field notes
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dated December 2, 1942 (Exhibit 10) said rock mound being also
used by H. G. Iee in making the J. P. Colley Survey #190 according
to his report (Exhibit 9) from this rock mound I ran S 86° 35" W
1263.4 varas to an 0ld rock mound (record S B8W7° W 1257 varas)

used as the southwest corner of the MeKinney and Williams Survey
#601 (3-2).

From this rock mound (2) at the southwest corner of the McKinney
and Williams Survey #601, I ran N 2° 25" W 1286,.,7 varas to an old
rock mound for the original northwest corner of the licKinney and
Williams Survey #601 as identified by its original bearing tree a
16" Live Oak marked x bears N 30° E 31 varas (2-1).

I find that the John Bilberry Survey #612 as originally located
by John E. Campbell in accordance with his field notes, June 5,
1867, and as patented in June 1877 and as described in a deed from
Bryan Blalock and D. R, Blalock to W. ¥. Colley as recorded in Book
486, Page 53, Travis County Deed Records was placed in conflict with
the McKinney and Williams Survey #601 and as previously set forth
iu this report, John E. Campbell had discovered this fact previous
to March 24, 1888, but sald conflict does not materially affect the
location of the common line of the John Bilberry Survey #612 and
the J. P. Colley Survey #190Q, howsver, I have connected the south-
east (3) corner of the lMcKinney and Williams Survey #601 with a
rock mound which I consider is the northeast corner (19) of the
John Bilberry Survey #612 and find that the northeast corner of the
John Bilberry Survey #612 is 5 B6® 35' W 95.5 varas and S 59° b55' E
146.5 varas as compared to the H. G. ILee connection set forth in the
Jo« Pu Colley Survey field notes as S 87° W 16l varas and S 60° E
180 varas.

I have not been able to find anything in the records which
indicated & conflict between the east line of the John Bilberry
Survey #612 and the west line of the J. P. Colley Survey #190, and
I consider that the east line of the John Bilberry Survey #612
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ags originally located and as patented must control the location of
the west line of the J. P. Colley Survey #190 and I consider
that I have loecated the east line of the John Bilberry Survey
#612 by finding the rock mound at the southeast (11) and northeast

(19) corner of said Sarvey.

I have considered the original field notes of the B. Bilberry
Survey #550 which are also the patented Survey (Exhibit 6) and
find that said Survey begins at the southeast corner of the John
Bilberry Survey #61l2. I did not find any record of any resurvey of
the B. Bilberry Survey #550 in the County Surveyors Records or in
the Gensral Land Office. I find that when John E. Campbell
attempted to relocate the John Bilberry Survey #6182 in the year
1888 that he calls for the northeast corner of the B. Bilberry
Survey to be 330 varas S 60° E from the center of Cross Creek and
that he calls for said corner to be 35 60° E 1030 varas distant :
from his original southwest corner of the John Bilberry Survey #612.
Although I can not find any authority for Campbell (1888) adopting
the ghifted position of the northeast cormer of the B. Bilberry Survey
#650, I note that said B. Bilberry Survey #550 was being recognized
in its shifted position as evidenced by the J. J. White Survey #63,
field notes made by S. Hayford February 11, 1882 (Exhibit 8).

In establishing the south line of the J. P. Colley Survey #190,
immediately east of the John Bislberry Survey #612 and without
going into the merits of the original location of the B. Bilherfy
Survey #5560 and the shifted location for said survey, I am
recommending that the corner recognized as the southeast corner of
the John Bilberry Survey #612 (11) and the rock mound (10) which
was called for by John E. Campbell as the northeast corner of the
B. Bilberry Survey #550 in his field notes of the John Bilberry
Survey #612 and in the year 1888, be adopted to control said line,
By adopting the connecting line between said rock mounds, I find
a course of S5 59° 40' E E?E;E varas (11-10).
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as originally located and as patented must control the location of
the west line of the J. P. Colley Survey #190 and I consider

that I have located the east line of the John Bilberry Survey
#612 by finding the rock mound at the gsoutheast (11) and northeast
(19) corner of said Survey. -

I have considered the original field notes of the B. Bilberry
Survey #6550 which are also the patented Survey (Exhibit 6) and
find that said Survey begins at the southeast corner of the John
Bilberry Survey #612. I did not f£ind any record of any resurvey of
the B. Bilberry Survey #550 in the County Surveyors Records or in
the General Iand Office. I find that when John E. Camphbell
attempted to relocate the John Bilberry Survey #612 in the year
1888 that he calls for the northeast comer of the B. Eilberry
Survey to be 330 varas S 60° E from the center of Cross Creek and
that he calls for said corner to be S 60° E 1030 varas distant
from his original southwest corner of the John Bilberry Survey #612,
Although I can not find any authority for Campbell (1888) adopting
the shifted position of the northeast cormer of the B. Bilberry Survey
#5650, I note that said B, Bilberry Survey #550 was being recognized
in its shifted position as evidenced by the J, J. White Survey #63,
field notes made by S. Hayford February 11, 1882 (Exhibit 8).

In establishing the south line of the J. P. Colley Survey #190,
immediately east of the John Bilberry Survey #612 and without
going into the merits of the original location of the B. Bilheriy
Survey #5560 and the shifted location for said survey, I am
recommending that the corner recognized as the southeast corner of
the John Bilberry Survey #612 (11) and the rock mound (10) which
was called for by John E. Campbell as the northeast corner of the
B. Bilberry Survey #6560 in his field notes of the John Bilberry
Survey #612 and in the year 1888, be adopted to control said line.
By adopting the connecting line between gaid rock mounds, I find
a course of S 59° 40' E 2'?3-.5 varas (11=10).
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of the John Bilberry Survey #612 and I found that the loeation of
this corner (25) was found te be N 59° 05" E 580.0 varas and

N 87° 50' E 297.1 varas digtant from the southwest cormer of the
John Bilberry Survey as previously descripbed in this report.

On January 4, 1947 (dated by error 1946) I advised Mr. W. T.
Colley, by letter, that I would consider any rock mounds or land
lines which he considered of value andi presented the facts and
would show same in connection with this report, also sent copy
of said letter to his attorney Mr. H. H. Shelton and to the Court,
and assume that said letter is on file.

ilr, Colley visited my office after receiving the letter but
he did not make any request for any additional work or locations
although bhe again expressed the opinion that the rock mound (26)
which he had already shown me was the -suu_,t heast corner of the
McKinney and Williams Survey #601. He did not bring in or refer
me to any additional records which he wanted me to consider in
connection with my survey and report.

In the event that 1 have worded my report in such & manner
that I appear to have assumed the rights of final decision as to
final location of any line involved in dispute, such has not been my
intent, but I have attempted to find all corners, lines, bearing
trees and have advised the Court in this report as to the value
and the name of each corner found by me in accordance with my survey.

Respectfully submitted,

Marlton Q. Metcalfe,
County Surveyor of Travis County, Texas.
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