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Dear Sir:-

In 19211 you as Commissioner sold to me certain
scrap lands in the N.W,part of Edwards County-being S5.F.10011-10016

These lands are_Situatad along the East sides of G.C & S5 F,
R,R,C0,Blocks ByD.é& L,

fr.R.5,.Ded,state surveyor,has recently filed in your office
a report of a survey he hes made in these blocks for the owners of
the larger part of these blocks. He has given these surveys ex=-
cesses,which if allowed,will wipe out my surveys.

T protest against such a construction of these blocks and
wish to submit my reasons why you should now take no action towards
recognizing such a constructiomn of these hlocks,

T sold the lands r;flrrad to =reserving the mineral rights
and T am liable on my warranties and J am entitled to be heard on

the matter, ;
When these lands were sold to me you and your then ehitr

drafteman took the position tkat Bleeoks B,.D-& Lymuét dé #ﬂi‘EJ-dfiﬂ—
by course and distance from the S.W,corner of C &M Block A in Val
Verde County-disregarding the calls for the other surveys.

This poaificn was based on the circumstantisl evidence in tre
Land Office which showed that Bartom,the original surveyor,could
not have surveyedthe surveys in these blocks,and in additiom Mr.R
M.,Thomson who was with Bartom told you what he did in the field in

locating these blocks,
The sales to me were made on the assumption that Blocks BuDs

and L.were office surveys. Tf this assumption was correct-and

it was,this is the proper construction under the decisions of our

.

Supreme Court,
THE LAW.

The law makes no provision for surveys made in blocks and
each Bufvay must stand on its own facts.

Where it is shown a survey was made and given an excess the
survey will hold the excess,and where the calls of a pabent call
for natural or artificial objects and it reqﬁiras an excess to go
to those objects the court will presume a survey in the absence of
aviﬁancﬁ to the contrary and give the survey the excess,but wNaral

it is shown that no survey was made the survey will be put in by

course and distance,regardless of the calls for natural or artifi-




cial objects, PBoon vs Hunter 62 Tex,592,Phillips vs Ayres 45 Tex,
601,Johnson vs Archibald 78 Tex.102,Bell vs Preston 47 S.W,R.375,

For a practical application of these rules see N.Y.& Tex.L.®
vs Thomson 83 Tex,169,Sanborn vs Gunter 84 Tex.273.

Many lawyers and some judges do not draw & distinction be=- :
tween a case where a survey is shown not to have been mad-.and one
Where a survey is presumed in the absence of vroof that it was not
made,but the Supreme Court always draws this distinction. That
is the very gist of this whole guestion,

There is another feature of the law that T wish to specially
call to your attention and that is as to the intention of the sur-
VeyOor, A surveyor cannot,without making a survey,call for other
surveys and give his survey an excess,

In Blackwell vs Coleman County 94 Tex,216 ( which was a cer-
tified question ) the Supreme Court said:

" The question seems to have been whether or not calls for
course and distance or those for lines of older surveys should pre-
vail, Upon this quastion,Wa,Elre of the opinion that the testomony
of the surveyor stating his intention in making the survey was not
admissible, In determining the location of the land in such cas-
88,the courts seek to ascertain the true intention of the parties
concerned in the survey,but the intention referred to is not that
which exists only in the mind of the surveyor. It is defined as
that which may'be gathered from the language of the grant' or as
'the intention apparent on the face of the grant' ( Hubert vs Bart
lett 9 Tex.104 ) or 'the legel meaning of the language of the pat-
ent when considered in the light shed upon it by the acts consti-
tuting the survey' ( Robertson vs Mosson 26 Tex,251,Robinson vs
Doss 53 Tex,507,Brown vs Bedinger 72 Tex,247,Richardson vs Powell
83 Tex,591.) When reference is made in the decisions to the in-
tention of the surveyor,the purpose deduced from what he did in
making the survey and duscriptian\af the land is meant and not one
which has nct found expression in his acts, Grants are issued by
the state and accepted by the grantses upon the acts done by the
surveyor in identifying and describing the lands,and the rights of
both parties are to be determined by the legal effect ﬂf those acts

: considsesration
and not by intentions which cannot be deduced from a

of the description in the grants with the aid of the facts consti-
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tuting the survey uﬁnn which they are based,

Hence,if the intention of the surveyor appears from his fieldnotes
and his acts done in making the survey,his evidence to prove his
intention is superfluous,while if it does not so appear it cannot
control or affect the grant,"

Tt is only where you can follow the foot-steps of the sur-
veyor,or where a survey is presumed in the absence of proof thata
survey was not made that the excess is allowed, vou will find
no decision of our Supreme Court that holds the contrary.

THE FACTS,

Cassin put in C & M BlocksA and B in Val Verde County-run-
ning over into Edwards Co, and C,C.3,D, & R,3,N.Z,R.,R.%0. and H.E,
and W,T,R.R.Co.Blocks East of them in FEdwards and some surveys N,
of all these blocks in Sutton Co,in 1880-commencing in January and
ending in September or October of that year, This is shown by his

fieldnotes,
He surveyed these blocks or rather he ran certain base lines

and made certain cormers and gave bearings and he gave the surveys
excesses,but the excesses vary in amounts.

Most of his carners and hearings have been found and identi-
fied, T have seen three of his corners, When he ma&e 8 core—
nerhe did & good job and gave bearings well marked and left no roam

for any doubt.
On your maps you have a small circle marked around his cor-

ners where he called for 5narings,whi¢h ] understand is the prac-
tice,and J will not here enumerate all of these carﬁers.

On the South side of C & M Block A he called for bearings at
the S5.W,corners of surveys 2,3,4 & 5, On the West side of C,C,
B+sDsdk R.G,N,0,Block he called for bearings at the N.W.corners of
surveys 149,150 and 151, These are all the bearings called for
by Cassin joining block B ,his other calls being for rock mounds,

Mr.Dod found all of these enumerated corners, He hegan at
the S.E,corner of survey 1 C & M Block A and ran the line East to
N,W, corner of 149 and he found it 13 miles and 685 varas,

My surveyor ,J.T.Gray began at same point and ran S,and E,
and N,to N.W,corner of 151 ( which is 2 miles S,of N.W.cor.149 )

and he found it to be 13 miles and 695 varas, They both made
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accurate measurements and that is as near as any two surveyors
could make it, Saunders in surveying on the North found this
same distance 13 miles and 755 varas,

S50 the space between these two points is at least 13 miles
and 685 varas, The space called for in the fieldnotes is 13 miles
Saunders gives survseys 60 and 1 in Block A an excess of 68 varas,

Barton put in Blocks B.D.& L, and F,and K EFast of them in Fd-
wards Co, Jf you will examine his fieldnotes in all these five
blocks you will find that he purports to have surveyed 354 sectionms
from October 5th to 25th 1880,a period 0f219 days.

The application for the surveys in Block B,which is in Bex-

ard-32050 was filed with the Bexar District Surveyor on September

_zﬁth 1880, T have not examined the applications for the other

four blocks but assume they were filed at the same time, They are
doubtless all on file in your office,

Barton in his fieldnotes called for bearings somewhat like
Cassin but more of them, They are indicated on the maps and
J will not here enumerate them,

No one has ever found and identified a single one of his con
ners,and you have on file rsports of some 5 or 6 or more different
surveyors on their affarts.

Pickens claimed to have found seme- several of Barton's cor-
ners but he failed to identify them and fau rejected his report.

Mr,Dod has made the greatest effort of any surveyor to find
and identify his cormers and he failed.

The reason they have never heen found is that Bartonm did not,
in fact,make them except perhaps a few on the West sifie of blocks
B and D. Tf found they could not change the result.

Mr,R.M,Thomson had blocks B.D,& L, and F.and K located for
the owners of the certificates and he was with Barton when he did
what surveying was done in locating these five blocks-a total of
3564 sections, He says that Barton began at the S.W.corner of C &
M Block A and ran a.faw lines and then ran S 45 E 3 or 4 miles and
came on in to San Antonio and made out his fieldnotes. That
he had to haul water from Beaver Lake-about 9 miles from his begin-
ning point and was about to run out of water and that he was also

in a hurry to get his fieldnotes approved and recorded before Na-
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varro went out of office at the November electiom in 1880,

Should you wish to questiom Mr.Thomson J will have him appea
before you and make a statement or T will procure his affidavit if
you wish it, He made the statement to your chief draftsman when
my applications were under consideration before the sales were

made to me,
The fieldnotes of the surveys im C & M Block A were filed in

the Land Office in June 1880,
The fieldnotes of the surveys im Blocks B, D,& L, were filed

in the first part of December 1880 and all the fieldnotes in these
three blocks were filed in the Land Office before those in C.Cs8.D
& R,G.N.0.Block were filed., Surveys 149,150,151 and 152 were
surveyed by Cassin August 24,1880 and the fieldnotes were approved
by NavarrgOctober 26,1880 and they were filed in the Land Office

December 14,1880,
The indicationms ( from the dates shown by the fieldnotes) are

that Cassin was still surveying in Edwards and Sutton Counties and
had not returned any fieldnotes-except to the surveys in Q&M
Block A before Bartom went out there.

You cannot assume that Bartom had previously done the survey-
ing\i_‘or your records show that he had just been appointed Deputy and
a question was raised about his authority to make these surveys.

There is no ambiguity im the fieldnotes of Barton's surveys
Jt is only from a survey on the ground that an ambiguity arises.

ARGUMENT,

I have stated all the material facts bearing on the question
They bring the matter within the rules of law above gquoted.

A survey camnot be presumed in the face of these facts, BPBar-
ton purports to have surveyed 354 sections-1416 miles in 21 days.
He described bearings with appafant accuracy at 57 corners in
blocks B.D & L in Val Verde County alone. Tt would take him on
an average of at least 29 minutes to make a corner and measure off
and mark the bearing tree. I1f he had marked the tress with a let-

ter 1uatuad of an X it would take him 30 minutes.

It would take him at least three days of the 21 days to have
made the corners in Val Verde County.

His bearings were what is now called camauflage. He evi-

dently puf them im in order to get his work by the District Survey-



or and Land Office.
Tn determining whether a survey was made the courts will lodk

to the dates of the various fieldnotes and the circumstances sur-
rounding the survey, SetMcSpadden vs Vannerson 169 S.V.R.1079,

As said by Judge Williams in Blackwell vs Coleman Co, the ee
court will look to the calls in the patents and take into consid-
eration what Bartom did on the ground in arriving at the 1ntunt1§n
and pay noﬁﬁtientinn to the intention of the surveyor except as
shovn by his fieldnotes and what he did om the ground. The calls
in his fiuldnatgs show that it was his intention to locate the sun
veys one mile square, His calls for Cassin's surveys were made ly
conjecture and were not locative ecalls, He could not have known
where those surveys were located on the ground, Ags a matter of
fact Cassin's surveys on the East had not been recorded hefore Bar
ton left San Antonio to do the work. He could not have knowm of

Cassin's excesses,
It is clear that he saw Cmssin's fieldnotes besfore he made

out his fieldnotes., He must have seen them in San Antonie after
he had returned from the field, The fieldnotes indicate that both

Cassin and Barton were pretty busy making out their fieldnotes just

- before Navarro went out of office.

It is immaterial what Barton's intentions were when he made
out the fieldnotes. He could not by his intention give the sur=
vVeys an excess when he had nmot surveyed them. :

In Johnson vs Archibald 78 Tex,102 the Court said:

" It follows therefore that whenever the evidence is suffi-
cient to induce the helief that the mistake is in the call for nat-
ural or artificial objects and not in the call for course and dist-
ance,the later will,prevailyand the former will be disregarded.”

Mr,Dod suggests that the beginning corner is of no more im-
portance than any other corner and that it would be as good an idea
as any to reverse and begin the block on survey 15 Block B where
it calls for Cassin's corners on the East, He also in his report
calls attention to the fact that surveys 1-1% purport to have been
surveyed by Barton in one day, ko

You will find no decision of any court authorizing you to
locate a block of surveys by reversing the calls. Reversing the

calls applies only to individual surveys ,and only to such of them

sorenlit 39280




as have been surveyed or partly surveyed or such as are presumed

presumed to have been surveyed,
The object of reversing the calls of a survey is to try to

follow the foot-steps of the surveyor. Tt is useless to try to
follow the foot-steps of the surveyor when he made none. Each
survey must stand om its own facts, The block is built up from
the S.W,corner of Block A and to econstruct survey 15 you must do =0
from the beginning of the block.

In Bolton vs Lane 16 Tex.112 the court said: "What are boum
daries is a matter of law;where they are is a matter of fact."

Mr.Dod has shown himself to be a good surveyor but a very
poor lawyer and not much of a logician, He calls attaﬁtion to
the fact that Barton purports to have surveyed surveys 1-15 in one
day and he suggests that you reverse the calls to locate ﬁié foot~

st ﬂpﬂi
‘The whole gquestion is a matter of law but to determine the

guestion you must ascertain the facts as to the surveying.

you may contend that the question as to whether Barton act=
ually made the surveys on the ground is a matter for the auurta..

your department passed on it in 1911 and if you had the
right then you have it now, Your department passed on it nine
years ago and held that Barton's Blocks must be constructed by
course and distance beginning at the S.W.corner of C & M Block A.

You had all the facts before you then that you have now, Dod
has added nothing new but has only confirmed those facts.

The only change is in the personel of chief draftsman.,

In the meantime your construction of these blocks has been
acted on and many of the adjoining surveys to Block L have been
surveyed out and claimed under that construction.

8o far as T known or believe Whitehead Brothers are the only
ones who contend for a construction of these Blocks with an excess.
They own the greater part of Blocks B and D and part of Block L in
val Verde County and a mile or two in Bdwards County of B And D

A number of surveys South and=Ssd®, of Block L have their con-
nection with these blocks as constructed by course and distance.

There is om file in Bexar 3-35229 a connection by Mellicol
connecting the 8.E,corner of survey 1 C & M Block A with the 8.E.
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corner of survey 51 Block K by course and distanee and also with
the N.W,corner of survey 60 ¢, W.T & P, Blaock III in Edwards County
and in the same file a conmection by J.L.Hunter connecting the S5.E
corner of 53 Block K with the N,W,corner of survey 60 G.W.T & P,Bao
Block TII..

1 submit that the matter is res adjudicata in your department
and that you should now take no action looking to a re-construc-
tion of these blocks and suggest that you refer the m&fttr to the
courts and let your former econstruction stand until reversed by
courts of last resort,

T wish to also call your attention to the case of Smithers
vs Lorance 100 Tex,77 which,in effect holds,that you as Commission-
eor have no authority in law to cancel my sales,even if they had
been illegally made. Tn that case the court said:

" We here remark that we find no express authority for the
Commissioner to ceamcél an award upon the grounds sdlely that it
was illegally granted, . ?;Hgiﬁiin;brds it is not a course of pro-
ceeding expressly authorized by the statute., But if an award be
made not authorized to be made, it is simply void and prevents no
ohstacle to & purchase by another applicant.*"**"""""""'*'
as we have already said,no statute expressly author{J;ad that offi-
cer to cancel an award because it was illegally made; and therefore
his aet in that regard was an unofficial act and could not preju-
dice the claimant under the sale attempted to be cancelled."

Respectfully,
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