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Brief of Authorities in regard to srnlications for pernits on unie
versity landa in 7Tinkler County, Texamse

PROEPOG I T I ON,

Applications for neraits to prospeet for petroloum and gas
on the unsurveyed university land in Tinkler County, Texas, shouid
bte Tiled with the County Surveyoer of Heeves County because “inkler
County wus never organized as a land distriety and is attached to
Neeves Couaty for surveying rurroses, and the County Surveyor of
“eeves Uounityy or him doputy ie ex~officieo County Surveyor of "inkler
Countv, Texapy and She County Clerk of eaid county has no records in
which i racord smich aerlicationss Wil 01 EpE, L

. L J

fitatonent of Faotne

Te following ai‘ﬂf;’avii an made By the Ueunty ‘urveyor of
Isaves County shows the fatts with regard to the records, to-wity

ok I e s R
BTALTE OF TERAD l
:

CouiTY oF memvaee ]

TIg & "Ts Tgndolypiiy County Turveyor of "eeves
County, Texas, snd virtue of law County Surveyoy of
Teovaes, Loving and Tindder Countles, Taxae, hereby certi-
Ty undoy vathl -

ks That I am the dly elected, qualified and
nablug surveyor of leeves County, Texany and have been
such surveyor fTor 32 yoeurn, oxceps the years, 1909, 1710,
1911 and 1912 when John Ge Jlien was sueh surveyors

2« That during all of snid timey by virtue of

dawvy I have had the cuwtedy, countrol, shd eare of the sure

. veyer's vecords of Tinkier émv. n‘:'un_h sadd County during
all of #aid veriod and at the present time is at te
Hoeves County for land su ing puryvones; that as such sure
vayor ny surveys in "inklasy County, Texas, have at all times
Veen nacepted by she Temera) Land Cffice 28 the offfcial
surveys of ond in that Counfye

de¢ Thot Minkier County hes never gqualified undep
the juw ap a separnie lend dintrdct) that 4t has never clace
ted o surveyor, fixed the County lines, or had any survever's
fecords, exce i such ag are now in ry vossension as surveyor
of the land dicstriet incioding Tinkler County; that sald County
haes never been yrovided -Ath the map or maps of surveys nnde
in such County, nor with a file or ~try book of the field
notey of the surveys made in such county, Mt all sweh recorda
have been filed in =y offied =nd sre in ny custody as the pure
veyor of said dietrict dncluding "inller Countys :

4 That asong the fnﬂm and recordas of Tinkler

ho Tlald motes o TubL3o Dohael Land"in Jiniies e e

8.
Teitenall, State Gurvayor and certiried by nin in
 stantially as followst o

' "Iy 7. D. Twitehell, “tate Ourveyor, here~
bty cartify, that the £ield otes eantained in this
volume, from page 1 %0 46 fnclusive, avre true and
correct copies of the eriginal fleld noten, being
filed in General land Office on the lst day of
Augusty, 1990 7. D, Twitshell, State Surveyors”
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which paid certified doIdu rere sited in my office by the
General Land Office of the Utates of Texas, and with me, ns the
custodian of the surveyur's records of Winlder County, as provie
ded by Law, and said records aand all other surveyor's records of
eaid Tinkier County, vefore and since sald time to the present
date have been kept by me and in my possession, and all offiocial
surveys made in said County, snd the fiold notes thereof, sre
recorded in my office as provided by law, and such surveya in
said County made by ma have at 21l times been recognized by the
Genam] Land 0ffice ag tho official surveys of said County, and
no other purveysr, cutalide of the Utate Surveyor, has sy Jurige
diotion over surveys mude in asdd Countys

B+ That the County Clerk of Winklier County is not the
cuastodian of the surveyor's rocords of sald County, and hos no
purveyor's records of said County, ner the records required teo
Ye ltapt by lew by the County Surveyor of said County, but all
sueh reogrde are in wuy muhdz control, and possonsion 49 ex
offlaio county surveyor of oa 5 Tinklier Countye

6s That the Geneml Land Office of the ftute of
Texmo hae slways recognised the County Burveyor of Meeves
County as being the official custodicn of the surveyer's
regorde of Tinldler Ceunty, Toxas, and as such the Counige
2 loner of the Deneval Land Offfce has under Arte 5340,
By 8., forwarded to my office certified coples of all field
noten wode by ftate Surveyors in Winkler County, Texns, and
came have teen kept in my office as part of the offieial
ne rveyorts records of Tinkler County, Texan.

~Given under my hand officially at Pecoa, Texas,
this 2nd day of Awril, A. D. 1020

t:i tigned) !

unty Survayor

Rowg and Luin; cnuntiu:.
Texnne

“ubgsorived and sworn o before we titas 2nd
day of Aprily L. D 1920.

(2igned) J. 7.
ﬂ?ﬂi' H“ﬂw ™ g @ | Gm‘lﬂ,Tm

The County Clerk of Yinkler County certifics se fellowm:
GUATR OF THXAS
Couu™ OF WINELNR

I, 0. C. Dawnon, County Clerk of Tinkler Counly, Texas,
horeby certifyl

ie That I am the duly elected, qualified, aund aeting
County Clerxit of Tinklier County, Texas, and have held anid po-
gnm for all the pariod since the organization of sald
‘ounty excent the fiwet three vears; that as nueh 27Ticer J
hive chnrge and custody of all the resords of Tinkler Counfye

2¢ That Tinkder County has never crganized as n uor -
arate land diotrict, nor surveyed and fixed its beouadaxry lines;
nor has it ever had a aeounty surveyor, electad and -
fied; that since the organization of said ty, 28 woll an
vrior tharete it hiam been sttached to Feeves County for lpnd
surveying gurpuql, and the surveyor's records of said County,
so far as I lmow are still in the possession and custody of
the County "urveyoer of Feeves County. .
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3¢ That prior to abeut June 12th, 1919, no sprlica~ &
tions to prospect for minemls on the ﬁhm unwurveyed arens
aituated in Yinlder County, ncr any ufnumtiann to purchane
such unsurveyed areas had ever teen filed in ny office; that
on or about said date I received the first applicution to .
prospect for sueh ninerals uvon = prortion of the ftates unsure
veyed arens, which said apyliecation w22 forvarded %o me by ,
fe He Dunlap, Gﬂnt%uﬁunmr of "ard County, whc wrote we
to prooure 2 hlank booek and mark it "County ﬁuwwar?s Rgeord®,
and to record such applicntions in said bookse Oinece gaid date
tihers have boen filed witht we a number of sueh aprlications to
progpect for minerals on such unsurveyed areas, snd some field
notes purrorting to have been made by the County “urveyor of
Teeves County have been forwarded to mes Having no sthey veccord
in *hich to record sueh matters, T »wceured a blank besk and
have recorded oueh applicaiions ns have been received by me in
wach book, which I expect %o 1obel “Burveyor's lecord”s That
gil. #i-itha antrios in oaid book were made by me or wider uy
ractions

4+ There nre no surveyor's recovds in ny custody na
toanty Clerk of "inkler, other than the volume started by me,
sq aforesaid on o about Junme 12, 1910

B¢ It has Veen rw understanding that all the offlcisl
surveve made in "inider County, =2ince its oxganization, have
baen made Ly the County Survaver of Neeves County, und of the
land dlutrict dm +hich Minklar ﬂmmtif g located, cad that hie
records of such murvevs ave Ymé by Lifm at Teces, Texags

There nre in "inklar County batweon thirty and forty
voters 1iving on ranches seanttered ovar the County. There is
noe pettled community or toewm in the County, obher than Heruit,
tha County sent, where tnrea fpuilies %""' that is, the
County Clerk, County Judge and Sheriffs That Focen, Neeves
Sounty, Texas, is the nearost settled community te "inkler County
lumtsﬁ in the land dletrict of liesves, Loving, 2néd Tinider
Counifes, but there nre o ..ﬂatﬂﬂd_um.-mnﬂlm naarer, but
srame are not loeated in oither Mgevas, loving or Tinkler Countiens

. Eiggn under my hand and seal of office tids Jvd dny of Avwil,
2 iiw 3720 ! I

( 24 2n04) G
Comty Cleprl, ° County, Toxas.

EHAL.

The County Turveyer of leeves County ecertifiea that he hae

naver appointed o ty under the provisions of article 5317 to be the
County Surveyor of Tinkley Countys Ills certificate {8 am follows;

STATE OF TWRAD
COUNTY O TINVER

1, As e Randolph, County Survever of lesven,
Low n.na Tinkler Countien, Texas, heroly certify that I
have heen Gm% mnﬁnr of leeves, loving and Winkler Countien
since the yeay 10087, with the a:oap'!-im of the yeare 1810, 1011,
1912 mnd 1913, and A such heve and custody of the
r's records of seid countion. ttuumm

BoiMndmtynmwruthmvﬂmnﬂ ar -

ounty under the provisions of Arte 5317, R. 8., because Tinkler
County is = sparealy sotbled county, having only about 30 or 40
voters in the County, snd without any settled community, and there
has never been sufficient enrveving work in said county to Jjuestify
the appointment of such a demity, and all such work has been done

M VoS /o
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by me durip all “tﬂ’ years, and I have kept the records of
said county in my office at Pecos, Reaves County, Texas, which
is the nearest settlement in my dlitﬁ.it to said County.

Given under my hand this 5th day of April, A. D. 1920«

(84 gned) %
County Surveyor, leeves (County and

ex officio Gounty Ourveyor of
"inkler County, Texass

ARGUMINT AND AITHORITIEG.

The Texas Mineral Law of June 20, 1917, fection 4, provides as
followst

Section 4¢ One desiring to obtain the right to
prospect for and develop petroleum and natural gas in any
of the Bgate's unsurveyed areas named in this Act shall file
with the county surveyor an application in writing for each
aren applied for, giving a designation of same sufficient to
identify it, but such area shall not exceed 2,560 acres.
Upon of one dollar filing fee the surveyor shall file
and reco the apylicatione.

fection 16 of said Act, among other things, provides as follewsi

All applications for unsurveyed areas shall be filed
with the county surveyor, or his deputy, of the county in
which the area or a part thereof is situated, accompanied by
one dollar filing fee, but if such county has no surveyor then
the application shall be filed with the clerk of the proper
county and by him recorded in the surveyor's records, and in
that event the area may be surveyed by the surveyor of the
nearest county as now provided by laws The area shall be
surveyed wi ninety days, and the application, field notes
and plat shall be filed in the Ceneral d Office, accompani~
ed by a filing fee of one dollar, within one hundred days after
the date of the filing of the applications

The following articles of the revised statutes relate to the
ormnization of land districte:

Arts 1384 = LAND DISTRICTS TO BE SURVEYID,=
Before any county in this state, not already organized as
a separate land district under existing law, shall be rec-
aﬁznd as such, the county court shall cause the boundary -
1 g of the county to be surveyed and marked and the filed
notes and may of such survey, duly recorded, returned to
the general land office, as provided in this chapter.

Arts 52903 « WHAT COUNTITS ARE SEPARATE LAND DISe

Prieds - Fveryhewegdtiredonpiyfy vikBoklbabake ritof foeceoner-
uittiggor vaynty to become a land distriet, is hereby declared
u\‘s:pnnh land district. .

Arts 5206 « “"LAND DISTRICTS" DEFINMD « All "land dise
tricts" now created by law and having a district surveyor
shall remain and continue as such, subjeet, however, to
alteration bW any orgamzed county within ite limits, or any
part of such district becoming a separate land autr{at as
Yrovided by laws

Arts 5305 « SHALL RECORD ALL PIELD HOTES IN HIS DIS-

TRICT = The surveyors of the sevemal counties of this state
ghall record in a wellbound book all the surveys in the county

counter JOS1/
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or district for which he was elected, with the plate there-
of that he may make, whether private or offieial} and such
record shall be open to the inspection of the publie; for
which service the surveyor may charge, in addition to the

‘ fees now allowed by law for field woy s twenty cents per
hundred words for such records

Arte G317 = SPECIAL COUNTY SURVEYOR POR UNORGANIZED
COUNTI®S « It shall be the duty of each district surveyor,
within twenty days after his election, to appoint as his
do'g:t:r a special county surveyor for each organdzed county
within his district, shall hold his office during the
torm of his prineipal, unless sooner superceded by the ap-
pointment of another as his successore The distriet survey-
or shall {mmediately notify the commimsioner of the general
land office of every such intments Tach special county
furveyor so appointed shall have all the powers, perform all
the duties and be subject to all the penaltien appertaining
to county surveyors, and shall keep, in addition to the re~
turns to be made to his prineipal, a record and map of all
the transactions in his office, to become vart of the county
surveyor's records of such county whenever it may be organ-
izeds A1l such special county surveyors shall reside and
keep their offices in their respective counties if there be
settlenents in the same, but £f there be no “thmnntn in
the county, then at the nearest town to such sounty. ‘hen=
aver any county may elect a county surveyor, who shall have
qualified and given bond and who shall have proocured the
maps and records required hy law, the distriet surveyor,
within vhose district such county may have been or nay be
2t thd time, and his deputy shall eeane to exercise any of-
ficial acte within the sames :

Arte 53232¢ = SURVEYOR NOT AUTHORIZED TO SURVEY,
UNTIL, BETC = Any surveyor, elected as provided by law, in
A& county not previously a separate land district, shall
procure a certified map of the murveys of said county, and
a certified comy of all filen, applications and 1ecutim of
sald county belonged, and file the same in his office for the
inepection of any one interested in examining the same.

These acts relating to the organization of a eounty u:- a
separate land district are followed by the following provision!

Arts 5333 « COUNTY CLMRK SHALL TAXE CHARGE OF BOOKS,
BETC « VHEN « Whenever an organized county from any cause has
not a qualified aoun? surveyor, the eounty eclerk of such
county is hereby required to take charge of all records,
maps and pl.g::" belonging to the county surveyor's office
and safely p the pane in his office.

In construing the aet of June 20, 1917, it must be donsid-
ered in conjunction with these other statutes se as to make them all
harmonize in a workable mchemes Winkler County, since the act of 1886,
has been attached to the land district of Reeves and Loving Counties,
and ie under the jurisdiction of the county surveyor of that district
who is the only surveyor authorized by law to mneke surveys in Winkler
County, and who 1s the only one authorized by law, except his deputy,
to have possesnion of the surveyor's records of such countys

As certified to by the County Clerk, he has no surveyor's
records in which to record such applications, if filed with hime The

Wﬂnﬁ' FoS/2
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‘only time he con take charge of such surveyor's records is where the
county has nuch records by rensen of having organised as a land district
and subsequently failed to have a quali fied survayor.

If the County Surveyor of Neeves County had, under the provisions.
of Artiele 5317, appointed a deputy for Winlder County, the qunutru here
discussed ocould ha y arég:nbauuu this article mniﬂmu aays that
such deputy shall be the ty Surveyor of such coun ty,

It k neods argument to support the contention that the
failure of Randol the prineipal, to appoint a deputy as special
county surveyor o ﬂm« County would preclude him from acting as the
county surveyor of that countys Certa his failure to apyoint a d:{vutr
would only result in the dutioes of the deputy reverting to his prineipals

Under the law, as we construe ity ¥inlder County has a county
surveyors The County Surveyor of Reeves County is, under the law by vire
tue of nis office, also the county surveyor of Winkler Countys He has K
r“uum and custo of all the books and recordes, of all surveys made

n Tinkler County. surveyor of the nearest county would have no auw
thority in law to male a survey in that county. {See Clark: vs. Goon,

12 Texas, 395)e In faot, there is no surveyor except Randolph who eould
make these surveys under the act of 1917

In Clark vae Gons, 12 Texas 995, the Bupreme Court holds as
followm!

There is no question that the rlaintiffa® lo=-
cation and survey were prior in peint of time to the de-
fendant's, and if valid sust give them the suverior and
botter titles But it fs amtonded ot tir SUrvey was ine
valid, because made by a surveyor of Shelby county after
the passage of the aoct eutablishing and vroviding for the
organization of the new county of Harrison, which embraced
within its 1imits that part of the old eounty of Shelby in
which the land was gituateds And in support of the objection
we ore referred by counsel for the apvellant to the case of
Linn vee Scott (3 Texas K E'!{- Te this 1t {8 answered by
the counvel for the appellee that the new nuuntg of Harrison
was not organized at the date of the rlaintiffe "‘"1 and
consequently that the territory remained within and = t
tf the jurisdietion of the eounty of Shelby.

e

'it-hiltbhiiGiflilfilil-iiiiIlil-iItii-l-‘n.tib"innnjjg

The proposition io undoubtedly true that a gure
veyor could not legally make a survey beyond the limite of
the county or distriet in which he was appointed and eme
povered to exercise his ompldyment or office. And th.l?
prineiple is maintained by the case of lynn va. Scott and
see Peacock vs. ilammond, 6 Texas R, 544)s But in that case
the question in the present as to the mthority or right of
the officers of the old county to continue to exercise the
functions of office over territory erected inte a new coun ty
within the limite of the old one, until the organization in
faot of the new county, did not arise and wag not considered.
“he question arome and wasp rzrqt detornined in the case efted

gounsel for the appelley (0'Shea vs. Twohig) which decides
that, until the new county 4o actual organized, the terrie
ory remains subject teo Jurt odi a

b 4

p&¥ LA T AT AR L. i gh ognizes Othervise we
must adwit the anomaly and absurdity of a community of versons
within the State entitled to all the benefits conferred by
civil government, and all the rights and viloges secuvred
by the Ennutitutfon and laws, and yet, by law, deprived of

Coernlon FOS/3
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those benefits and rights; neitheér amenable to the law,

nor enjoying its protection; disfranchised and in effect
expatriateds An act intended to have such effect, or which
required to be so construed as to give it such effect, would
be a nullitys The case of O'Shea vs. Twéhig is decisive

of the present question, and rightly se on rdneiples The
officers of the county of Shelby were not precluded from
exercising the functions of their offices, in all the

extent of their former jurisdiction, until the new Jurisdic=-
tion became operative by its complete organization.

j In the case of Rung & Company vs. Wyatt {25 Texas Sup. 292)
the following language is used:

Ve are also of the opinion that Seetion 1 of the
act was intended to. apply to cases where the boundery lines
of counties had never been established in compliance with
ite provisions, although they may have rreviously been ore
ganized as a separate land district; and seetion 10 was
intended to require the boundary lines of all unerganized
countiegs in future to be well defined under ite vrovi sione
before being recognized aa a separate land district. It
follows, therefore, from what we have sald, that we are of
the opinion that the surveyor of Wilbarger Gounty, at the
time the surveys for both of the appellants were made, had
no authority to make the same and in such cases it has been
held that hiz acts are voids Cox VEe Railmay Cos, 68 Texas
226, 4 B, W. Rep. 455, Article 3822, 2 Sayles Civil Ste,
provides that "any organized county or newly ereated district
which may fail or refuse to organize as a separate land dis-
triet as provided by law, shall continue tv form a part of
the district to which it was formerly attached, etes From
the findings of faect it will be seen that Wilbarger County
formerly belouged to the Clay Land District, and as appellee
had his survey made by the surveyor of that distri cty tha
patent issued thereon constituted the superior right to the
land,

The following authorities are in line with these decisions:

Wilson ve. Catehing 41, Tex. 591 holding court
of old county has jurisdiction of administration until or-
ganization of new county shown; Lumpkin vse. Mouncey, 66 Tex.
5312, 17 8. W, 733, holding old county has Jjurisdiction of
territoy until new county organized; Reeves County vs. Pecos
County, 69 Tex. 178, 7 8. W. 56, hol ding taxes collected by
officers of old county belong to old county; Dodson vs.
Bunton 81, Tex. 657, 17 S. W. 508, Holding new eounty, until
organized, subject to jurisdiction of varent county; Nelson
v8s State 1 Texas, Ap. 46, holding jurisdiction of offenses
in new county attached to old, in old county; Weller vs. State,
16 Texs Ape 210, holding parent county has Jurisdiction of
offense commited in new unomzanized county; Henson vs. Sack-
ville, 2 Tex. Cive. 419, 21 8. W. 188, holding execution sale
of land in new unorganized County, préperly made in old
county; Broussard vs. Dull, 3 Texas Cive 67, 21 S. W. 941,
holding parent county proper place for registration of deed
until new county organizeds See note, 20 Am. St. Reps 680 ..
ssess Approved in Trimble vs. Edwards, 84 Tex. 501, 19 8.W.
775 holding deed recorded in old county before organization
of new deemed proper.

In faet,the courts have uniformly held that the officers of the
county continued to exercise jurisdiction over the limits of any newly-
organized county until a successor is provided by lawse The whole history
of the land-surveying legislature of the State of Texas uniformly leads
to the conclusion that until Winkler County procured a surveyor and became
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an organized land diutri-t. the County Surveyor of Feeves County con=
tinued to be its surveyor, and in charge of its surveyer's recordss
The history of the land office also shows that he has been recognized
as the County Surveyor of Winkler County, ex officio, omd that office
has always ﬂ.l.od with him ite records, which, by law, the land office
is required to deposit with the cmtr furveyor of Winider Countys

N 'f" There are insuverable sbjections to that interpretation
of the met of June 20, 1917, which would hold that such appliecations '
should be filed with the nauntr elerk of ¥inkler County!

le As hes been shown, Yinkler Coun a County
Surveyor in whose ocustody its records g and | .a 0 is authore
ized to make surveys in that countye w ctos %

i %« 1f such applieations weve m.aa with the County
! . Clerk of Vinkler County, he hag ne surveyor's records in which to
record sames The rut ‘bhat he wrocures a blank book widch h‘;ﬂ, %

:'. ta able *du ndtmka
nl:r way tﬂ cons of 191? an to make it

a worhhln uut. in connection with m on the subject is to
hold that the language "If such county ‘has ne surveyor” mnu that 1f

there is tr
of the ﬂ%ﬁ% ‘%‘"% &%:%
law, been taken by the ﬂurk. aprifeation mrqr h ﬂlld; with

him,, and by him recorded in uuu.h reogords. Jiny other construction
would absolutely prevent the operation of t.lu net at all in Winkler

County hcuuu it uan nnt be nmnlind i th, updar any other w:%u-

tione /of Aevcecve &«-g
- el
m}&?ﬁ%ﬁ ol e i i it ilers it |

Eespoctfully submitted,

ﬁ . M JOS/S
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