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THE  SPATE TXAS | In pistrict court of Travis
county, for 26thjJud,

Yo. 18,293.vs.
Dist., ®cicber Term,

THE LECN & H. BLUM LAND ¢O., A. D. 1898,

FT P\.Il -

This is a sult by the State of Texas, acting through
her Attorney General, as plaintiff, against the Leon & H.
Blwnm I.and (ompany, a private corporation, and cthers, as

defendarts, in the form of *Prespass to try title®, to
recover 1012 Sections of Land of 640 acres each, described
in Plaintifft's Petition, and situated in Yoakum and Terry
counties, constituting the entire gounty of Yoakum and the
western one—third of Terry ocunty.

The defendants disclaim am to all the even numbered
or school sections so sued for, and as to the remainder
rlead a General Denial and Not Guilty. i

The plaintiff, by Suprlemental Petition, alleges
that the defendants claim th.e land in controversy by virtue
©f the location of certain Certificates issued by the
commigsioner of the General Land O0ffice of the State of
Texas to John H, Gibson for work ‘claimed to have been done
by him in cleaning out the sSan Bernard River and a portion
of caney (Oreek in said State under and by virtue of the
following Act ﬁf the Legislature of =aid State, approved
March 13, 1875, to—wit:
¥ An Act tc improve the navigation of Oystdr Oreek, Bernard

and Ccany.
Section 1. BE IT ENACTED BY THE LEGISLATURE OF THE
STATE OF TEXAS, That a board ¢f three commissioners, any
two of whom may act, be appointed by the Governor for each

of the following streams: Oyster Creek, Bernard and ca:n'r_;
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sald commissioners to be selected from the inhabitants
1iving on said streams, whe are hereby constituted with full

power to superintend, contract for and control the opening
and clearing out said streeams in this staths

sec, 8. That the sald board of commissioners so appointed
shall, witnin six months from the date of the passage of
this act, enter into contract with solvent, responsible
and experienced contractors, to open and clean out a channel
in said rivers and oreek, atcleast gixty feet wide, bu&
by cutting or sawing off, digging out, or otherwise removing
all obstructions below what is now ccnsidered too 1ow
water for navigation, amnd to girdle or cut down all trees

1ikely to obstruct the navigation of said rivers OT

streams, for each and every of said streems, from the

mouths of the same to head of navigation on each; also,
for cutting canals through sheals, oyster banks, bend or

bende of said rivers.
as0. 5. That the Governor of the State is hereby au-

nerized and required to appeint a competent engineer to
examine and pass upon each mile of said stremm cr stremms
s0 opened &nd freed from obstruction, whoe shall, under
oath, file a certificate with the comptrcller, after he has
inspeoted sald work, setting forth the number of miles
worked on in said streams, opened and cleaned out, as Tre-
quired by this act: and for each and every day actually
employed in inspecting gaid work 80 done on said stream

or streams, the said engineer shall be entitled to receive
the sum of eight dollars Pper day, to be paid by the con=
tractor cr contractors.

ssc. 4. That upon the filing of the certificate of the

engineer, as provided for in the third section of this act,
the commigsioner of the Genheral Land Office shall issue, OT
cause to be 1assued, to the contractor or contractors who
shall have dcne the work, for each and every mile of sald

gtresm or streams so opened, eight certificates, each for six




hundred and forty acres of land; said certificates issued
under this act shall be located in alternate sections, the
even secticns bheing reserved to the school fund, as other
lands granted in aid of other works of internal improve—
ment under the laws regulating the same, on any of the
unappropriated or previously unsurveyed or unlocated
land of the State; Pgovided, Always, that the State of Texas
shall not be responsible for deficiency of public domein.

Sec, 5. That said contractor or coniractors shall com-
plete the work by the first day of December, A. D. 1878,

gec. 6, That the land obtained under the provisions of
this act shall be alienated within sixteen years; amd a
fallure to comply with the provisions of this section shall
work a fﬁrfeiiura of all lands not alienated as required by
thie act; and the engineer appointed under provisions of
thie act shall be paid by the contracting parties.

gec. 7. That this act shall take effecf and be in force
from and after its passage.

Approved Msrch 12th, 1875, *

{23 Plaintiff alleges that under the provisions of sald
act the contractor was required to clean out a channel in
said stresm for the width and in the manner provided in
sald act and contract for sald streams, but that the work
was not done as provided for in said act and contracts,
nor was there amy substantial ccmpliance by said ocontractor
with said act in doing work on said streams, and on a
considerable portion of said streams, for the cleaning out
of which certificates were issued, no work was done at all,
and that the engineer snd agents of the state, whose duty

41t wos under said law to examine and pass upon the work

gso done, did not perform their duties under the law, but

fraudulently colluded with the contragtor and falsely
certified that sald contractor had cleaned out the San




Bernard River for a distance of 55 3/4 miles and the caney
Creek for 13 3/4 miles in the manner called for in said act
and by means of sald false certificate of said engineer

and other false representations of said contractor and

nis agents and rePresentatives, said certificates which were
located upon the land in controversy in this suit were
procured to be issued, under which locaticns defendants

in this suit olainm.

Wherefore, plaintiff says that because of ths failure
of sald contractor to comply with the law under which said
cortifiodtes were issued, and of the fraud practiced to
secure thelr issuance, the same should be cancellad and the
land located Whereby recovered by the State.

The defendente answer this Supplemental Petition
by & General Denisal,

Ehe questions of fact, as well as of law, heing
submitted to the court, without a Jury, I find the following
to be the facts shown on said trial by the evidsnce,
to—wit:

(1) That the law as set ocut in plaintiff's supplemental
Petition was passed by tlm leglslature of Texas, and approved

on March 1z, 1875,

(2) Phat T. A. Washington was at that time an engineer,

andj under said act, he was appointed by the Governor of
the State of Texas to inspect and pass upen the work
involved-in this controversy, and had issued to him the

following commission:

In the Name and by the Authopity
of
The state of Texas,
To all to whom these Presents shall come:
Enow Ye, That I, Richard ¢oke, Governor of Texas,




reposing special trust and full confidence in the integrity
and adility of T. A. WASHINGTCN, of the (ounty of Galves—

ton and sState of Texas, do, by virtue of the authority
vested ih me, by an act of the Legislature, entitled

"in Act to improve the navigation of Oyster Creek, Bernard
and Caney", approved March 13th, 1875, constitute and
aprreint him, the said T. A. WASHINGPON, examiner, to
examine and pass upon each mlle of said stresm or streams,
20 opened and freed from obatructicn; giving gnd hereby
granting to him, the said T, A. WASHINGTON, all the
rights, privileges and emocluments appertaining to said
appointment.

In dlscharging his duties under this commission,
the Inspector is instricted to be governed by the opinion
of the Attorney General, a copy of which is herewith
enclosed, and to review the work heretofore done by the
contractors; ond when not done in accordanas with the Law,
or their contract, to require all deficiences and short
comings properly removed, s0 as to bring it wp fully to
what should have been done. He is further instructed,
whenever an inspection is to be made of work, tc make it in
the presence of the commissioners, or a majority of them,
and when he and the commissioners or a majority of them, may
giffer in opinion as to any point growing out of or connected
with the work, that the view of the commissioners shall
contrcl,

The said T. A. WASHINOTON 1g also instructed,
whenever an inspection is made, to report his action through
this office, to the office named in the Law,

In Pestimony Whereof, I have
hereto signed my name and caused the
seal of State to be affixed, at the

city of Austin, this 3nd day of

October, A. D. 18%¥6,
{sizned) Fchd. Coke,

Governor.




deemed advisable by said Board cf commissioners or the
Engineer appointed by the Governor of the State of Texas
Bo inspect said improvements of the Bernard River.
And the parties of the second part further agree and herely
bind themselves to clear said river from all obstructions
to navigation from the nouth of said river up to said
Underwoods Bridge demanding payment of the State wnder seid
law for 21l thdt portion of said Bernard River on which
they may bestow Or perform labour that is bececsary to
the thorough remcoval of all obstructions to navigation of
gald rdver as required by the Act of the lLegislatmre of
the state of Texas, passed on the 185th day of March, 1875.
And further the parties of tle second part agree
within ten days from this date to give a good bond and
security in the sum of ten thousand Yollars conditioned on
the falthful performance of said work according to the
requirements of said law and also t0 compensate said com=
missioners for all loss of time, trouble and expense that
they may incur or be at in superintending the improvement
of sald river, and t0 do and perform all such things

labour or work that may be necessgry to be done or performed

in order to the complete executicn of the provisions of
sald Act of the Legislature cf the State of Texas.

(ﬂimﬂd} J. H. Shapard 2
Ja« Cs McNeil "r cenmissioners.

Andrew Bunker 2
J. H, Dance, q gontractors.

Which contract was afte wards assigned to J. H. Gibson
before any work was done, And that a like contract in

seme terms was made by the Commissioners for Caney Creek

with said Gibson, or his assigne, with reference to Caney

Grﬁﬂka




By the Governor:
(31:;1@(1) LAe Vo De Bﬂm’

Secretary of State.

(4) That under said act, John Adriance, J. C. Moliel
and J. H. Shappard weres appointed by the Govermor to act
as commissioners on the San Bernard river to contract for
and superintend the cleaming out of the same, and that J. K.
white, H. W. Bowle and Felix Glbscn were appointed like

scommissioners for Ccaney Creek,

(5) That J, H. Shappard and J. 0. McNiel, two of the

coarmissionere for the Bernard river, made and entered into

the following _nontra-:st, to—wit:

* gtate of Texas, ?

g§ounty of Brazoria. { This Indenture made and
entered into this the 24th day of May, A. D. 1875, between
Jolm Adrisnce, J. Q. MoNeil, and J. H, Shepard, commissioners
appointed by his Excelly FRichard J. Coke, Governor of the

state of Texas, to contract for removing obstrustions to

the navigation of the Bernard River of the f;irat part, and ’f‘

J. H. Dance & Andrew Bunker and such other persons as the
said Dance & Bunker may associate with them of the seccnd part

Witnesseth, that the partles of the first part have
contracted with, and do hereby contract with the parties
of the second part t0 open &and clean out a channel in said
Bernard River at least sixty feet in width by cutting
or sawing off, digging out or otherwise removing all ob-
structions below wint is now considered low-water for
navigation on said river.

And the parties of the second part furthermore

agree and bind themselves to remove all cbatructions to
navigation in said river up to Underwoods Bridge on saild

River and as much further up said Bernard Flver as may be




(8) That under sald contract J. H. Gibson worked upon
gsney Creek fyom its mouth to Thompson's bridge, the point
where the work fhvolved in this suit on sald cCreek began,

and that his work was approved by the acting engineer and
certificates issued to him for smch work which are not

involved in this suit.

(7) That J. H. Gibsen, undeyr sald contract, also worked
upen Ceaney Creek, pulling ocut and sawing off snags in the
channel, and ocutting down trees and overhanging limbs on
the banks of said stream, from Thompson's bridge to Gibson's
plantation, which was the head of navigation con said strean,
a aistance of 13 3/4 miles, for Which he received the 110
certificates mumbersd from 447 to 556, both inclusive,

involved in this suit.

(8) That the commissioners appointed to make the cin-
tract as to caney Creek and 1o guperintend and ccnircl said
work, aid make the contract as set out in the 6th finding
herein, but they never saw, directed, superintended, con-
trolled or in any manner designated where, Or how, any work
was t0 be done under said contract, and did nothing but make
sald eontract, and after said contracior claimed to have
campletad said work on (aney said commissioners, in company
with the contractor and engineer T. A. washington, appointed
to inspect sald work, did inspect the 13 3/4 miles involved
in this controversy and said commigsicners refused to receive
or approve said work as having been dons in compliance
with the contract therefor, and they never at any time

aporoved or accepted said work as gatisfactory or in com-

piiance with the cocntract.

(9) That while work was done, by said contractor, on

sald caney Creek for the 13 5/4 miles in occntroversy, vet,

he did not open and clean out & channel in sald (reek 60

feet wide, nor did he remcve all obstructioms in said channel

for the space of 80 feet, below what was then considered too




(8)

low water for navigation, for such boats as then usually
navigated said stream, nor did sald contractor substantially
do such work or comply with the provisions of sald act.

As to this 13 3/4 miles the obstructions in the
chapnel of the same were nearly all removed to a point
beneath the surface of the water by pulling some

out entirely, and sawing others off bensath the surface

of the water, but many of thcse sawed off were left from
within six inches to three feet of the surface of the

water at mean tide and as such constituted material obstruc—
tions to navigation of eaid stream far more dangerous than

if no work had sver been done,

(10) That T. A. Washington, the engineer appointed to
inspect said work on Caney Oreeck, did inspect same and made
the following certificate under oath:

" I, Ts Ae Washington, Engineer sacting by virtue of
appointment made by Hon. Richard Coke, Govenor of the State
of Texas, in pursuance of an act of the Legislature of said
State styled "in act to improve the navigation of Oyaster
Oreek, Bernard and Caney, in the State of Texas" and
aprroved March 13th, 1875, having been called udpom by

Jno, H. Gibson, (ontractor to examine the work done by him
on ¢aney between Thompsons bridge and Hibsons plantaticn

on caney, have inspected, examined and passed upcn each and
every mile of sald Caney opened and freed frem obstructions
of sakd contractor, and found upon inspection, that the
said oontractor had thoroughly cleaned cut a channel in
sald caney at least 80 feet in width by ocutting

sawing off digging out and otherwise removing all obstruc-
tions from the banks and bed of sald Caney below what was
at the time of tl» passage of the act, and what at the
present time in my opinion is telow low water navigdtiom on
gaid caney for each and every mile from Thompsons Bridge

to Gibsons Plantation 13 76/100 miles wp sald Caney, All
of said work being from Thompacns Bridge to Gibsons Plantation




15 75/100 miles on said caney, And that there was no

necessity for cutting canals through shoals Oyster banks
or any hend or benda of seld Caney. And I further
certify that the number of miles worked on in said Caney
by said contractor is 13 75/100 miles., ———

T. A. Washington

Engineer.,
atate of Texas

cevrnty of Galvsston, |
Befere me this day
Jomn S. Shields A Notary Public for Galveston Ccounty,
duly commiassioned as such DPersonally appeared before the
undersigned T. A. Washington to me well known, who being
duly sworn, makes ocath and says that the matters and
things set forth in the above certificate are true, In
testincny whareof I have signed my name and affixed my
official Seal at my office in the City of Galveston this
the 1%th day of December, A. D. 1878,
Jno. S, shields,
( SEAL) :
Notary Publiec.

(11) That said certificate set out in the last a&bove
finding was materially false and was fraudulently made by
the said washington for the purpcse of enabling the con-
tractor to secure the issusnce of the certificates
therefor, or else he was gullty of such gross neglect and
misconduct in making an exsmination of said stream at said
time as would imply a fraudulent purpose on his part, and
that sald certificnte was not made by said engineer in
the exercise of an honest Judgment as to the character of
work done on said stream or the facte stated in said
certificate,.

(12) As to the San Bernard River, I find that the com-
migsionere apvointed to let the contract and superintend

and control the work of cleaning out said siresm, did enter




into the contract set out in the 5th finding herein, but

they never directed, superintended, centrclled or in any

meanner designated where, or how, any work was to be done
under said contract, and did nothing but meke the contract
and inspect the work in company with the engineer washington
after the work was clsimed to have been completed DY the
eontractor Two of said commigsioners approved the work

done on this river, the third dlsapproved it.

(18) That no work was done by the contractor ¢ f the
character called for in said Aet of the Legislature on sald
gan Bernard River from the nouth of said river to the Mims
place, a distence of twenty-five miles, and that there were
no obstruetions to navigation on said part of sald stream
for such boate as then ususlly navigated the same, and no
trees on the banks of said stream on this part of the came
which would likely interfere with navigation, and no work
was necessary on said part of said streesm under sald law,
and contract; and there was a channel more than 60 feet
wide in sald streem for said distance free from all obstruc—
tions to navigation below what was then considered tco 1low
water for navigation, and there were no trees along ihe
banks likely to obastruct navigation on this part of sald
stresm at the time said act was passed and said contract
for cleaning out said river made.

(14) I find that work was done by the contractor on
gald Bernard river from the Mims Place to the head of naviw
gation thereon a distance of (30 3/4) thirty and three—
fourths miles of the character provided for in saild Act,
and it is not shown by a preponderznce of the evidence that
gsaid work on this thirty and three—fourths miles of said
river was not done in substantial compliance with the pro—

visions of said act and ccntract.

(15) Thet T. A. VWashington, the engineer appointed to




undersigned T. A, Washington to me well known, who being
duly sworn makes ocath and says that the matters and things
set forth in the abcve certificate, are true.
In testimony whereof I have signed
my name gnd affixed my official Seal at my office in the
ity of Galveston this the 18th day December, A. D. 1876,
Jno, 8. Shields,
( smAL)
Notary Fublic.

(16) I find that the certificate of T. A. Washington,
the engineer, as to work done by said contractor on the 25
miles of said Bernard river from its mouth to the Mims

Place was false and fraudwlently made.

(17) I find the contracter for said streams, his

agents and representatives, uaauraﬂ\tha issusance by the

Oommissioner of the General Land Office, of the (ertificates
Nos. 447 to 556, involved in this suit, for the 13 3/4
miles of work on Caney Creek, and of two hundred of the

446 cextificates Nos. 1 to 448, inclusive, for the 35

miles on San Bernard river from its mouth to the Mims

Place, by means of the false and fraudulent certificates

of said T. A. Washington, engineer, and also by means of
Oother false and forged instruments and false and fraudulent
representations made by sald parties to said commissioner

Oof the Land Office of Texas.

(18) That 4. M. Hobby was the financial backer of said
contractor and his authorized agent in all that he did

tC procure the issuance of said certificates.,

(19) ™hat the defendants, and those under whom thew
claim, had notiee of the failure of said contractor to
comply with the law in the: respects above set out and of
the fraud practiced in securing the issuance of said certif-
icates prior to their purchase of the same, and that said
certificates were transferred by the original grantee to




inspect the work done on the San Bernard River did inspect
same and made the following certificate:

" I. P. A. Washington, Engineer acting by virtue of

’
appointment made by Hen. Richard Coke, Govenor of the
ctate of Texas, in pursuance of an act of the Legislature
of said State styled "An Act to imprcve the navigation of
Oyster Creek, Bernard and Caney in thd State of Texas"

and apppoved March 13th, 1875, having been called upon by
Jno. H. Gibson contractor to examine the work done b=
him on Bernard River between the memth and & peint on said
river, have inspected, examined and passed upon each and

every mile of said river orened and freed from obatructions

py said contracdtor and found upon inspection, that the said

gontractor had thoroughly cleaned out a channel in said
River at least 60 feet in width, by cutting, sawing off,
digoing out and otherwise removing all obstructions from
the banks and bed of said Fiver helow what was at the time
of the passage of the act, and what at the present time, |
in my opinion is below low water navigation on said River
for each and every mile from the mouth to a point 55 75/100
miles up said River — all of said work being between the
mouth and a point 55 75/100 miles on said Bernard River,
and that there was no necessity for eutting canals through
shoals, Oyster banks or any bend cr hends of said river,
and I further certify that the number of miles worked on in
said Bernard River by said Contractor is fifty five and
three fourths miles.

?., A. Washington,

Engineer.,

gtate of TeXxas,

county of Galveston.
Before me this day

Jno. S. Shields, A Notary Public for Calvestton gounty,

duljx commissioned as guch, perscnally appeared before the




the defendants in this suit or those under whom they claim

on the day of B

(20) That both of sald certificates of said engineer
vashington as set cut in the 10th and 15th finding of
fact herein were made by him and filed with the Camptroller
of the State of Texas, as required by law, and the Commis-
gionar of the General Land #ffice duly and legally advised

therect, Pricr to the ipsisnce of said certificates.

(21) That said 556 land certificates involved in this
guit were all issued in the name of J. H. Gibson and are
all in proper legal form, and that all of said certificates
axcept the following, as set out in Exhibit to agreement
filed herein as shown by Map from the Land 0ffice, were in
the time required by law located upon vacant unappropriated
public domain in Yoakum and Terry counties, Texas, being
the same land involved in this suit, and proper field notes
raturned as required by law to the Ceneral Land Office,
put that =said locations have never been patented, the
Governors of this State, from the issuance of said certif-
icntes tc this time, having continuously denied the validity
of nald certificates and locations, because Bf the facts

alleged in plaintiff's petiticn.

(22) That at the time of the location of sald land
certificates the officlal maps of the General Land Office
of Texas showed a portion of New Mexico to 5& a part of
Yoakum county, Texas, and being misled thereby the followling
numbered certificates were located in lNew Mexico, to-wit:
Thea certificates and parts of gertificates as shown by the

map from the Land Office attached as an exhibit to agreanent

of counsel filed herein, smounting to seventy two and eight-
f which land

tenths (72 8/10) certificates, or 46,593 acres, ©

a0 located by =aid certificates in New Mexico, 8896 acres

thereof was located by virtus of certificates issued for

work on the 13 3/4 miles on Ccaney Creek and 57,696 acres was




was located by virtue of certificates issued for work done
on San Bernard river and it was not discovered that sald

certificates had been located in New lexico until 1893
when an official survey cf the boundary line disclosed

the mistake and that soid certificates were never floated.

(25) That the location cf said certificates except
those located in New Mexico were all regularly made as
required by law and equal number of surveys made for the
public free schools, which constitute the even numbered
surveys involved in this suit, and that the locations of
all the certificates involved in this suit were prcperly
and regularly made, the only question being as #¥p the
validity of the certificate@ themselves.

(24) That the certificates in question were executed b

the then Land commiegsioner during his absence from the
Land Office and the usual fees for issuing such certifi-
cates were paid and said certificates delivered tc A. M.
Hobby at & place in the 0ity of Austin other than the

General Land O0ffice.

Under the foregoing facts and pleadings the first
inquiry is to detemine the meaning and prorer interpreta—
tion of the Act of the Leglslafure under which this work
was docne, and, next, whether under tle: facts found said act
was complied with by the contractor, and, if not, then
whether the rlaintiff can have the matter reviewed in the

gourts, or, are the matters complained of res adjudicata

by reason of the Btate's agents and officers whcse duty it
was tc inspect mnd pass upon said werk and to issue the
certificates in this case,hdwing passed upcn the same and
determined that the contractor was entitled to thecertif-
icates in controversy, and having issued and delivered said

cartificates to gaid contractor.




The Act of the Leglislature yroviding for the wark
done, which is mre in controversy, is in itself quite brief
and ies incomplete as to ths datails or method by which its
previsions are to be carried out, as well as vague and
uncertain in some of its terms, and because of ghe doubtful=
ness Of the meaning ofeome of its Provisions it is necessary
to construs said Act. In applying the ordinary mles of
construction to 1t in order to determine the leglalative
intent or maaning of the language used in said Aot, we look
first to the language therecf itself, and next to the con—
gtruction put upon said Aot by the parties entering into
the contract thereundsr, as exXpresssd in said contract, and
in this case to the construction placed upen said Act by
the executive departmant of the government at the time of
its passage and when the work was done thersunder, and also
look to the ohject the Leglislature had in view in passing
gald act and to the conditions as they existed at the tine

tha same was passed.

The three streams intended to be cleaned out under
gaid Act were tide water streams near the coast in which
the tide ebb=1 and flowed and which were then and had for
many years haen navigated from thelr mouths to the head of
tide water, which was considered the head of navigation
on aach stream, Thege gtresms were short and deerp,

being from five feet deep at the head of navigation to twenty-

fast deep at the mouth, and were wide near the mouth-,; the

San Bernard river bedng fidm £ifty $0 one hundred and fifty
yards wifa on the lower twenty—five miles of its length
next its mcuth. Along the banks of the greater portion

of sald streams grew large trees which when the stireams were
narrow interferad with the sails of boats navigating the
sane, and there were many snags in said streams and otha»

obhatructions to navigation. There were bars in the bay




at the mouths of two of said streams upon which the water

was only from three to six feet at gerdinary tide and said

streams were navigated almost entirely by said boats of
A

1ight aramght such as could pass Oover the bars at the
mouth. The boats which navigated said streams WeTe from

40 to 50 feet long and 15 to 25 feet wide and Iess.

It evidently was not the intention of the Lheglo—
lature by this act to require the removal of the bars in
the bay at the mouths of said streams, because the language

used will admit of no such construction,

without the remcval of thesa hars nd hoats except
those ‘@rawing from three t0 six feet of water and less could
navigate said streanms whather they were free from O truo—

ticns or not,

By the use of the following language in said
act, to—wit: " to open and clean out a channel in said
gtreams at least 60 feet wide, by ocutting or sawing off,
dlgring out, or otlerwise removing all obstructions below

what is now considered t00 low water for navigation, and to

girdle or cut down all trees 1ikely to obstryget the
navigation of said streams, for aach and svery of said
gtreams, from the mouths of the =same to head of navigation

on each", was meant, that all obstructions to navigation in
said streams for a width of sixty feet, should in some Way

be removed below what was at that time considered low water
navigation for such boatse as could and did then navigate gaid
streams, that is for boats that could cross the bars at

the mouths of said streame. Tn other words, all obstruc—
tions in said channel of 60 feet in said streams were t0 Dbe
removed "by cutting, sawing off, dlgging out or otherwise™
waters that was below low water navigation
g =aid

to a depth in said
at that time, or was below the water used inm navigatin




streams at low tide, The water used in navigating saia
sireems was from three to six feet deep from the surface,
and all obstructions wers intended to be removed below this

depth at low tide.

The contention of the defendants that it was meant
to cut off or remove these obstructions just under the sur—
face of the water at low tide would make the act ridiculous
because no boat uses only the surface of the water in
navigation. To give sWich construction to the act would
require us 10 believe the Legislature really meant to lay
ritfalls and conceal snags and obstructions for boats so0
they could not avoid them and thus to mender navigation of
sald streoams impossible instead of improving the same.

On the other hand, if it had been intendsd to remove all
obstructions from said channel of 60feet from the mouths of
gsald streams to the head of navigation the act would not
have contained the gualifying langusge, to-wit: all obstruc—
ticns below what is now considered too low water for navi-
Besldes it was unnecessary to rempve obstructions
to the bottom of a stream fifteen feet deep that could only
be navigated by boats drawing three to six feet of water
and lass, It was further intendsd by said Act only to
cut down such trees on the beanks as were likely to obstruct
the navigation of said stream, and it was not intended
that a contracter should reacaive elght sections of land per

mile by cutting down trees on the margin of a river one

gixty feet wide was provided for.

The Legislature by providing that comissioners for
each stream should be sppointed and selected from the
inhabitants living en said streans, *whe were constituted

with full power tc contract for, swerintend and control the

opening and cleaning out of said streams® evidently intended




not only that they shouxd make such contract, but they were
to superintend and control such work because of their ac-

guaintence with sald streams they would know what work and
where the s=ame was necessary to be done to improve saild

gtreams in the manrer provided for in said act.

The cummissioners, however, having made contracts
practically in the geheral temms of the statute without
designating or particularizing the work to be done, the
contractor must lock alone to the act to determine how and
where he should work, and if he did work which was not
called for in said act he cannot receive compensation
therefor, or if he did work but did not do the sams sub~
stantially in the manner provided for in said act he should
not receive compensation therafor, It further was not
intended br szaiid act to pay the contractcr except for such
part of said river as he actually did some work upen of the
character called for in said act and if any considerable
portion of said streams in one body received nc such work

thenn the contracter was not entitled to certificates tharefor

whather said portions of said streams needed gbﬂ?vﬂrk or not.

The State having appointed commissigners to super—
intend and control said work and an engineer to inspect and
pass upen the same, the State would be concluded by their
judgment in the absence of fraud where work was actually
done, and if the only questions in this ocase were wheiher
or not the work done was up to the requirements of the
contract and the state!s agents for the purposs of passing
upon this question determined that it was, then such aot
would be ¥inding upon the State in the absence of fraud.
However, neither the engineer nor the comnissioners had any
authority to approve the contmactor's claim for any part
of said stresam upon which he did no work, nor did the
coamnigsionsr of the Land O0ffice have any Power to issue

certificates for any vortion of said stresme wWwon which




no work was done by the contractor and all such certificates
ara volid.

And all work done on said streams by the contractor
under said act which was not done in substantial compliance
with the provisions of said act and where the engineer
appointed by the Governor to inspect said work, accepted
the same with knowledge that the law had not been complied
with, and made his certificate to the oomptroller either
praudulently or was gullty of such gross misconduct in
refersnos thersato as would imply fraud upon his part, then
guch certificates a:rwéglemiasmd for this character of work
would be voidable in the hands of parties chargeabls: with
notice of such failura %0 gomply with gaid Act, and of

such fraud, end the state would not, in such case, be con~

cluded by the act of her agents.

I, therefore, conclude:

(1) That certificates WNos. 447 10 556, both
inclusive, issued for the work done on the 13 5/4 miles
on Caney Creek, which was not done in accordance with the
provisions of said Act, and which certificates were procured
to be issued by the Talse sarti ficate of the engineer
washington, and iths false and fraudulent representations
of the agents of the contractor, should be cancelled &nd
the 1snd located bY virtue thereof shogld be racovered DY
+tha State from the de fendants, who purchased said certifi-

cates with notdce of these facts.

(2) That the certificates issued for work done

on twenty-iive miles on the San Bernard River, from its

nouth to the Mims placs, Whera NO work was reelly done DY

gald contractor of the character provided for in said Act,

wera vold an® the gommissioner of the General Land Office

nhad no power to issue guch certificalas, and these certifi-~

cates to the number of two mmared out of those numbered




one to 443, both inclusive, in this suit should be
cancelled and the lands located thereby recoversd dby the

State.

Whather or not the fraud practised by the con-
tractor or his agents in procuring the issuance of this
series of certificates Nos. 1 t0 448 as a portion of said
series should invalidate the whole , is a serious question.
It 1is not a case merely of an excessive grant, but the
recovery is based wpon fraud used in ths procurement of the
issus of a:E least a portion of said sdries of certificates
Howevar, under the findings of fact herein, th contractor
was entitled to 226 certificates for 640 acres each, thase
wara esarned and due under the law and the facts; and it is
not believed that fraud in the proccurement of an excessive
issue of certificates wouldivalidate those Jjustly earned
nor deprive the contractor of his right to receive the same.
If, then, the issue of certificates Nos. 1 to 446 is only
void for the axcass,that is for such number above those
Justly earned, i}t would result in 226 of said certificates
being valid, In addition to this, there was nearly 59
of said certificates, or WMore exactly 37,086 acres of land,
located By virtus of sald San Bernard certificates, which
in YNew Mexico and naver located on the public lands of
Texas. Dedaucting thks amount, 37,696 acres, from the
128,000 acres, the State is entitled to recover of this

gseries of certificates, wowld leave 90,304 acres which the

—
Plaintiff is entitled to redover out cf the grant of 446

Bernard River certificates which have been located upon

the public domain of the State of Texas.

But, as said series of certdficates 1 to 446,
were issued at one tinme, and it is impossible te¢ distinguish
the valid from the invalid, and as the defendants had the




right of selection in the first instance of the lands whidch
i4 would survey for themselves out of %he unaprropriated
public domain, it is believed the defendanis should now be
allowed to selmct from the 247,744 acres of land located
by virtue of said Bernard River certificates Nos., 1 to#db
in the State of Texas, 157,440 acres, and the State sghould
have judgment for the balance of said grant or for 90,3504
acres, The defendants smll make such selection within
60 days from the date of this decree and file description
of same with ths Olerk of this court, and upon their fallure
$0 make such selection within such time the plainiiff, by
har Attorney General, shall then have. the right to make
such selaoction for them, and upon filing of same with des—
eripvtion thereof with the ¢lerk of this court, plaintiff
shaell have its writ of possession for the lands recovered
in this suit; which is:

(1) 211 the even numbered or school sections

dascribed in plaintiff's petition.

(2) All the lands located by viriue of
certificates Nos. 447 to 556, both inclusive, issued for

work done on the 13 3/-; miles on Ccaney Orask,

(8) ror 90,304 acres of lands located in sald
yoakum and Terry Oounties, Texas, by virtus of cartificates
Nos., 1 to 446, both inclusive, issued t0 John H. Gibson
for work dons on San Bernard rivex; all of which lands are

deseribed in plaintiff's patition.

Judgment accordingly.

4 A

—

Judge 26th Judicial District of Texas,
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