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THE STATE OF TEXAS, )
No, 12,293. V5. } In Pistriet Court ofEPravis

THE LEON & H. BLUM LAWD ¢0,, ) Oounty, for 26th Jud.
ET AL. ) DPist, Octoher Term, A.D.1898,

Phis is a suit hy the State of Texas, acting through
her Attornav General, as vlaintiff, against the lLecn & H.
Blum $and Cormany, a private corvoration, and others, as
dafendants, in the form of "Tresvass to try titlev, to
racover 1012 ﬂactinnd of Land of 640 acres each, described
in Plaintiff's Petition, and sitnated in Veakum and Terry
gounties, constituting %he entire County of Yoakum and the
wastarn one-=third of Terry County.

The defendants disclaim as t0 all the sven mumbersd
or achool sactions so muad for, and as to the remainder
plead a General Deanial and Not Guilty,

The plaintiff, hy Supvlemental Peatition, alleges
that the dafendants c¢laim the land in controversy by virtue
of the location of certain certificates issued by the
commisgsionsr of the Genemal Land 0ffice of the State of
Teaxas to John H, Gihson for work claimed to have been done
by him in ecleaning out the San Bernard River and a voriion
of Canay Creek in saild State under and by virtus of the
Tfollowing Act of the Legislature of said s;ate, apnroved
March 13, 1R75, to-wit:
¥ An A::t' to improve the navigation of Ovster Creek, Bernard

and cany,

Section 1, BE IT ENACTED BY THR LEGISLATIIRE O0F THRE
STATE ORF TEXAS8, That a board of thres commissioners, any
two of whom may act, be apvointed by the Governor for each
of the following stireams: Ovmtsr OresX, Bernard and Gany;
said cormissioners to he selecied from the fnlmhitantis
living on said streans, who are herehy constituted with full

power to superintend, contract for and eont»el the avening
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(2)

and clearing out said streams in this Statey

gse, 2. That the said hoard of commissioners 80 anppointed
shall, within six months from the date of the passage of
this acty enter into aontract with solvent, responsibls
and exverienced contractors, 10 oven and clean out a channel
in said rivers ﬂnd creek, at least sixty feeti wide, by
outting or» sawing off, digging out, or otherwise removing
all obstructions below what is now considered too low
water for navigation, and to girdle or cut down all treas
1ikelv to obstruct the navigation of said rivers or
gtreams, for sach and every of sald atreans, from the
mouths of the same $0 head of navigation on each; also,
for sutting canals through shoals, ovater bhanks, hend or
bends of said rivers,

sec. 3. That the Governer of the State is hereby au-
thorized and required to apmoint a enmﬁatnnt angineer to
dxamine and pass uvon each mile of said sirean a- streams
80 ovened and freed from ohstmciion, who shall, under
oath, file a certificaie with the gomntroller, after he has
ingpected said work, setting forth the mumber of miles
worked on in said streams, opened and cleaned out, as re-
quirsd by this act; and for each and every day actually
emploved in insvecting said work so done on said strean
or streams, the said enginesr shall he entitled to receive
the sum of eight dollars per day, to he paid by the con—
tractor or contractors.

sec. 4. That uvon the filing of the certificate of the
engineer, as provided for in the Hhird section of this act,
the Oommigsioner of the General Land 0ffice shall ispua, or
sause o be issued, to the contractor or contractors who
shall have done the work, for sach and every mile of said
gtream or streams so ovensd, eight certificates, each for six

mmdred and foriy acres of land; said certificates issued

k.
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under this act shall be located in alternate sections, the
aven sections heing raservad to the school fund, as other
lands granted in aid of other works of internal improve-
ment under» the laws regulating the same, on any of the
unapvronriated or mreaviously unsurveved or unlocated
land of the State; Provided, Always, that the State of Texas
shall not he resvonsible for dsficlenecy of mublie domain.

Sec, 5. That said aontraatnr. or contractors shall com-
plates the work by the first day of Decerber, A. D. 1876,

Sec, 8, That the land obhtained under the provisions of
this act shall he alisnated within sixteen vears; and a
fallure to comply with the »rovisions of this section shall
work a forfeiturs of all lands not alienated as reaquired by
this act; and the engineer apmointed under provisions of
this act shall bhe vaid by the contraciing varties.

Sec., 7. That this act shall take effect and he in fLorece
from and after iis passage,

Avproved March 13th, 1875, *

Plaintiff alleges that under the provisions of said
act the contractor was required to clean out a channel in
gaid stresm for the width and in ths manner provided in
sald act and contract for said streams, but thait the work
was not done as provided for ih said aet and contractis,
nor was there any substantial compliance by said corftractor
with said act in doing work on said streams, and on a
considerahls Bortion of said streams, for the cleaning out
of which ecartificates were issued, no work was done at all,
and that the engineer and agents of the State, wWhose duty
it was under said law to sxamine and pass uvon the work
80 done, did noi verform their duties under the law, but
fraudulently ceolluded with the contractor and Talsely
certified that sald gontwetor had cleaned out the san
Bersnard River for a distance of 55 3/4 miles and the Caney
Orsek for 13 3/4 miles in the mamner callad for in said aect
and by means of said false eertificais of sald engineer
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(4)

and other false representations of said contractor and

his agents and representatives, said certificates which were
located upon the land in controvarsy in this suit were
Drocurad to he issued, under which locations dsfendants

in this suit claim,

Whersfore, »piaintiff savs that because of the failure
of said contractor to comply with the law under which said
certificates were iauuma. and of ths framd vracticed to
securs their issuance, the same should he cancelled and the
land loeated therehy recoverad hy the State,

The defandants answar this Sumvlamental Petition
by a General Danial,

The qwestions of fact, as well as of law, bheing
submitted to the cowrt, without a jurv, I find the following
to be the facts showm on said irial hy the evidencs,
to-wit:

fa

(1) That the law as set out in »laintiff's suprlemental
petition was vassed by the Legislature of Texas, and aprroved
on March 13, 1875,

(2) That T. A. ¥ashington was at that time an engineer,
and, unde» said act, he was avpointed by the Governor of
the state of Texas to inspect and pass upon the work
inyvolved in this controversy, and had issued to him the
following commission:

» In the Hame and by the suthority
of
Phe state of Texas.

To all to whom these Presents shall come:

Know ve, That I, Richard Coke, Governor of Texas,
reposing avecial trust and full confldence in the integrity




(5)

and ability of T, A, WASHINGTON, of the Oounty of Galves-
ton and state cof Texas, do, by virtus of the authority
vasted in me, by an act of the Legislature, entitled

1an Act to improve the navigation of OQvster Creek, Bernard
and Canev®, aporoved March 13th, 1875, constifute and
apvoint him, the said T, A. WASHINGTON, exaniner, to
examine and vass upon each mile of said stream or streams,
80 openad and freaed feom ohstruction; giving and hereby
granting to him, the said T, A. WASHINGTON, all the
rights, privilsgzes and emoluments appertaining to said
apnointment.

In discharging his duties under this commission,
the Insvector is instructed to he governed by the ovinion
of 4hs Attornay faneral, a copy of which is herewith
enclosad, and 4o review the work herstofore dons by the
contractors; and when not done in amnrrianéa with the Law,
or their econtract, 40 requirs all desficiencies and short
comings »roverly removed, 80 as %0 hring it up fully to
what should have hesen done, He is further instructed,
whanaver an inspection is £0 he made of work, o make it in
the mresence of the commissionars, or a majority of then,
and whan ha and the commissioners or a majority of them, nay
differ in oninion as e any point gwowing out of or connected
with the wark, that the viaw of the commissioners shall
control,

The saXd T. A. WASHINGTON 1is also instructed,
whenever an inspection is made, to revorglhis action through
this office, to the office named in the Law,

In Testimony Whereof, I have
herato gigned my name and caufed the
Saal of state to be affixed, at the
{ Bet) city of iustin, this 2nd day of
October, A, D. 1878,
(signed)  Richd. Goks,

Governor,
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(8)

By the Govarnor:
(sizned) A. W, De Barry,
Sacratsry of State, ®

(4) That under said act, John Adriance, J. C. MeNiel
and J, H. Shapvard were avvointed by the Governor to act
as commissioners on the San Bernard river to contract for
and surerintend the cleaning out of the same, and that J. K.
White, H., W, Bowie and Fellx Gibson were appnointed like
comningsionsras for caney Oreelk,

(56) That J. H., Shavvard and J. 0. MeNiel, twe of the
comiigsioners for the Bernard river, made and entered into

the following contract, to-witi:

" state of ‘Texas, )

¢ounty of Bragoria, ) This Indenture made and
enterad into this the 24th day of May, A. D. 1875, hatween
J6hn Adwiance, J. O. MoNeil, and J. H. Shepard, commissioners
apnointed by his Exeelly Richard J. 0oke, Governor of the
state of Texas, to contract fo removing ohstructions to
the navigation of the Bernard River of the first vart, and
J. H. Danca & Andrel Bunker» and such other persons as the
gald Dgnee & Bunker may assoclate with them of the second part

Witnesseth, that the vartias of the first part have
contracted with, and 4o hereby contract with the narties
of the second »art $0 oven and clean out a channel in said
Bernard River at least sixty feet in width by eutting
or sawing off, digging out or otherwise removing all ob-
atructions helow what is now considered low-—water for
navigation on said river,

And the vartiss of the second part furthermore

agres and bind thenselves to wemove all ohstructions to
navigation in said river un to Ulnderwoods RBridge on said

Biver and as miich Marther up said Bernard River as may he




desmed advisghle by said Board of gomnmissioners or the
Enzinesr avvointed by the Governor of the state of Texas
to inspect said improvements of the Barnard Rivaf.
And the partias of the second vari further agres and herehy
bind themselves to cleaw said »iver fron all ohstriiztions
$0 navigation from the mouth of sald river up to, saild
Umierwoods Bridge demanding vayment of ihe state under sald
1aw for all that Dortion of said Bernard River on which
they may bastow or perform labhour that is mecesaary to
the thoroigh wemovil of all obstructions %o navigation of
said river as required by the Act of the Legislature of
the State of Texas, passed on the 13ih day of March, 1875.
And Darther the parties of the second nart agree
within ten davs from this date to give a good hond and
gecurity in the sun of ten thousand dollars conditioned on
ths falthful Performancs «f said work according to the
requirensnts of said law and Also tc sompensate said com—
nissioners for all loss of time, trouble and axpense that
they may ineur or be at in superintending the improrenent
of said river, and to 4o and perform all guch things
labour or work that may be necessary o he dons or rarfomed
in order to the,ocomdlete exacution of the vrovisions of
gaid Act of the Legislature of the Staie of Texas.

(signed) 4. H. Shapard
J. 0. Mcleil ) Cormissioners.

Andrew Tunker )
J. H, Dance, % gontractors. _

Which coniract was afterwards assigned to J. H. Gibson
before any work was done, And that a 1ike contract in
same terms was made by the Qommissioners for Canev Cresk
with said Gibson, or his assigns, with reference to Caney

Oreek.

A e e, W YoGoz.




(8)

(8) That under said contracté J. H. Gibson worked upon
cafey Creek from its mouth to Thomwson's bridge, the roknt
where the work involwed in this suit on said Creek bhegan,
and that his,work was approved by the acting engineer and
certificates issued to him for sich ﬁorﬁ whiech are not
involved in this suif,

(7) That J. H. Gibson, under said contract, also worked
umon caney Oreak, "Milling out and sgwing off snags in the
channel, and cutting down trees and war}nrf.ng limbs on
the banks of said stream, from Thormson's bridge toGibason's
plantation, which was the head of navigation on said stream,
a distance of 13 3/4 miles, for which he recd ved the 110
cartificates mmberad from 447 to 556, hoth inclusive,
fhyolvad in this suit,

(8) That the commissioners appoinisd io make the con-
tract as 4o Caney Creek and to suverintend and ceniroel sakd
work, did make the contract as set out in the 5th finding
harein, but they never saw, diracted, suverintended, con-
trolled or in any manner designated whars, or how, any work
was to he done wnder said contract, and did nothing but make
said contract, and afier said contractor claimed to have
comMlated said work on Caney said commissioners, in company
with the contractor and engineer T. A. Washington, apvointed
t® inspect said work, did inspect the 13 3/4 miles involved
in this controversy and said commuissioners refused tozreceive
or approws said work as having heen done in compliance
with the contradt therefar, and they never at any tinme
anproved or accented said work as satisfactory or in com-
pliance with the contract.

(9) That while work was dome, by said contragtor, on
said Caney Oreek for the 13 3/4 miles in controversy, wi,
ha did not oven and clean out a channel in said Creek 60
fant wids, nor Ai4 he »emove all ohsirictions in said channel

for the spacs of 60 £ast, helow what was then sonsidered too
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(@)

1ow water for navigation, f£or such beats as then usually
navigated said stream, nor did said contractor substaniially
do such work or comMbly w:i.?h the provisions of said act,

AS t0 this 13 5/4 miles the obstructions in the
channel of the same were nearly all removed %o a point
beneath the surface of the water by pulling some
out entirely, and sawing others off beneath the aurface
of the water, but many of those sawed off were left from
within six inches to thwee feei of the surface of the
water at mean tide and as such constituted material dps truc—
gions to navigation of said stream far more dangerous than

if no work had sver hesn done.

(10) TPhat T. A. Washington, the enzineer apnointed to
inspect said work on COghey Creek, did inspect same and made
the following certificaie under oath:

. I, T. A. Washington, Engineer acting by virtue of
apnointment made by Hon. Richard Coke, Gowenor of the sState
of Texas, in vursuance of an act of the Legislature of said
state stvled "An aet to improve the navigation of Oveter
greek, Bernard and Caney, in the stale of Texas® and
avoroved March 13th, 1875, hving heen called upon by

Jno. H. Gihson, Contractor to examine the work done by him
on ﬂuno?f_ betwaan Thompsons bridge and hbama plantation

on Caney, have inspected, examined and rassed upon each and
everv mils of said Caney opened and freed from obstwuctions
of, said gontractor, and found upon inspectien, that the
said Gontwractor had thoroughly oleaned out a channel in
said caney at least 80 feet in widih by cutiing

gsawing off digging out and otherwise removing all obsiric-
tions from the banks and hed of said Caney beloW what was
at the time of the nassage of the act, and whai at the
present tile in my ovinion is below low water navigation on
said ¢mmey for each and .'“.uvury' mile f£rom Thompsons Bridge

%0 Gibsons Plantation 13 75/100 miles up said Caney, ALl
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1 Aan

of said work being from T'hompsons Bridge to Gibsons Plantation
13 75/100 miles on Baid Caney, And that there was ne
necessity for cutting eanals through shoals Ovster banks
or any bhend or bends of said Caney. And I further
aertify that the mmber of miles worked on in sald Caney
by said contractor is 13 75/100 miles, ———

T. A. Washington

Engineer,
8tate of Taxas

county of Galveston.

Bafore me this day
John 8. Shislds A Notary Public <for Galweston County,
duly commissioned as such Parsonally sppeared before ihe

undersigned T. A. Washington t0 ne well known, who bheing

dly sworn, makes oath and says that the matters and
things set forth in the above certificate are true. In
tastinony whereof I have signed my name and affixed my
official Seal at my office in the 0ity of Galvesion this
tha 13th day of December, A. D. 1876,

Jno. 5. Shields,
( SEAL) Notary Publiec. v

(11) That said certificate set ouit in the last above
finding was materially false and was frauduwlently made by
the said Whshington for the purvose of enablirg the con-
tractor to secure the issuance of the certificates
therefor, or elss he was guilty of such gross negleci and
migcondudd in making an examination of said stream at said
time as would imply a fraudulent purpese on his pari, and
that said cemtificate was not made by sald engineer in
the exeraise of an honest judgment as to the character of
work done on said stream or the facts stated in said
gartificate,

(12) 4s to the San Bernard River, I find that the com-
m‘«lns:l.nnq_r_q annointed to let the contract and superintend
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and control the work of cleaning out said stream, dld enter
into the contract set out in the 5th finding herein, but
they never diwected, suverintended, controlled oY in any
manner desisnated where, or how, any work was io he done
under said contract, and did nothing but make the contract
and insvsct the work in company wikh the engineer Washington
after the work was claimed {0 have heen comblsted by the
econtractor. Two of sald commissioners avproved the work
done on this,river, the third disapvroved it.

(150 That neo work was done b?.thﬂ contractor of the
character called for in said Act of the Legislature on sald
san Bernard River from the mouth of said river to the Mins
place, a Alstance of twenty-five niles, and that there were
no ohstmetions to navigation on g'aid part of said stream
for such hoats as then usually navigated the same, and no
tress on the banks of said stream on this part of the same
which would 1likelv interfars with navigation, and no work
was necessary on said part of said sirean under said law
and contract; and there was a channel more than 60 feet
wide in said stream Cor said distance free from all ohstrio~
tions to navigation below what was then considered too low
water for navigation, and tle re wers no irees along the
banks 1likelv to ohstruct navigation en this pari of said
stream at the time said aect was vassed and said contract
far cleaning out said river mads, There was some evidence
that some work was done on said river between its mouth
and Mims Perry, but the prepdonderance of the evidence was
to the contrary.

(14) I £ind that work was done by the contracior on
gaid Bernard river from the Mims place %0 the head of navi-
gation theveon a distance of (30 3/4) thirty and three-
fourths miles of the character provided for in said Act,
and it is not shown by a Drependerance of the evidence that
said work on this thirty and three-fourths miles of said

wiver was not done in substantial compliance with the pro—
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(12)

visions of said act and contract,

(18) That T. A. Washington, the engineer appointed to
inspect ihe work dome on the San Remard River did insvect
same and made the following certificate:

" I, 7. A. Washington, Engineer acting by virtue of
arpointment made by Hon. Richard Coke, Govenor of the
state of Texas, in vursuance of an ast of the Legislature
of said State styled ¥An Act to improve the navigation of
Oyster Oreek, Bernard and Caney in the sState of Texas"
and approved March 13%th, 1875, having heen called upen by
dno, H, Gihson eontractor to examine the work done by
him on Bernard River between the mouth and a point on said
river have inspactied, exanined and vassed upon each and
avery nils of said river omnead and freed from obstriciions
by said contractor and found uvon inspeetion, that the said
gontractor had thoroughly cleansd out a channel in said
River at least 80 faet in width, by eutting, sawing off,
digging @ut and otherwise ramoving all obstiructions from
the banks and bad of said River balow what was at the time
of,the passage of the act, and what at the present tine,
in mr ovinion is below low water navigation on sald River
for each and every mile from the mouth to a peint 55 75/100
milss up paid River - all of said work being hetween the
mouth and a point 55 75/100 miles on said Bernard River,
and that there was no necessity for eutting canals through
sheals, Ovster banks or any bend or hends of said river,
and I further certify that the mmmber of miles worked on in
said Bernard River by said Contractor is fifty fivesand
thres fourths miles,

T. A, Washington,
Engineer,
State of Texas,
gounty of Galveston, i
Bafors ma this day

Jno, S. Shislds, a Notary Publie f£ar Galvesion County,
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2
duly commissionad as such, Personally appeared before the
undersimned 7, A, Washington to me well knowm, who being
duly sworn makes oath and saAys that the matters and things
sat forth in the ahova cert{ificate, are tnie.

In testimopy whereof I have signed
my name and affixed my official Seal at my office in the
gity of falveston this the 12th day December, A. D. 1876,

Jno. S, shields,

( SEAL) Notary Public. "

(18) I ©ind that the certificate of T. A. Washington,
the engineer, as to work done by said contractior on the 25
miles of said Bernard river from its mouth to the Mims
Place was false and fraudulently made.

(17) I £ind that A. M. Hobby, the agent and reprasen-
tativa of the contractor for said streams, secwred the
igsusmece by the Commissionsr of the General Land O0ffice, of
the fertificates Nos. 447 to 558, invelved in this suit, for
the 13 3/4 miles of work on Caney Creek, and of two hundred
of the 448 certificates lNos. 1 %0 446, inchusive, for the 25
Miles on San Bernard river from its mouth to the Mins
piaﬁa, by means of the false and fraudulent certificates
of said 7. A. Washington, engineer, and also by means of

_@ther false and forged instmuents and false and fraudulent

raprasantations made hz,aaid agent to said Commissioner of
the Land O0ffice of Pexas.

(18) That A. M. Hobby was the financial backer of said
contractor and his muthorized agent in all that he did

t6 procuve the igsumce of said certificates.

(19) That the defendants, and those under whom they
claim, had notice of the fallure of said contractor to
comply with the 1law in the »espects above set out and of
the fraud vracticed- in secuwring the ismmanes of gaid ceriif-
inates vrior to their mirchase of the smig and that said
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certificates were transfarred hy the original grantee 4o
tha defendghts in this suii ®r those under whom they clain
on the day of , 1877, '

(20) That hoth of said certdficates of said engineer
Washington as set out in the 10th and 15th finding of
faet herein wers made by him and filed with the Comptroller
of the State of Texas, as remiired by law, and the Comais-
gioner of the General Lamd’ O0ffice dAuly and legally advised
theraof, prior t0 the issuance of said certificates.

(21) Phat said 558 land certificates invelved in this
guit were all issued in the name of J., H. Gibson and are
all in prover legal form, and that all of said cartificates
excent the following, as set out in Exhibii {0 agreenent
£iled hemain as shown by Map from the Land 0ffice, ware in
the time requimed by law located udon vacant unappropriated
public domain in Yoakum and Terrv Countiesg,Texas, heing
the same land involved in this suit, and proper field notes
ratitrned as required by law to the General Land O0ffice, but
that said locations have never heen pvatented, ihe
Governors of this State, from the issuance of said certif-
icates t0 this time, having contimiously denied the validity
of said certificates and locations, bscause of the facis
alleged in Plaintiff's vatition.

(22) That at the time of the location of sald land
certificates the official maps of the General Land Office
of Texas showed a Dortion of New Mexico to be a part of
voakm gounty, Texas, and heing misled thereby the following
mmbered certificates were located in New Mexico, to-wife:
Phe certificates and varts of certificates as shown ty the
map from the Land 0f7ice attached as an exhibiti to agreement
of counsel filed herein, #ounting to seventy two and eighi-
tentns (72 8/10) certificates, or.® 46,592 acres, of which

1and 80 loortad hy gaid sertifioates in Hew Mexico, 8896 acres
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thereof was located by virtus of ceriificates imasued for
work on the 13 3/4 miles on Caney Cresk and 37 696 acres was
1ocatad by virtus of certificates imsued for work done

on San Bernad viver and it was not @ scovered that sa d
gertificates had bheen locaied in Hex Hhxico until 1893

when an officlial survew, of the houndary line disclosed

the migtake and that said certificates were mwer floated.

(23) That the location of said ceriificates excepnt
these located in New Mexico were all regularly made as
reaquired by law and equal mumber of surveys mades for the
vubliec free schools, which constitute the aven mmbered
survevs involved in this suit, and that the locations of
all the cartificates involved in this suit were Proverly
and regularly made, the only question being as tc ihe
validity of the certificates thenselves.

(24) That the certificates in question were executed by
the then Land comuissioner at his home in the City of
matin daring his absence from the Land 0ffice on aceount
of mickness and the usual fees for issuing such certifi-
cates Weres paid and said certificates delivered 10 A. M.
Hobby at a dlace in the City of Austin other than the

gensral Land O0ffice,

Under the forageing facis and pleadings the fird
inquiry is to detemiine the meaning and proper interpreta-
tion of the Aet of the Legislaturs 'mder which this work
was done, and, next, whether undsr the facts found sald ack
was comvlied with hy the cont»actoy and, if smot, ithen
whether the Dlaintiff cam l@ve the matier reviewed in the

gourts, or, arsa the mnatters complained of ras adjudicata
-
by reason of ihe gtate's agents and officers whose duty it

L ]
was to inspeet and vass uvon sald work and to imsues the

certificates in this sase, having passed uvon the same and
(15)
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determined that the contractor was entitled to the certif-
icates in contrcversy, and having issued and delivered said

cartificates to0 said conteractor,

The Act of the Legislature providing for the work
done, which is here in controversy, is in itself quite brief
and is incommlats as to the detalls or method by which its
provisions are to be carriaed out, as well as vazule and
uncartain in some of its terms, and becmge of the doubtful-
ness of the meaning of moms of its vrovhksions it is necessary
to construe said Act. In applving the ordinary miles of
constmiction to it in order to determine the lagislative
intent or meaning of the language used in said Aect, wa look
first to the language thereof itself, and nexti to the con-
struction vut uvon said Act by the variies entsering into
the contract thereunder, as exnrassed in said contract, and
in this case to the construction placed upren said Act by
the exscutive department of the government at the time of
its nassage and when the work was done thereunder, and alse
lock t0 the object the Legislature had in view in bdassing
gaid act and to the conditions as thev existed at the time

the same was passed,

_Phe three streams intended to he cleanad out under
said Act ware tide water streams near the coaé$ in which
the tide =bhed and flowed and which were then and had for
many years been navigated from their mouths te the head of
tide water, which was considersad the head of navigation
on each stream, These streans were ghorti and deebd,
baing from five feet desp at the head of navigation to tweniy-
faet deev at the mouth, and wers wide near %he mouth, the
San Bernard river bheing from fifty to one mndrad and fifty
vards wide on ths lower tweniy-five miles of its length
neaxt its mouth, Along the hanks of the graater poriion
of said streams grew large tress Which when the streams wers
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narrow interfered with the sails of boats navigatiing the
game, and thers were many snag; in said streams and other
ohstructions to navigation, There were bars in the bay
at ths mouths of iwo of saild streams mpon which the water
was only fz-nm thres to six fast al ordinary tide and said
streans were navigated almosi entirely by sail hoats of
lizht draught such as could nass over the bars at the
mouth, The hoats which navigated said streanms were from
40 to BO fast long and 15 1o 25 feet wide and Jess,

It avidently was not the intention of the Legis-
katitrs by this act to require the removal of,thes bars 4 in
the bay at the mouths of said streans, hecause the language

ugad will admit of no such constiruction.

without the removal of these hars ned heats excant
those drawing from three 40 six Fent of water and less could
rerigate said streans whather they werse free from obsiriec—

tions or not.

Br the use of the following langnage in said
aect, to-wit: " {0 opean and clean out a chamnsl in said
atreans at least 60 fast wids, hy cutting or sawing off,
digging out, or otherwise removing all ohstructions helow
what is now considerad too low water for navigation, and io

girdls or cut down all trees likely to obsiructi the
navigation of said streams, for sach and every of sald
streans, from the mouths of the same to head of navigation
en sach', was meant, that all obstwmictions {0 navigation in
gaid streams for a width of sixty feet, should in some way
be raqoved helew what was at that time considered low water
navigation for much hoats as ecould and did then navigate said
streans, that is for bosits that eould cross the bars at
tha‘moﬂha of aaid streans, In other words, all obstmic—
tions in smid channel of 60 feet in said streams were 1o he
rapovad Yhy cuttinky, sawing off, Alzeing ent oreniherwise®

to a denth in said waters that was bhalow low water navigation
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at that time, or was below the water used in navigating sald
gtremms at low tide. The waler used in navigating said
streans was from thres to six faet desp from the surface,
and all obhstrictions were 1intended to he removed helow this
devth at low tide.

The contention of the defendants that it was meant
1o cut off or ranove these ohstmictions Just under the sur-
face of the water at low tide wmild make the act ridiculous
because no boat uses only the surface of the water in
navigation, To glve such consiruction to the act would
raqiire us $0 helieve the Legislature really meant to lay
pitfallas and coneeal snags and obstructions for hoats 80
they could not avold them and thus t0 render navigation of
said streans imvossible instead of improving the same.
On the othar hand, i€ 1% had been intended to remove all
ohsiructions from said channel of 60 feet from the mouths of
said streams $0 the head of navigation the act would not
have contained the qualifving language, to-wit: all obtsrio—-
tions helow what is now consildered too low water for navi-
gation, Baeslides 1% was unnecassary $o remove obstruciions
to the hottom of a streanm fiftesn feet deed that could only
be navigated by hoats drawing three 10 six feet of water
and lsss, It wag Turther intended by said Act only to
cut down such treaes on ths hanks as were liksly io ohsiruet
the navigation of said stwesam, and if{ was not intended
that a contractor should recsive eight sections ¢f land Dder
nile by cutting down trees on the margin of a river one
hindred vards wide when at the time only a channel

sixty feet wide was provided fTow,

The Legislature by providing that commissioners for
each gtream should he avnoinied and selscted from the
inhahitants living on said stresams, "who ,ware constiiuted
with full vower 10 contract for, suparintend and contrel the
ovening and olsaning out of said siweams¥ evidently intended

/
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not only that they should make such contract, but ithey were
t0 superintend and control such work hecause of thelr ac-
quaintance with said streams they would know what work and
where the same was necessary t0 he done to improve said

streams in the manner yrovided for in said act,

The commissioners, howaver, having made contracis
practically in the general terms of the statute without
desiznating or particularizing the work to be done, the
gontractor mist look alone to the act to determine how and
whars he should work, and if he did work which was not
ealled for in said act he cannot receive compensation
therefor, or if he did work but did not do the same sub-
stantially in the mammer vrovided for in said act he should
not receive compensation therefor, It further was noi
intended by said act to pay the osontractor excepi for such
vart of said river as he actually did,some work upon of ihe
character called for in said act and if any considerable
vortion of said stmeams in one hody resceived no such work
then the contractor was not entiildd toecertificates therefor
whether said vortions of said streams needed no work or not.

The State having apvointed commissioners io suber-
intend and control said work and an engineer to inspect and
vass uvon the same, the State would be conchuded by thelr
judgment in the absence of fraud where work was actually
done, and if the only questions in this case were wWhetiher
or not the work done was up to the requirements of the
contract and the State's agents for the rurpose of passing
unon this question determined that it was, then such act
would be binding wpon the state in the absence of fraud.
However, neither the engineer nor the commissioners had any
authority to apmrove the contractor's claim for any part
of said stream uvon which he did no work, nor did the
gomaissioner of the Land 0ffice have any Power %o issme

ecertificates for any Dortion of said stweams uven which
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ne work was done by the contractor and all such certificates
are void,

And all work done on said streams by the contractor
under sald act which was not done in substantial compliance
with the vrovisions of said act and where the engineer
appoinied by the Governor to inspvect said work, accevted
the same with knowledge that the law had not heen complied
with, and made his certificate to the Comptroller either
fraudulently or was guilty of such gross misconduet in
refearance therato as would imply fraud upon his »art, then
such certificates for land as were ismued for this character
of work would be veidable in the hands of parties chargeable
with notice of such fallure t0o comply with said Act, and of
such fraud, and the States would net, in such naaa,. be con-

eliided by ths act of her agenis,

I, therefors, conelude:

(1) *hat certiticates Noa., 447 to 556, both
inclusive, issued for the work done on the 13 3/4 miles
on ¢aney Cresk, which was not done in accordance with the
nrovisions of said Aect, and which certifigates wers procured
t¢ be issusd by the false certificaie of the engineer
washington, and the falge and fraudulent revresentations
of the agents of the contractor, should bs cancelled and
the land located by virtue thereof should bhe recovered by
the gtate from the dsfendants, who purchased said certifi-
cates with notice of these factis.

(8) That the certificates issued for work done
on twenty-five miles on the San Bernard River, fFfom iis
maéuth to the Mims place, where no work was really done hy
said contractor of the character vrovided for in said Act,
were void and the Oommissioner of the General Land 0ffice
had no pows» $0 igsue such certificates, and these certifi-
cates {0 the nmber of 4{wo Mmindred out of those mimbared
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one to 446, both inclusive, in thias suit should he
cancellad and the lgnds located thereby recovered by the
state.

Whether or not the fraud »recticed by the con-
tractor or his agents in procuring the issuance of this
geries of certificates Nos. 1 to 448 as a Portion of said
series should invalidate the whole, is a serious question.
It is not a ease merely of an excessive grant, hut the
ragovery is based uvon fraud used in the procurement of the
igsus of at least a poriion of sald geries of certificates.
However, under the findings of fact h-minl; the contracior
was entitled to 246 certificates for 640 acres each, these
were sarned and dus under the law and the Tacts; and it 1is
not believed that fraud in the procurement of an excessive
issue of certificates would invalidats those justly earned
nor devrive the contractor of his right %0 receive the same.
If, then, the issue of certificates Nos. 1 to 446 is only
¢0id for the excess, that is for such mumber above those
justly earned, it would mesult in 346 of said cartificates
being valid, In addition to this, there Was nearly 59
of gaid certificates, or more axactly .ﬂ,aﬂﬁ acres of land,
1ocated by virtue of said San Bernard certificates, which was
in Hew Mexico and never located on the miblic lands of
Taxas. Dedueting this amount, 37,686 acres, from the
128,000 acres, the State is entitled to recover of this
geries 0f certificates, would leave 90,304 acres which the
plaintiff is entitled to recover out of the grant of 446
gernard River certificates which have baen located udon
the publiec domain of the State of Texas.

But, as said series of certificates 1 to 446,
were issued at one time, and it 1is impossible to distinguish
the valid from the invalid, and as the defandants had the
right of selection in the first ingtanee of the lands which

i+ would survey Tor iLhenselves ont of the yunappropriated
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public domain, it is believed the defendants should now be
allowad %0 select from the 247,744 acres of land located
by virtue of said Bernard River certiricates lNos. 1 to 448
in the State of Texas, 15J,440 acres, and the State should
hgve judgment for the balance of said grant or for 90,304
acres. The defendants shall make such selection on or
bafors Dac, 33, 1898, and fils descrintioh of same with
the O0lerx of this gowrt, and u.pon thelr fallure to make
sich selection within such time the plaintiff shall have
and recover judgment for an undivided interest in said
247,744 acres of land of 90304/247744 of the same and the
defendants recover the balance of said 247,744, and that
the following named commissioners he avpointed to partition
said lands according to their interest as above ataﬁad and
nake theilr report to the next term of this court. And if
such selsciion is made hy dafendanis the plaintiff shall
have judgment & writi of possession for said lands as follows:

(1) A1l the even mushered or school seciions
descrihed in »laintiff's vetition,

(2) A1l the lands located by virtus of
cortificates Nos. 447 to 556, boith inclusive, issued for
work done on the 13 3/4 miles on Caney Creek.

(3) Por 90,304 acres of lands loeated in said
Yoakum and Terry counties, Texas, hy virtus of certificates
Nos. 1 %0 446, both inelusive, issued to John H. Gibaon
for work done on San Bernard river; all of which lands are
daseribed in Plaintisfe wetition,

Judgment acecordingiv,

R. B. BRDPDK,S,
Judge 26th Judicial nistrict of Texas.

(22)
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(Endorsed) #12,293, The State of Texas v. Leon & H.
Bluma Land Go. ot al. Pindings of fact & @onclusions of
law, #iled Oct, B31st, 1898, Jas, P, Hart, Clerk,
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dH% HrabY oF Hns. e
COUNTY OF TRAVIS. )

I, JAS. P, HART, Clark of the Dist rict
gourt, within and for the Gounty and State aforesaid, do
heraby certify that the ahove and forsgoing is & true and
corract copy of the Findings of Fact and Conclusions of
Law, with all endorsements therson, in cause No. 12,293,
of the State of Texas vs. Leon & H, Blum Land Company,
et al, as the same ApDears now on §ile in this office,

Given under my hand and seal of office,

b mstin, Texas, this the metn

day of Necambar, A, I, 1RO8,

0lerk Distriect gowrt, Travis gounty, Texas.
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