May 4, 1998
Memorandum to File: Zapata Co Sketch File 20

Cause for Agreed Final Judgment dated March 24, 1998 arose on June 3, 1997 when the
Railroad Commission requested GLO’s opinion on State’s interest in San Patricio S-
3491, S-3494, S-3544 and approximately 300 acres described by metes and bounds in the
mandate of the Supreme Court in No. 1561, Leonard Haynes v. State of Texas, issued to
the District Court of Travis County, Texas, in No. 1561, Leonard Haynes v. State of
Texas, on October 4, 1907, all in Zapata Co.

Interpretation of the 1907 court judgment was not clear to Surveying Division personnel.
They forwarded opinion request to Asset, Energy, VLB. AEV forwarded request to
Legal Services.
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Office of the Attorney General

State of Texas
DAN MORALES March 24, 1998 .
ATTORNEY GENERAL : FHG o

VIA INTERAGENCY MAIL

Mr. Ken Mills

Director, Real Estate Section
Legal Services Division
General Land Office

Stephen F. Austin Building

Re:  William Herbert Hunt Trust Estate, JW. Beavers, Jr., Trustee v. Garry Mauro,
Commissioner of the General Land Office of the State of Texas; Cause No. 97-12885, 261"
Dist., Travis County, Texas.

Dear Mr. Mills:

Enclosed is the Agreed Final Judgment entered and signed today by Judge Scott McCown in the
above-referenced case.

As ordered, a copy of this judgment should be be placed in the files of the General Land Office
concerning the affected lands.

If you have any questions, please call me at 475-4138.
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No. 97-12885

WILLIAM HERBERT HUNT TRUST 8 IN THE DISTRICT COURT OF
ESTATE, J. W. BEAVERS, JR., §
TRUSTEE, §
§
Plaintiff, §
§
Y. § TRAVIS COUNTY, TEXAS
§
GARRY MAURO, COMMISSIONER, THE  §
GENERAL LAND OFFICE OF THE §
STATE OF TEXAS, §
§
Defendant. § 261* JUDICIAL DISTRICT
AGREED FINAL JUDGMENT

On this day came on to be heard the above-entitled and numbered cause, and William
Herbert Hunt Trust Estate, Plaintiff, appeared by attorney of record and announced ready for trial,
and Garry Mauro, Commissioner of the General Land Office of the State of Texas, appeared by
attorney of record and announced ready for trial, and all questions of fact were submitted to the
Court.

The Court, after having first determined that it has jurisdiction of the parties hereto and
the subject matter hereof, and hearing the evidence and arguments of counsel, has determined that
the following facts are undisputed.

1l On March 27, 1907, the Texas Supreme Court rendered judgment in No. 1561,
Leonard Haynes v. State of Texas (reported 100 S.W. 915), rendering judgr;_lex_tt_against the State

of Texas and in favor of Leonard Haynes pursuant to which ig_tpg.mlax.e __?ras issued to the District
sy

Court of Travis County, Texas, on October 4, 1907. '
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2 The opinion of the Texas Supreme Court in No. 1561 , Leonard Haynes v. State of
Texas, rendered March 27, 1907, and the mandate issued to the Travis County District Court on
October 4, 1907, rendered judgment in favor of Haynes and awarded Haynes title to the lands
described in the following instruments:

a. File No. 657, San Patricio First Class Abstract 566, Ignacio Gutierrez,
Two Leagues "Los Mogotes".

b. File 806, San Patricio First Class Abstract 401, Manuel Ramirez, Two Plus
Leagues, Mexican Grant.

C. File 3491, San Patricio Scrip, Abstract 212, Survey 427.

d. File 3494, San Patricio Scrip, Abstract 233, Survey 428.

e File 3544, San Patricio Scrip, Survey 431.

- Approximately 300 acres described by metes and bounds in the mandate of
the Supreme Court in No. 1561, Leonard Haynes v. State of Texas, issued
to the District Court of Travis County, Texas, in No. 1561, Leonard
Haynes v. State of Texas, on October 4, 1907,

Said properties are hereinafter referred to as "the Lands."

3 Notwithstanding the ruling and mandate of the Texas Supreme Court in No. 1561,
Leonard Haynes v. State of Texas, portions of Surveys 427, 428, 431, and the approximately 300-
acre tract described in paragraph f. above, are listed on Defendant’s records as surveyed unsold
School Land.

4, Plaintiff, as successor in title to Leonard Haynes, is the owner and operator of oil
and gas wells located on the Lands.

FINAL JUDGMENT Page 2
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5 The records of Defendant, which are inconsistent with the ruling and mandate of
the Supreme Court referenced above, cast a cloud on title of Plaintiff and have impaired and
threaten to continue to impair the rights of Plaintiff with respect to the Lands.

The Court is of the opinion that Plaintiff is entitled to a declaratory judgment as requested.
It is therefore ORDERED, ADJUDGED, and DECREED that the State of Texas has no claim
to title to the Lands.

It is further ORDERED, ADJUDGED, and DECREED that all endorsements, memos,
or other records of the Defendant General Land Office stating, suggesting, or otherwise indicating
to the contrary are void and of no effect.

It is further ORDERED, ADJUDGED, and DECREED that Defendant shall maintain

a copy of this judgment in the Defendant’s records concerning the Lands.

All costs of Court expended or incurred in this cause are adjudged against the party

incurring same. All other %,u:l’ not expressly granted is denied.

Signed this 25 day of /., 1998,

JUDGE PRESIDING

FINAL JUDGMENT Page 3



APPROVED AS TO FORM AND SUBSTANCE:

MCcELROY, SULLIVAN, RYAN & MILLER, L.L.P.
P. O. Box 12127

Austin, Texas 78711

(512) 327-8111

(512) 327-6566 FAX

Attorneys for Plaintiff, William Herbert Hunt Trust Estate

+ : Y L=
State Bar No. 13584200 /

Dan Morales
Attorney General

Jorge Vega
First Assistant Attorney General

Karen W. Kornell
Assistant Attorney General
Chief, Natural Resources Division

JeffeeMartinez-Vargas
Assistant Attorney General
State Bar No. 13144665
Natural Resources Division
P. O. Box 12548

Austin, Texas 78711

(512) 4754138

(512) 320-0911 FAX

Attorneys for Defendant Garry Mauro,
Commissioner of the General Land Office
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McCELROY, SULLIVAN, RyaN & MILLER, L.LL.P.
ATTORENEYS AT LAW

MAILING ADDRESS,; 1201 SPYGLASS DRIVE, SUITE 200 TELEFPFHONE
PO, BOX 12127 AUSTIN. TEXAS TET46 1512 327-8111
AUSTIN, TEXAS TA711

FACSIMILE
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October 15, 1997
File No Keleh Fife 2O-4 W/@G\,
g Zg P ra County
Garry Mauro, Commissioner Ly yest 40’ Clear Clot o om 7id/e
General Land Office ;
1700 North Cﬂﬂgress Filed J‘fﬁi‘"!f _f(:} 19 Eﬂ_?ﬂ-"‘"—:ﬂ-ﬂ .
Austin, Texas 78701 GARRY mmuno Com'r [0\ B 02—

Re: Cloud on T1t1e, % ta County, Texas

Dear Commissioner Mauro:

The William Herbert Hunt Trust Estate asked us to assist them with a well permitting
problem which arose recently at the Railroad Commission of Texas. The permitting problem was
caused by certain records of the General Land Office which are inconsistent with judgments
rendered against the State of Texas by the Texas Supreme Court. The judgments by the Supreme
Court are reported in Haynes v. State, 100 S.W. 912 (1917) and Haynes v. State, 100 S.W. 915
(1917) (the "Haynes judgments"). The lands at issue are the Los Mogotes Grant, the Manuel
Ramirez Grant, and Survey Nos. 427, 428, 431, and a 300-acre tract referred to as "300 acres of
unsurveyed public domain" and described by metes and bounds in the Supreme Court’s mandate
to the Travis County District Court (hereinafter referred to as "the Lands"). In the Haynes
judgments, the Supreme Court rendered judgment against the State of Texas and in favor of the
defendants, awarding title to the Lands to the defendants. Notwithstanding the final and
nonappealable ruling of the Texas Supreme Court, General Land Office records concerning the
Lands suggest that some of the Lands should be included as Public School Lands. The records
of the General Land Office have cast a cloud on the title of the Hunt Trust.

In June 1997, the erroneous GLO records became a serious problem for the Hunt Trust
which holds the oil and gas lease covering the lands. The Hunt Trust filed applications for regular
drilling permits on the Lands. The Railroad Commission’s mapping staff refused to process these
permits because the General Land Office’s records show that the State of Texas claims title to the
Lands. After numerous meetings with Railroad Commission staff extending over several weeks,
the permits were finally issued. However, the delay posed a serious risk of harm to the Hunt
Trust because of the scarcity of drilling rigs in the Rio Grande Valley. In addition, the erroneous
GLO records pose a continuing harm to the Hunt Trust’s quiet enjoyment of the property in
accordance with the Supreme Court ruling.

We believe that the records of the General Land Office should be corrected so that the

cloud on Hunt’s title is removed and title is quieted in the successors to the defendants of the
Haynes litigation pursuant to the Haynes judgments. We request that the cloud on title be
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Garry Mauro, Commissioner
October 15, 1997
Page 2

removed through an agreed declaratory judgment. A declaration should be sought from the Travis
County District Court referencing the Haynes judgments (which hold that title to the Lands was
vested in the defendants, their successors and assigns), and declaring that all clouds on title created
by GLO records to the contrary are removed.

We would be glad to meet with you or any member of the General Land Office staff to
discuss a reasonable resolution of this potentially serious problem. Thank you for your prompt
attention to this matter.

Very truly yours,

Michael E. McElroy
/gs

cc:  Spencer Reid
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GENERAL LAND OFFICE

GARRY MAURO

COMMISSIONER MEMORANDUM
DATE: August 21, 1997

TO: Spencer Reid
FROM: Kay Molina
SUBJECT: Zapata County Cases/Land Disputes

MEMORANDUM

ISSUE: You have asked me to research all existing files and case law in connection with the
Texas Supreme Court case styled Haynes v. State, 100 S.W. 912 (1907), to determine the
following: (1) Were there two cases at the Supreme Court level and, (2) What did the court
grant in its decision [i.e., Does the state own the four tracts of land adjacent to the Los
Mogotes and Manuel Ramirez Mexican grants].

BRIEF ANSWER: (1) After researching our files, the files from State Archives, and the
Texas reporters, it is my conclusion that two cases involving Leonard Haynes existed at the
Supreme Court level.

(2) Although an argument exists that Leonard Haynes only won title to the acreage of certain
litigated tracts lying within two Mexican grants, the more likely result of the litigation was
that the State lost, and Leonard Haynes secured title to all of the acreage of the tracts.

FACTS: In 1903, the State of Texas filed eight trespass to try title suits regarding land in
Fﬂg Nﬂ @

Zapata County:

Leonard Haynes, et al, v. The State of Texas
Juan Vela Cuellar, et al, v. The State or Texas & @

Leonard Haynes v. The State of Texas Fileq =
Juan Manuel Flores, et al, v. The State of Texas >
Porfirio Garza, et al, v. The State of Texas By GARRy M
Espiridion Flores, et al, v. The State of Texas AURg c
.

Servando Benavides v. The State of Texas
Filiberto Pena, et al, v. The State of Texas

All of the above cases, except Leonard Haynes v. The State of Texas, involved land located in
the Pedro Bustamente and Antonio Zapata Mexican land grants; Leonard Haynes v. The State
of Texas, involved four tracts of land equaling 3500 acres of land ["Tracts 1-4"] lying either
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wholly or partially within the Los Mogotes and the Manuel Ramirez grants. Because the
eight cases involved trespass to try title claims and were based on the same rules of law, they
were heard together on appeal by the Court of Civil Appeals. The court limited its analysis
based on Leonard Haynes et al. v. The State of Texas:

The decision of this case, so far as the rules of law announced, apply to the
above cases, and the facts, so far as the evidence of title is concerned, are
substantially the same in each case. Of course, in each case different lands are
sued for, and different parties assert title; but all the titles emanate under
Decree No. 24 of Tamaulipas, and in none of the cases is the evidence of title
stronger than that considered in the case in which the opinion is written.

Throughout the case, each defendant [including Leonard Haynes in both suits] alleged that the
lands sued for are part of certain Mexican grants located in Zapata County, having their origin
prior to 1836, by adjudication of the Ayumtameinto of Guerrero, by virtue of Decree No. 24,
of October 19, 1833, of the Congress of Tamaulipas; denouncement and survey of said grants
by the Surveyor General of Tamaulipas in 1835; final titles to said grants issued by the
Governor of Tamaulipas on January 2, 1848; continuous possession from long prior to 1835
up to date of institution of the suits, resurvey of said grants by the surveyor of Zapata County
i the 1870°s and invoking the protection of the Treaty of Guadalupe Hidalgo and the
Constitution of the United States.

Furthermore, each defendant alleged that the lands were purchases by tender of the original
price of said grants of land as fixed by said Decree No. 24.

Both the District Court and the Appeals Court held the lands sued for to be State lands.

At the Supreme Court level, the eight cases were heard on the same day but broken down into
two opinions and an order. In the first opinion styled Haynes v. State, 100 S.W. 912 (1907),
the court ruled for the defendant Leonard Haynes granting to him 5 leagues of land in Zapata
County and specifically discussing the Bustamente and Zapata grants. In the opinion, the court
discussed the history of the two grants, the chain of title of the two grants, and the laws
involving land granted/owned prior to statehood, and thereafter reversed and rendered on
behalf of the defendant. Based on the same analysis as set forth in the opinion, an order was
issued by the court granting Leonard Haynes possession to all of the acreage included in the
State’s Original Petition for Tracts 1-4.

The second opinion styled Haynes, et al. v. State, 100 S.W. 915, also reversed and rendered
in favor of the defendants, holding on behalf of the defendants in the other suits. In the short
opinion issued by the court, Justice Brown states the court’s decision and that the ruling is
based on the earlier opinion in Leonard Haynes v. State of Texas, 100 S.W. 912, that being
that the defendants in each case be granted title to all of the lands sued for in each case.
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DISCUSSION: Did the Texas Supreme Court in Leonard Haynes v. The State of Texas, hold
that the State take nothing and grant Leonard Haynes all 3500 acres of Tracts 1-4 described in
the State’s Original Petition?

A trespass to try title action is, in legal effect, a suit to recover the land described in the
petition.! Under Texas law, the plaintiff in a trespass to try title action must establish the
strength of his own title, and may not prevail by proving simply the weakness of the
defendant’s title.” Furthermore, the petition alleging trespass to try title always puts title and
possession in issue.’

In the State’s Original Petition filed in 1903 for the case styled Leonard Haynes v. The State
of Texas, the State claimed ownership to Tracts 1-4 constituting 3500 acres of land in Zapata
County and gave a metes and bounds description of each. In the Defendant’s Answer,
Leonard Haynes pleaded not guilty and claimed ownership of these four tracts by virtue of
two Mexican grants -- the Los Mogotes and the Ramirez grant, and claimed that these four
tracts were enclosed either wholly or partially within the grants. Although Haynes never
claimed that he owned all of the acreage included in the State’s Original Petition, throughout
the case, the State claimed that Haynes did not own any of the lands sued for because he did
not take rightful possession of the Mogotes and Ramirez grants under the laws of the State of
Texas. At no point in the case did the State amend its claim of possession to include only the
area of the four tracts lying outside of the two grants. Further, at no point in the case did the
State attempt to prove its chain of title to the tracts but simply claimed that Haynes did not
have title to the two grants because he had not acquired them in accordance with the law.
Given the burden of proof in trespass to try title litigation, that was a serious strategic error.

If the plaintiff fails to affirmatively establish title in a trespass to try title suit, judgment must
be entered for the defendant, and there is no necessity to determine whether defendant has
title to the premises.’ By including all of the acreage of Tracts 1-4 [a portion of which may
have been wholly or partially included within the boundaries of two Mexican land grants
claimed by Haynes] in the petition in Leonard Haynes v. The State of Texas, the State had the
burden to prove that it was the rightful owner of all of the land. By not doing so, it lost any
title it may have had to Leonard Haynes.

The Tyler Court of Appeals made a similar finding in the case Kendrick v. Tidewater Oil
Co.” Kendrick was a trespass to try title suit to recover an undivided one-half mineral

‘Joyner v. Christian, 113 S.W.2d 1229 (Tex. 1938).
*v.8. v. Denby, 522 F.2d 1358 (C.A.Tex. 1975).
*Hunt v. Heaton, 643 S.W.2d 677 (Tex. 1982).

‘Trevino v. Munoz, 583 S.W.2d 840 (Tex.Civ.App. -- San Antonioc 1979, no
writ) .

*Kendrick v. Tidewater 0il Co., 387 S.W.2d 122 (Tex.Civ.App. -- Tyler 1965,
writ ref’d n.r.e.}.
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interest in which the defendant plead not guilty. Although the suit was for an undivided one-
half mineral interest, the plaintiff’s petition put in issue title to the entire mineral interest. The
court held for the defendant and that the plaintiff take nothing. It stated that the plaintiff’s
petition and the defendant’s plea of not guilty put title to the entire mineral interest at issue,
and the effect of a "take nothing" judgment was to divest all of the title to the interest in issue
out of the plaintiffs and to vest it in the individual defendants.®

On this issue, the Texas Supreme Court has stated that a "take nothing" judgment in trespass

to try title operates as muniment of title, and adjudges in effect, that facts were found to exist
which, between parties, established in defendant all title to land, including, just as effectively

as though it had passes by voluntary conveyance, such title as plaintiff had.’

Based on the law as stated above, the issuance of a take nothing judgment in favor of the
defendant Leonard Haynes granted him title to all of the acreage of Tracts 1-4.

Based on the analysis of the Zapata County case as presented above, it can be argued that the
Texas Supreme Court heard and issued a final, nonappealable ruling in the case Leonard
Haynes v. State of Texas. Pursuant to this ruling, the State of Texas does not have title to the
litigated areas: Tracts 1-4 constituting of 3500 acres in Zapata County.

Did the Texas Supreme Court hold that Leonard Haynes receive only those lands lving within
the boundaries of the grants. leaving the remaining acres lyving outside of those boundaries to
the State of Texas?

In 1956, Mr. Bob Brooks was asked to address the issue of ownership of State Tracts 1-4. In
a memo dated November 23, 1956, Mr. Brooks determined that the State retained title to
those acres lying outside of the Mogotes and Ramirez grants, despite the 1907 order issued by
the Texas Supreme Court. He based his determination on two arguments:

(1) an error was made by the Supreme Court in that it gave the defendant
Leonard Haynes land lying outside of the Mogotes and Ramirez grants
which it had no authority to do; and/or,

(2) the order by the court granting possession of the acreage of Tracts 1-4
lying outside of the two grants was an error made by the court clerk because it
did not conform with the opinion and the evidence as described in the record.

With regards to the first argument as stated above, in his memo, Mr. Brooks claimed that the
Judgment in the Haynes case was in error to the extent that it gave to the defendant land lying
outside of the two Mexican grants. He then stated:

S1d.

"pPeriman 0il Co. v. Smith, 107 5.W.2d 564 (Tex. 1937).
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It is well established in the law that where proof in a trespass to try title suit
fails to show that the defendant’s grant includes all the land described in
plaintiff’s petition, it is error to render judgment vesting title in the defendant
to all the land sued for.

However, I could not find any Texas case to support this statement and, therefore, cannot
confirm that "it is well established in the law."

With regards to the second argument as stated above, the State could argue that an error was
made by the clerk of the court. In the State’s Original Petition filed in the Travis County
District Court in 1903, the State claimed ownership to Tracts 1-4 and gave a metes and
bounds description of each. In the Defendant’s Answer, Leonard Haynes claimed that these
four tracts were owned by him by virtue of two Mexican grants -- the Los Mogotes and the
Ramirez grant, and that these four tracts were enclosed either wholly or partially within the
grants. The metes and bounds descriptions included in Defendant’s Answer, in fact, include a
large portion of land included in Tracts 1-4 just as the state maps show that large portions of
these tracts are a part of the two grants validated by this case. However, the legal
descriptions of the two grants do not include all of the land described in the State’s Original
Petition.

The opinion issued by the Texas Supreme Court in Leonard Haynes v. The State of Texas,
seemed to be restricted to the question of whether or not the Bustamante and Zapata Mexican
land grants at issue in Leonard Haynes et al. v. The State of Texas were valid. Upon finding
in favor of the defendant, the court held that the two grants were valid and owned by Leonard
Haynes and that the State take nothing. the court then issued an order granting to the
defendant title to Tracts 1-4 on the basis of the earlier holding.

Based on the above, the State could argue that the opinion issued by the court was a holding
concerning "validation" and that the order granting Haynes title to Tracts 1-4 was issued based
on that holding; therefore, the court in effect validated the Los Mogotes and Ramirez grants
and granted Haynes the acreage included within their boundaries. Therefore, the court clerk
should have only issued an order for the acreage included within the boundaries of the two
grants. By not doing so, the clerk made a clerical error not in accordance with the opinion
and the evidence as described in the record.

Although this position is available, it could be difficult to argue based on the laws of trespass
to try title as set forth above.

CONCLUSION: Based on the discussion as set forth above, the State must determine how
to interpret the Supreme Court decision and order in the case Leonard Haynes v. The State of
Texas regarding ownership of Tracts 1-4.
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A strong argument can be made that pursuant to the Supreme Court’s position in Leonard
Haynes v. The State of Texas and the order issued in accordance with that opinion, the State
took nothing and the court granted Leonard Haynes Tracts 1-4 as described in the State’s
Original Petition. Texas courts have held in a trespass to try title action, the plaintiff’s right
to recover is based on the strength of its title, not the weakness of the defendant’s title.
Furthermore, it the plaintiff fails to affirmatively establish title in a trespass to try title suit,
judgment must be entered for the defendant, and there is no necessity of determining whether
the defendant has title to the premises. Based on the above, it can be argued that the State of
Texas, by including all of the acreage of Tracts 1-4 in its pleadings, had the burden of proof
to show the State had title to the land. By not proving so, Leonard Haynes was granted title
to all of the land in controversy.

On the other hand, the State may be able to argue that the Supreme Court intended that
Leonard Haynes receive only those lands lying within the boundaries of the grants, leaving
the remaining acres lying outside of those boundaries to the State of Texas. This argument
would be based on the proof that: (1) an error was made by the Supreme Court in that it gave
the defendant Leonard Haynes land lying outside of the Mogotes and Ramirez grants which it
had no authority to do; and/or (2) the order by the court granting possession of the acreage
of Tracts 1-4 lying outside of the two grants was an €rror made by the court clerk because it
did not conform with the opinion and the evidence as described in the record. However, as

stated above, this position may be difficult to argue.

cc: Lanell Aston
Ben Thomson
Ken Mills
David Hall



GENERAL LAND OFFICE

GARRY MAURO
COMMISSIONER ; MEMORANDUM

TO: Spencer Reid

FROM: Kay Molina

SUBJECT: Zapata County Cases/Land Disputes B
4

You have asked me to research all existing files and case law in connection with the Texas
Supreme Court case styled Haynes v. State, 100 S.W. 912 (1907), to determine the following:
(1) were there two cases at the Supreme Court level and, (2) what did the court grant in its
decision [does the state own the four tracts of land adjacent to the Los Mogotes and Manuel
Ramirez Mexican grants]. After researching our files, the files from State Archives, and the
Texas reporters, it is my conclusion that two cases existed at the Supreme Court level, and
based on the decisions of the court, the State of Texas took nothing under each.

At the district court level, eight cases involving land in Zapata County were filed:

Leonard Haynes, et al, v. The State of Texas
Juan Vela Cuellar, et al, v. The State or Texas
Leonard Haynes v. The State of Texas

Juan Manuel Flores, et al, v. The State of Texas
Porfirio Garza, et al, v. The State of Texas
Espiridion Flores, et al, v. The State of Texas
Servando Benavides v. The State of Texas
Filiberto Pena, et al, v. The State of Texas

These cases were instituted by the State of Texas in trespass to try title to recover lands
claimed by the named defendants. All of the above cases, except Leonard Haynes v. The
State of Texas, et al, involved land located in the Pedro Bustamente and Antonio Zapata
Mexican grants; Leonard Haynes v. The State of Texas, et al, involved land in the Los
Mogotes and the Manuel Ramirez grants and four other tracts laying adjacent thereto. All of
the cases were heard together by the Court of Civil Appeals and were held to be State lands.

At the Supreme Court level, the eight cases were heard on the same day but broken down into
two opinions. In the first opinion styled Haynes v. State, 100 S.W. 912 (1907), the court
ruled on the seven cases involving the Bustamente and Zapata grants. In the opinion, the court
discussed the history of the two grants, and based on that history, reversed and rendered on
behalf of the defendants declaring the two Mexican grants valid and the State take nothing.



The second opinion styled Haynes, et al. v. State, 100 S.W. 915, also reversed and rendered
in favor of the defendants, validating the Los Mogotes and the Manuel Ramirez grants. In the
short opinion, Justice Brown states the court’s decision and that the ruling is based on the
earlier opinion in Leonard Haynes v. State of Texas, 100 S.W. 912. Thereafter, the clerk of
the Supreme Court issued an order granting the four tracts of land laying adjacent to the two
validated grants to the defendants.

Based on the history of the Zapata County cases as presented above, the Texas Supreme Court
heard and issued a final, nonappealable ruling in two cases: Haynes, et al. v. State and
Leonard Haynes v. State of Texas. Pursuant to these rulings, the State of Texas does not have
title to any lands in the litigated areas, including the four tracts laying outside of the Los
Mogotes and the Manuel Ramirez grants.



100 §.W. 912, 100 Tex. 426, Haynes v. State, (Tex.
*012 100 S.W. 912
100 Tex. 426

HAYNES
V.
STATE.

Supreme Court of Texas.
March 27, 1907.

Error from Court of Civil Appeals of Third
Supreme Judicial District.

Action by the state against Leonard Haynes.
Judgment for plaintiff was affirmed by the Court of
Civil Appeals (85 5. W. 1029), and defendant
brings error. Reversed and rendered.

1. PUBLIC LANDS--MEXICAN TITLE--
UNAUTHORIZED ISSUING OF FINAL TITLE.

The issuing, by the governor of Tamaulipas, after
his power to do so had ceased, of a final title to
lands, formerly within the state of Tamaulipas, but
by Act Dec. 19, 1836, declared part of the territory
of Texas, took away no existing right of the grantee
to the land, on which such unauthorized act was
based.

2. PUBLIC LANDS--EVIDENCE OF RIGHT--
PRESUMPTION.

The presumption from the fact that, prior to
December 19, 1836, the ayuntamiento of the village
of Guerrero, in the state of Tamaulipas, made up an
instructive despatch, embracing all papers required
by law to show the right of Z. to land, situate in
such state before it became part of Texas, and a
compliance by him with the requirement of the law
on which the governor of Tamaulipas was
authorized to issue final ftitle--that everything
required by the law as a basis for the action of the
ayuntamiento, including the collection from Z. of
the purchase money, and the depositing of it with
the treasurer of Guerrero, so as to give Z. a right to
the land, protected by the Treaty of Guadalupe
Hidalgo, is not overcome by the letter of the
supplemental alcalde of Guerrero to the governor of
Tamaulipas, in 1847, stating that, while he sends the
papers constituting the evidence of right in Z. to the
land, he does not send with them the dues, because
not desiring to expose the same, and directing that
the same be drawn against; this not showing that the
money was not collected by the ayuntamiento in

1907)

Page 1
1847.

3. APPEAL--REVERSING AND RENDERING
JUDGMENT.

Where, on reversal of a judgment, the facts furnish
no ground for a difference of opinion as to the rights
of the parties, the case will not be remanded, but
judgment will be rendered.

[Ed. Note.--For cases in point, see Cent. Dig. vol.
3, Appeal and Error, 5 4580.]

[100 Tex. 427] James B. Wells, for plaintiff in
error,

R. V. Davidson, Atty. Gen., and Wm. E.
Hawkins, Asst. Atty. Gen., for the State.

[100 Tex. 428] BROWN, J.

The state of Texas sued Leonard Haynes to recover
five leagues of land situated between the Nueces
river and the lower Rio Grande, which is within the
limits of the territory of the state of Tamaulipas as it
existed prior to the Texas Revolution. The land was
surveyed for the state in 1884, and there is, of
course, no question of the state's right to it, unless
the plaintiff in error has shown a right to the land
which originated at a date prior to the 19th day of
December, 1836, and which right is protected by the
treaty of Guadalupe Hidalgo between the United
States and Mexico. Haynes claims by mesne
conveyances under Antonio Zapata, who claimed to
have acquired a right to the land by a grant made by
the governor of Tamaulipas, under decree No. 24 of
the Congress of that state. We copy the decree as
follows:

[100 Tex. 429] 'No. 24, The Constitutional
Congress of the Free State of Tamaulipas has
decreed the following:

‘Article 1. To the inhabitants of Camargo, Mier,
Guerrero and Laredo, who may have no lands of
their own, and who may possess stock to occupy
them, there shall be given at once not exceeding five
leagues each, and in compensation they shall pay the
state $10 for each league.

‘Art. 2. Those only are comprehended in the
foregoing article who lived in said villages during
the last Indian war now passed, and who did not
emigrate previous to the year 1821.
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100 S.W. 912, 100 Tex. 426, Haynes v. State, (Tex. 1907)

'Art. 3. The respective ayuntamiento shall inform
itself by previous justification whether the interested
party, who may present himself, has lands of his
own and stock with which to occupy them.

"Art. 4. These lands shall not be alienated until
twenty years have passed after the concession; and,
if so alienated, the state recovers its right to them,
and he who may have been the owner loses
whatever advances and wuseful and necessary
improvements that he may have made; it being
sufficient for a judgment of condemnation that the
alienation shall be made to appear. Upon this point
the respective administering judge shall decide
summarily, without prejudice to the legal remedies
of the interested party.

'Art. 5. The benefits of article 1 shall continue for
three years from the day of the approval of this
decree, after the expiration of which term no one
shall obtain lands except according to the ordinary
laws.

"Art. 6. The ayuntamientos and their individual
members collectively and each one for himself are
responsible personally and pecuniarily of they are
wanting in the truth of the inquiry exacted by article
3, and the government having heard their defense
shall make their responsibility effective.

'The governor of the state shall take care that this
decree be understood, and shall order its execution,
having it printed, published and circulated.
Wherefore, | command that it be printed, published,
and circulated, and that it be duly executed.’

There is no question made of Zapata's qualification
to acquire the land; that is, that he was one of those
who had settled in that section of the country and
remained there according to the terms of the decree.
*913 The Court of Civil Appeals (85 5. W. 1029)
found the following facts which constitute the right
of Zapata to the land in question: "We conclude that
the evidence in the record justifies the assumption
that Zapata and Bustamente denounced the lands in
controversy before the ayuntamiento of Guerrero in
1835, and that that body passed favorably upon the
application; that a survey was made by Canales, the
surveyor general of Tamaulipas, in 1835, of these
two purported grants, and the expediente was
formed and became an archive of the public records
at Guerrero; and that the claimants were in
possession of the land prior to the denouncement.

Page 2

The evidence does not show any juridical
possession, but the fact that they were in possession
when the lands were denounced, and continued in
possession thereafter, was sufficient to dispense with
juridical possession, as is decided in the case of
State v. Sais, 60 Tex. 88; and they continued in
possession for such length of time as would justify a
presumption of grant, provided the evidence in the
record did not repel such presumption. The
evidence also warrants the assumption that, [100
Tex. 430] while a copy of the expediente was not
introduced in evidence, the copy of the index, as
stated by the facts, indicates that an expediente was
formed, and such fact is also established by the
parol evidence in the record. Copies of the record
of the denouncement to the ayuntamiento, and the
favorable action of that body upon the application,
was not introduced in evidence; but the evidence in
the record, which is not objected to, tends to show
that such denouncement was made to the
ayuntamiento, and they acted favorably upon it
The evidence in the record also shows that the
public archives in the city of Victoria were
destroyed by the French troops in 1864, and that the
records of Guerrero were imperfect and mutilated,
and many missing, which fact would justify us in
assuming that the record evidence of steps taken to
acquire title which was not produced was lost or
destroyed. The only evidence showing that the
purchase price of the land was paid is the statement
contained in a letter to Canales of date November
28, 1847, found upon page 141 of the record.’

On the 28th day of November, 1847, Fabian
Zapata, first supplemental alcalde of the
municipality of the city of Guerrero, wrote to his
honor, Gen. Don Antonio Canales, at the city of
Victoria, Tamaulipas, as follows: 'l remit to you
seventeen titles, which contain the vacant lands
denounced and surveyed from the year 1831 until
that of 1835, in order that your honor may please
present them to the honorable governor of the state,
to the effect that they may have the necessary
validation. The amount of the dues I do not send
attached to said documents so as not to expose the
same, and your honor will deign also to direct in the
most certain manner the mode in which they may be
paid, and draw against this receiver's office. God
and Liberty."

¢ governor of Tamaulipas issued. to Antonio
(Zapata_he following final grany: 'Francisco Vital

Trnandez, Brigadier General of the Army of the
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Mexican Republic and Governor of the State of
Tamaulipas: Whereas, the citizen Antonio Zapata
has paid into the treasury of the state the $50 at
which were valued the five sitios of pasture land for
large stock denounced by him at the point de Villa,
as appears by the expediente made for the purpose,
using the power that the law gives me upon this
particular, I have thought proper to adjudicate to the
citizen Antonio Zapata for himself, his heirs and
successors the said five sitios for large stock, within
the limits and boundaries made on the attached map.
Therefore, 1 order the authorities and inhabitants of
the state to recognize the said citizen Antonio Zapata
as the legitimate owner of the said five sitios of
pasture land for large stock which are thus granted.
Given at the city of Victoria on the 2d day of the
month of January, eighteen hundred and forty-
eight.’

The following articles of the colonization law of
1826 of the state of Tamaulipas are pertinent to the
issue involved in this case:

"Art. 7. From the very date whereon a foreigner is
thus registered he acquires domiciliation, and may
as such an inhabitant (denunciar) the vacant land he
thinks best, presenting himself to that effect by
writing to the respective alcalde, who shall decree
what is proper for examining, measuring and
marking out the land designated, after citing the
adjoining proprietors should there be any.

[100 Tex. 431] 'Art. 8. The instructive despatch
being terminated, and no opponent of right resulting,
the alcalde shall pass it to the executive of the state,
by whom the title of adjudication and ownership
shall be issued to the person interested, ordering that
the alcalde of the town of his residence put him
immediately in possession of the land granted. All
these proceedings shall be conducted officially, and
the executive shall proceed with the audience of the
fiscal of the Supreme Court of justice of the state.'

‘Art. 24. The ayuntamientos, each in its limits,
shall collect said funds gratis by means of a
commission from within or without their own body,
and shall pass them according as they are collected
to the depositary or treasurer that they may be of
their funds or means, who shall give the
corresponding receipt; and without further interest
than two and a half per cent., that shall be paid him,
he shall place them at the disposal of the executive,
giving him notice every month of the receipts and
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remittances thereof, and of any negligence of deceit
he may notice in their collection.  Of the
management of the treasurer and that of the
commission, the officers themselves and
commissioners *914 shall be responsible with their
property; and moreover, the members of the
ayuntamiento who choose them, and that this
responsibility may at all times be effectual, the said
appointments shall be made viva voce, and notice
thereof shall be immediately given to the executive.'

The learned judge, who wrote the exhaustive
opinion of the Court of Civil Appeals, said; in
substance, that the facts found by that court would
justify the presumption that a grant had been made
by the governor of Tamaulipas, if it were not shown
by the testimony that the governor of Tamaulipas
had issued a final title to Zapata, which was void
because he had not the power to do so at the time
that it was granted. The issuing of the final title
without authority could not affect the right which
existed and upon which the unauthorized act was
based. State v. Bustamente, 47 Tex. 320.
Therefore, discarding the title issued by Canales,
governor of Tamaulipas in the year 1848, we have
the facts still existing which, if sufficient to justify a
presumption of a grant, must be sufficient to
establish a right to the grant. If, therefore, the
evidence introd the trial shows that
Antonio Zapata was on the 19th day of ember,
1836, enttled to have a grant issued, the state ought
not to recover the Jand in controversy, because such
a i woutd—be protecied by the Treaty of
Guadalupe Hidalgo. It is true that the Attorney
General insists that the facts do not establish such a
title as would be embraced in the terms and
protection of that treaty, but we are of opinion that
the position is not well taken. State v. Sais, 47 Tex.
307.

If it be conceded that the $10 per league was the
purchase price for the land, which must be paid
before a right to the land accrued to Zapata, then,
under the law as it then existed, it was the duty of
the ayuntamiento of the village of Guerrero to
collect from Antonio Zapata the $10 for each league
before making up the expediente or instructive
despatch, and to deposit the money in the treasury of
that village subject to the order of the governor.
The undisputed evidence in the case and the finding
of the Court of Civil Appeals establishes the [100
Tex. 432] fact that, before the 19th day of
December, 1836, the ayuntamiento of Guerrero did
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make up the instructive despatch, embracing all
papers required by law to show the right of Antonio
Zapata and a compliance by him with the
requirement of the law upon which the governor of
Tamaulipas was authorized to issue the final title. It
was shown that the records of the ayuntamiento of
Guerrero were multilated, and many of them
destroyed or lost, and that the expediente of Zapata
had at one time been in the archives of Victoria, the
capital of Tamaulipas, which were destroyed in 1864
by the French soldiers. In this state of the facts,
there would arise the presumption that, before the
ayuntamiento made up the instructive despatch or
expediente, everything was done that the law
required to be done as a basis of their action, and
that the $10 per league had been collected from
Zapata and deposited with the treasurer in
accordance with law. Olcott v. Gabert, 86 Tex.
126, 23 5. W. 985; State v. Sais, 60 Tex. 90. This
presumption might have been disproved, but it is
undisputed, and the concurrent facts support it, so
that the presumption is entitled to the same weight as
the undisputed testimony of a credible witness. It is,
however, suggested in the opinion of the Court of
Civil Appeals, that the letter, which was written in
1847 by the supplemental alcalde of Guerrero to the
governor of Tamaulipas, shows that the money was
paid in 1847. The letter does not state that the
money was paid at that time, but that it was not
forwarded with the expedientes which were sent in
17 cases, for the reason that it was unsafe to do so.
These 17 packages of paper which constituted the
evidence of right in Zapata and others to the lands
granted, had remained in the archives of Guerrero
from 1835 to 1847, and it is entirely consistent with
the terms of the letter, and with the facts established
in connection with it, that the money collected by
the ayuntamiento from Zapata was still in the
treasury of Guerrero, although it was collected in
1835. There is not a fact or circumstance to which
we have been pointed by the counsel for the state
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which would in the least impair the force of the
presumption of law that the money was collected at
the time the land was surveyed and the title papers
made up by the municipal officials. The facts of
this case establish that Zapata, under whom the
plaintiff in error claims, had, on the 19th day of
December, 1836, done all that the law required of
him, and was entitled under the laws of Tamaulipas
to receive from the governor of that state a grant for
the five leagues of land. It follows from this
conclusion that we must reverse the judgments of the
district court and of the Court of Civil Appeals.

The question arises: Shall we remand the case to
the district court for another trial, or shall we render
judgment for the plaintiff in error? If the facts of
this case furnished any ground for a difference of
opinion as to the rights of Antonio Zapata under the
laws of Tamaulipas to receive a grant of the land in
question, it would be our duty to remand the case
for another trial. It is evident, from the opinion of
the Court of Civil Appeals, that they would have
reversed the judgment of the district court, but for
the fact that they construed the letter from Fabian
Zapata to the governor to mean that the *914
money, $10 per league, was paid at the time that the
papers were forwarded to the governor; but we are
of opinion that that construction of the letter was
incorrect, and [100 Tex. 433] was unsupported by
the attending circumstances. Assuming that the $50
for the five leagues was collected from Zapata at the
*015. time the surveys were made and the
instructive despatch formulated, we are not able to
see how there could be a difference of opinion as to
the right of the plaintiff in error to the land in
CONLTOVErsy.

It is therefore ordered that the judgment of the
district court and that of the Court of Civj als
eve that judgment be hege renderell for

the plaintiff in error.
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*015 100 5.W. 915
100 Tex. 433
HAYNES et al.
v.

STATE.

Supreme Court of Texas.
March 27, 1907.

Error from Court of Civil Appeals of Third
Supreme Judicial District.

Action by the state against Leonard Haynes and
others. Judgment for plaintiff was affirmed by the

Page 1

Court of Civil Appeals (85 5. W. 1029), and
defendants bring error. Reversed and rendered.

James B. Wells, for plaintiffs in error.

R. V. Davidson, Auy. Gen., and Wm. E.
Hawkins, Asst. Alty. Gen., for the State.

BROWN, J.

This case is governed by the opinion this day filed
in Leonard Haynes v. State of Texas (No. 1,562)
100 S. W. 912, and, for the reason given in that
opinion, the judgment of the district court and that
of the Court of Civil Appeals (85 S. W. 1029) are
reversed, and judgment is here rendered for
plaintiffs in error for the land.
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The Btate of Texas §
In District Court of Travis Couniy,

County of Travis §
26th Judicial District of Texms.

Yo the Hon. R. L. Penn, Judge of paid Court:

The State of Texas, plaintiff herein by and

through €. E. Bell, Attorney General of said State, bringe thie

guit and complaining of Leonard Hngf-.l, who resides in Puebla,

Republie of Mexico, and H. ¥. Haynee, who resides in the District
of Columbia, respectfully showe to the Court;

That on the dst day of Jamumary, A. D, 1898, the State
of Texas then was and s4ill is the cwner in foe cigple (the same
belonging to the commen free achool Tund of tiha State of Texma) of
certain tracts of land situated in the countv of Inpata, in the

State .. Temas, and particularly described as follows,to-wit:

L First tract., Being survey ¥o. 522 made for the State of Tex-
a8 by virtue of certificate No.425 ispued to the T. C. Ry, Cosy
situated in Zapata county,Texas, and bounded as follows!

EBeginning at a post, the N. corner of survey Fo. 521,

Thence 5. 55° ¥, with sams, 1900 varas to pest for its
¥, corner and S. carncr of this.

Thence N, 35° ¥, 1900 varas to post for W, cornar:

Thence §. B5° E, 1900 wvaras to post for M. corner:

Thance 5. 35° E , 1500 varas to the place of beginning.
cnnt:‘isnaiﬁmﬁi&::{:n. Boing survey No. 524 pade for -the State of
Texas by virtue of certificate No. 426 issued to the T. ¢. Br. Co,
situsted in Zapata county, about 16 miles H. TG‘Fj;from Carrizo,and
bounded as follows? :

Reginning at a post the %, corner of No, 8623, :

Them:e S, 35° W, 1900 varas to post for B, corner:!

ThenoeH', 35° W, 1900 varas to post for ¥. cormer:

Thenoe N, 55° K. 1900 varas to poet for ¥, corner:

— fhence 8., 35° E. 1900 varas to the place of beginningy

gontaining 840 mores.




L. He 24

P-‘ﬁur'd trn&t; Being survey No. 026 made for the State of
Taxas by virtue of certificate Fo, 427 lgsued to the Texas Cen=
tral Ry. Co,,situated in Zapata -:w.n?y abous 17 miles N, 70® E.
from Carrizo, and bounded ap follows:

Beginning at & post for the N, corner of Fe. 523 and
B, corner of 525, for the W, cornmer of this survey. ./ ;
Thence N, 55° E, 1900 wvaras to poet for N, corner:
Thence S5, 35° E, 1900 varas to post for E. cnrnarE
Thanca 5., 55° W. 1900 wvaras to post for 5. corner:
Thence H, 35 W, 1%00 varas to the plage of beginning.
mnr?l;&ﬁ:hﬁfﬁn:f.ruﬁuug survey No, 528 made fer the State of
Texas by virtue of certificate Ho, 1152 issued to the H. E. & ¥,
T. By. Co.,situated in Zapata cnunwr about 18 milce R. 75° East
from= Carrize, and bounded as follows:
Baginning at post, 5. corpmer of No., 527 for the West
corner of this survey. :
Thence N, 55° E. 1900 waras to post for N. corner:
Thence S. 3%° B, 1900 waras to post for E. corner:
Thence 5. 55° W, 1900 varas to post for 5. cornper:
Thence N, 35° ¥, 1900 varas to the place of beginning.
eontaining G40 acres.

Fifth tract,. Beirg survey Fo. 530 made for the State of
Texas by virtus of certificate No., 1163 inpued to the H, E. & T,
T. Ry. Co.,situated in Zapata county about 19 miles N, 71° E, from
Carrize, and bounded as Inllnrn;-

Beginning at & post the West corner of NHe, 529, for the
8, corner hereof. : .
ThenceR,. 55° E. 1900 varas to post for B. cormer: |
Thence N¥. 35° W, 1900 varas to post for N. unrnnré
/’,,_..-—‘ﬂ;n“ 8, §%° W, 1900 varas to poet for W. cormer:
Thenoe S, A5 E, 1900 varme to the place of beginning,
contalning &40 mcres.

- Bixth tract. Peing survey Wo, 532 made for the Btate of
Taxas by virtue of certificate ¥o, 1164 ipsued for the H. R. & ¥,
T. Ry. Co.,situated in Zapata ncinmqr, about 19 miles N, 8B5° B, from

Carrizo, and bounded as follows:=




:Blginn_in.; at & post, the W, corner of No, 5X, for the
B: cormmr hareof: :
Thenoe N, B5° E, 1900 varas to & post for E. :-mrnu"f
Thence N, 35° W, 1900 varas to & post for N, cornmer:
Thenoe 5. 55° W, 1900 waras to a poat for W. carnur;
Thenoe 8. 35° E, 1900 varas to the place of beginning,
containing 640 mores.

& Beventh tract. Being survey No, B34 made for the Stats of
Texaz by virtue of certifieate No. 485 ipsued to the M, K, & T.
By. Co.,situated in Zapata cnu:fmty about 20 miles N, 67° E, from
Carrizo and bounded as follows:=-

Begirning at a pest the 8. corner of Wo, 533 for the
¥. corner hersof,

Thence N. 55° E. 1900 varas to & post for K. r:nrnar:l i

Thence 5., 35° E, 1900 varas to a post for B, corne.:

Thence £. %5° W, 1900 varas o a poet for 5. nﬁruar;

Thence H. 35° W, 1900 varas to the place of huginning;
containing 640 acres,

}Eighth tract. Euiing survey No, 536 pade for the State of
Thxas by virtue of certificate No. 486 iseued to the M, K. & Ts !
Ry. Co.,situated in Zapata county, about 21 miles N. 72° B, from
Carrizo, and bounded as fﬁllﬂ!.:— i

Beginning at a peat, the 5. corner of Ha, Iﬁs&, and ?
E. corner of 829 and the W, corner hereof:
"""'-"Thmca H. 55° E, 1900 varas to & post for N, curnar% {
Thence 5. 35° E, 1900 varas to & post for E. corner: :
Thence 5, 556° W, 1900 varas to & post for 5. corner:
Thence H, 35° ¥, 1900 varas to the Place of beginning, |
"":‘xif:ﬁh‘:?::ff"'nmg survey No, S04 made f;r the stut:i of
Texas by virtue of certificate No, 4/804 issued to the 0. C. & !i._t
F. By. Co.,situated in Zapats county about 18 niles N. &8¢ R
from Carrizo, and bounded as rnllm::-

Beginning at a post, ths W, corner of B24 for the B.

corner hareof,
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Thence N, 55° E, with surveysB823, 524 and 532, at 4173

wuras, & post for K. cormer: :
Thencs N, 55° W, 733 yaras to a post for N, corner:
Thence S. 56° W, at 2600 varas 5. corner of 586, at 3062y

yaras, post for a curnar;
Thence H. 35‘.‘-1'-:'.. with ¥No. 587, at 497 wvarae post for

K. ¥, corner of this uurﬂy;

Thence 5. 55° W, 1111 waras to & post for W, corner:

nantuntng%u:arh?a’ E. 1230 varag to the place of beginningi:
L. Tenth tract. Being survey Fo. 563 made for the Etate of
Texas by virtue of certificate No. 524 ispued to Samuel L. Cooke,
situated in Zapata county, about 16-1/2 miles ¥, B6° E. from Car-
tizo, and bounded as follows:-
Beginning at & post, the E. corner or B85 a=Z tha ¥,
corner of ?59 in the nace of .. E. Jackeon for ths K. corner of

this* traat:

~henos 5., 55° W, 1500 varas to & post for W, cornur:r

Thence 5. 35° E, 1900 wvaras to & post for 8. cormer:

Thenioe N, 55° E, 1900 vares to & pest for E. corner: L]
Thence H, 35° W, 1900 varas to the place of beginning,

gontaining 640 acres.
'_,.—-—J_mnanth tract. Bhéing survey No. 564 made for the Gtate of

Texas by virtus of certificate No. 524, lssued to Samiel L. Cooke,

asituated in znp:tln"cnu::lty about 16 miles ¥. 55° E, from Carrizo,
and bounded as follows:i-

Begimning at u_pnnt., the 5, corper of No, 563, for the
E. cornsr of this survey:

Thence N, 35° W, 38 08 varas post for N, corner, and,

¥, cormsr of Fo. 585} v ;
Thence 3, 535°%., 950 varas to a post for W, nomcr:.
Thance 5, 35° E, 3800 varas to & post for 5. corneri
Thence N. 55° E, 980 varas to the place of beginning.,

containing 640 acres.
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~Twelvth tract. Being survey No, 590 made for the Gtate of

Texas by virtue of certificate No, 1017 issued to Mrs, lln{thn
Vogles, situated in Zapata county, and hounded as followa:=

Beginning at a large post on edge of Arroyo, being the
Forth corner of two leagues of J. M, Conales,

Thence S, 35° E, with sams 4250 wvaras, to post, the W.
corner of No. £03 and 8. W, corner hereof:

Thance ¥, 55° E, 620 varas to a poet for cormer and fer
F. corner of Ho, 603:

Thence 5. 35° E. 1328 varas to & post for $. cornear:

8

Thence N, 55° E,IT1I wvaras to a poet for E. corner:
Thenoe ¥, 35° W, 2893 varas to a poet for N. E, corner

and ¥est corner of 587,
Thence 5. 55° ¥, 975 varas to a corner, the 5. corner of
Ho. 564;
Thence ¥, 35° W, 3800 varas tc a post for N, corner,
and ¥, corner of No. 554
Thanu‘s. 55° W, 450 varas to a post for cormer, and
8. cormmr of 565: ' ;
Thance N, 35° W, 545 varas to a post for & cormerj.:t.
Thence 5, 55° W, 306 varas to a post for W. cnrnur.;
Thence S, 55° E. 1660 varas to the place of beginning,
“m:#‘?i:ﬂ%utiii t?::::t. Being survey Fo. 585 made for the Stiate
of Texas, by virtue of certificate No. 1586 iesued to 8. P, Poe-
bles, situated irn Zapata county about 18 miles K. 62 E. from Cab-
rizo, and boundsd as follows:=-
Beginning at a post, the 5. corner of 5E4, and B. 55?//
W, 6352 varas from the N, cormer of Viela tract. ; ¥
Thence 5. 55° W, 2688 varas to a post for 8. cnrnari
Thence N. 35° W, 2688 varas to a post for W, sorner:
Thence ¥, 85° E, 2888 wvaras to a post Tor H. corner:
Thence B, 356 E, 2688 wvaras to ths place of beginning.,
““ﬁ"ﬂt: ulfﬁ’st?-t tg:'u!t‘. Baing survey No, 386 made for the Btate

of Texas by virtus of certificate ¥o, 1710 issued to E. P. Ashley,

situated in Zapata county about 16 miles N. u':rru Carrisge, and

i




bounded as follows:=
Baginning at & post in N, W. line of "La Viela" tract,

g, BB° W, 9?40 varas froo ite H. corner, Tor the E. corner of
this survey; being the 5. corner of 585,58, P, Fesbles. .
Thence 5. B5° W, 2688 varas to & post for 5. corner:
Thence N, 35® W, 2688 waras to & post for W. corner!
Thence N, 55° E., 26608 varas to & post for N. :nrnnr;

] Thence 5. 35° E, 2688 wvaras to the place of beginning,
coﬁn%?}ﬁ‘ﬁgﬂt:.:::?. Being survey No, 587 made for the State
of Texas by virtue of certificate No., 1788 issued to J. T, Sedge-
ley, situated in Zapata county about 15-1,/2 miles ¥: . 60 B. frem
Carrizo, and bounded as follows:=

Beginning at a post in the ¥, W, line of Viela tract,
S. 55°'W, 11728 varas from its N. corner, beirnp aleo the 8§, cor-
ner of 588, B, P, Ashley.

Thence N, 35° =, 2688 varas to a post for W, corner of
586;

Thence N, 55° E, 8054'1{:'; poat for E. corner of thie
and 5. corner of 5652, R. L. be.‘.:mun.

Thence N, 35° W, 702 wvaras to a poet for N. corner,and
F. corner of 562, Jas. Cm'bun;

Thence 5. 55° W, 8525 varas with line of surveys Nom. |
62, 841, 659 and 583 to a poet for W. corner of this sur‘u:.r.;i

Thanece S.- 35° E, 3390 varas to & post for 5. corner:

Thence H. 56% E, 461 varas to the place of hﬂgiﬁning.
“"I_‘,sli‘iﬁaﬁﬁ“t.f.“é"tf' Being survey No. 550 made for the State of
Texas by wirtue of certificate 493 issued to the U, K. & T. Ry. .-
Co. nitunted in Zapata county sbout 17 miles N. 75° E, frn.u Car-
.izo, and bounded ap fnllwn;- .

Beginning At o post the 5. corner of 549 for the W,
gornar hareof, S

Thenoe ¥, 565® E, at 1636 varas E. corner of G549, at 1700
viiras poet for R. corner hereof,

Thenoe 5. 35% E, with surveys 522 and 521lat E125 varas

post for X, ocorner of B21,




Thance 9., 55° W, at 170n varas post merksd X for S.cornert
Thence ¥, 38° W, 2125 varas to the place of beginning,
containd 640 mores.
L Seventesnth tract. Being a small strip of public demain
situated in Eppata gounty bounded as follows:=

Baginning at the ¥. corner of Ho, 549,

Thenca 5. 35° E, 2208 varas to-E, cormer of B49:

Thanoe ¥. 85° E, 64 varas to H. corner of G560:
Thence N. 35° W, 2208 varas to E. corner of 603:
Thence S, 55° ¥W. 64 varas to the place of beginning,con-

taining 25 acres of land more or less.

Trat plaintiff was in possesslon of sald land and is
now entitled to possession thereof; that on sald lst day of January
1898, the defondant, without authority of law, emt:zrad uprn said
lann and dispossesseu plaintiff thereof and held, eclaimed and
dccupled the same advergely to plaintlff and 1s still so deing, te
plaintiff's damage thres thousand dollars, |

That the rental wvalue of eaid land izgnd hap at all-times
been five cents per acres per annum.

Premises considered, plaintirf; The State of Texas,
prays that notice be served upen the defendants as required by
law, of the filing of this suit; that upon hearing hereof plain-
tift have judgmant -:gu.inat dafandants s:nd aach of them for the
recovery of the title and possession of said land, with writ of
possesel on for the same, and for damapes and for the rental value
of the use and occupation of sald land, together with ten per cent
thareon as attorneys fees; for ccats, and for all other ad fur=-

ther relisf to which she may he sntitled both in law and in equity.

CrAL_

Attornsy OGeneral, Attorney for

The Btate cf Texns,




In 25 th Dlastrict Court,Travis

. tate of Texas
A = o
1{5‘1 jrq‘j T u_p :'\I'ﬂ. -

»&;ﬂr &/ e G A oL

the ao0ve C.USC

County, ToxXds.

by Fow come the defendants in and demur and excapt
tp the jurisdiction ol this the disiriect sours of Travis couniy over oi-
+hls gl or over thie persons of these defend

ther the.subject maf&ar of
that the allegatione of

4 excepiions So¥
e recovered in the salt 18

ants, and. for sugh dem urrer an
tne petitleon ghow that the land gought to o
cald muniy of Travis,ner ar

‘gaid county of trav-

not nor is any part thereof situnted in the
githor of thase defendanis citizens or residents of
is, Therefore they 3&S that sald petition does not show ny cau3s of

ither of shez in this the district

ase defendantid or €
tnhiks they pray judgz=ent ol

agtion paalinst th
thio gourt,plc.

Wi

court of Travis gounty and ol

ghall be mr:?nalm:'

ind in case the foregoing desurrer
codanto again and gpecialls except to the jurisdiction of

for thia;that under %
supposed to hove been trought thess

fruvis until the expiration

gomge -he defl
+hig the distriect court of sravis county hae laws
pf Texas under wuleh this sult i=
conmot be nuyd in this counil of

day of

defandansd
1901,and of this they pray

of “wo veoars Iroc and alter ihe

Judgment, 0%0. i
'y g




THE STATE @F TEXAS

B. M, HaYynes , kKA —--— Greetings

WITEREAS. Tha Stats of Texas
TXAXNEX
o kX X ELRENLX . Lilisl om the 28R 0y or
; Hay, A Tn 10 | dile i the DRstrict Coaort of Trovis County, State of Texan,
within nnd for the  26th, Vurlieial Distriet, its Original Petition in Suit

o, 30 75"" oy the Civil Descket of snil Comrt, heing =nit hronght 'h:l.- thee mmiel

~ The State of Texas as Plaintiff agninat
H. M, Haynes and Leonard Haynes

nx DefendantB «

The noature of the Plaintif s demmnd is as fallows, Lo

Baing an aotion for judgmant againat the dafandants and sach of them

for tha regovary of tha title to and possassion of certain lands situated
in Zapata County, Texas, with writ of posssession feor tie same; for
damagas and for ths mental valus of tha uss and ocooupatlics 3 sal” land,
togathar with 27 thereson as attomey's fess; for coste of milt and
ganaral relisf., — — A1l of which will nmors fully apoear from the acoan—

panying certified copy of Plaintiff's Orlginal Petltliom.

AND WHEKREASR, the =ael Petition will T heard in the sail Districr Conrt of TravisComty, in the City o

Anstin, Texas, on the First Mondiay in May , A D1 3 .l'|!lt'i1l,'.1 the 4th.

4].';}- ol =] wmaanih, )
The=e are, therelfore, Lo respuire von o appenr ot soch tine and plive alive staved and answer snid Main-

s I'erizion. a certifiod copy of which accompanies this notiee, . - 3
Attest: JAMES I HAKT. Clerk of the INstrict Court in nnel for

Tronvis Connty, State of Texas, Given under my hand

sl sen ] ol saiel Court, ol ofee in Austing, Texos, this the

28th, g.0r  Maroh, A0 100 8.

g ¥
[Hstrign Cnmrl. Traris Uiy, Teans,

: l-':-"F‘-r—{QQ-; Hiymi.




_:FEETLJRN.

-

e OF Jrersanally appenred befure me, Lhe parderaigned

authericy Q’IM‘M ] whe being

‘C/fm: A D. 19033,

hy me sdeplv mwers, lepprises el BAFE, 1 L the
Al '4 aneleack M., in the 4 T el
xroreel . e rh‘]‘wrml tn ,,-

che Mefendant . fr persadn, & true copy of this potice, witha certified enpy of the P-’mrm.lﬁ Pet it fnnacenmpaanr:

i svme; and fGrrthier, Chac e is an ardule make, and in ipr mn MARRET interestedd in the su it

/ﬂ :4’ day of A D. ;.m.?
RN, A2
D fors St DT

_ /= e
Feen foir <EFVIFES thix Wil = = |

Afted oot
A —_— :

Sypearn tr culiscritee] hefre me this

!

|
— 31, i

— 1

TR L

¥ 5 Ihepiarty
pee=

County, Texns,
County, Texas.

g

LIR)
Maroh 28th,

vo 30, 5406,

ﬂ.t—-ﬂﬂ-‘l-l-l-h-h‘l.

TRAVIS COUMNTY.

strict Court, Trovis

fha Stats of Teaxas

Notice to Serve Non-Residents.
! riatrict Court, Travis

DIETRICT CDURT.
anldl. pmmesz, at al.

( H,MHeynes.

Taawed

S—




Heitriet f Cobevubla,

Xo 30,5486,

DISTRICT COURT.

TRAVIS COUNTY.

The State of Texas

rs

Leonard aynesz, at al,

Notice to Serve Non-Residents.
{ H.M,Haynses.)

Tmaresd Nareh 28th, A b panBe

Depuoey.

& € Pablwin & Soms Frisiems, dsaiis

,;’urq'.:l'h.l'-r FA3ET @ alk




District Court of Travias

ke Stats of Texas, G n the

vo. No.20,546. 26%h Judieinal Sisciriet.

County,

Leenwrd Uaynes, et,al. 3

g oosew the nlaintifl, Appoaring herein %' her Attoracey Gen-

eral, a=d demurs s the defondants’ anmwer, Tiled herein, and saye

that the sAce 1o insuflicient in law hecause the facte therein allep-

1
ute fo proundsvaf defenss.

ed show no ¢ause of action asd econst

Taerefore, plaintiff prays tha* the said answer e atricken

eut and held for nausht, and of thia plainti prays the judsment

of the Zourt.

Lk ]

f S b B}

Aw-r

herseil upon if

g

denies All

0 cEUnLEY .

and sirgrular Lhe allepations

tne defendants contained, and of this the plains=irs ruts

okt

Attorney Senaral,

Astarney for the Plaintiff.

LoE cones the Plaintiff and in reply to the defendwnt's an-
awar showe to the Zsurt that the plaiatiff haa never, it any time,
racocnized tut that the plaintiff =as always repudiated the claim
which the defendants Attempt %o set up in this cass.

PlzimeiIr particularly shows to the Court that heretofore, to=-
¥it, on the 20th day cfSeptember1B87), sult was instituied in *he
<istrict Court of Travis County, Texas, Wy F:uluiu__l:_'rm:nlun and his
wife, Petra Zagata, Bartolo Mornles and his wife Nafaele Zapaia,
vooe Ma. Caronado and his wifd, !faria Anna Znpata, and Dolores fapata
e only heire of Antonio Sarata, Rgajinot the State of Texas, in
which they claimed A pari of the land in eontroversy in this case,
urder the ense *itle under which the defendants now clalm, aml sourht

Lo hnve the snid title confirmed.

2

%3

/Jlr. A F i
P Y R Ve




raz=anded,

nd

Fevermed

Gunernd |

Attorney




Fo.20531 o { In Diatriet Court of Travi:

The fStnie of Texns -
Caunty, Texam, 241

Laonnrd Haynen s% al. i

Leave of court Belin- shiainad, momag ke il
o B #n.,.._..,
A:“I'd F!1-~l ShiCadem . Flrsl amendas

ants Laanard Haynes ok
o PR
vinws s in lleu of «bm arlpinal anamer

Tiled on the 12t day of May 1303, and for amended anawsr saye -

s L, o
nayrnel, dulfacdnn

g the above cause, and for ang=

afn contalned, in sanner and Torsm as thapolin allsgad; and zayg thatfhe.
F

of the supnagoed »rong injuries and

and Jora as In sald pesition

Grouwp 4 of Zo

unon the eountry.
ranie acquired under ine law known as decres No.24 of Cotobar 19tk 1833
af the State of Tasaullpas, Republic of Yexigo, Snen the sovaralsnty of
=ne 8o0ll, both of which grants are now held and owned by ks defendanss
nsefur aa they s=brace the land described in plalatiff's petition) by H

Ze8ang conveyances from the oripinal srants

8 thersof, to wili:
(1), A grant of five square lesguss of land called "Villa® mude te
Antonlo Zapata, having i%s aripin prior to the :3!.‘!:11' day of April 1835 by
+ mdjudication by the clty council [m-untmﬁianbal{of Guurrero, in whish
Jurisdicetion the suid land was than sltuntad; survey thereofl wus made by
Antonle Cannles the survayer general of Tamaullpan on or about the 28th
duy of April 1835 for said Antonlo Zoputu, und final t9%ls te sald land

was oxtended to oald Zapsta hy the Governor of Tammullpae on the 2nd day




-

of January 1848, the Fifty doliare at whiech sald land was walued having

fem ¥ . besn paid by snld Zapata. That sald Zapata had beon in poszesaszion af sald
fiwve leagues of land sinae about the year 16820 up to
saurvsy, and since then he and theae having his sstate thereln including
wela dolendants have bean cont! nuously in wan aciual posceazien of aaild
land, sultivating, using and enfoyine ihe anme wnd ralains live stock

therpon

nigh latier purposc *=a said land is chlefls sdapted, down
to the prescn: tl=e, holding and slaiminzg the sama by virtue of the right
paquirsd by n=i= as aforesaid; that the same ir a good omd valld and 13-
ie to sald land and la proteeisd by the traaty of Suadalups
Eldolpe bat=sen the Unliead Stoites and Yaxics, and to deprive delendants

tearagl In

Ault wiald be a violation of the L2ra

1]
(=}
v

The smid

asalrnn

nre locuted upon tha: par: of said Vills

af

4]

rle

11 1535 ror sald Pesdro Sustanants, and final title to sald land
=5 mald Busta=ants by the Sovernor of Tamaullpas on the 2nd
yanry 1848, the fifty dollars at which sald land was valued hwr=-

nz bean paid by said Bustammnise. That sald Bustamantie had been in pos-

soasion of sald flive languss of land since about thes yewr 1328 up to the
time of sald sarvey, ond since then he and those having his satate thereln
including ke defendantshave been continuously in the actaal posaoaalon
of sald land, cultivating, using and enjoying the sams and raleing live
ptock thersom, to whieh lantter purpose said land is chisfly adopted, down

ts the prascnt time, holding ond claiming the sama by wirius of tha rlight

wnd

Any




ralued having
coasion of sald
i=o of said
¢ln including
ion of sald
live stock
wdnnted, down
of the right
1lid and le-
of Sundnlupe

defendanzs

o sald land
a on the 2ad
.2 valued hav=
cen 1n pog=
28 up to the
+atate therslin
L possession
aising live
ndapted, dAowm

af the right

ncqulred by his as aforveald; taut bthe sunss ia n qood and valld und la-

gitimata tiile to saild land and iz protested by the treuty of Gundialupe

vexlos, and Lo deprive defendants

Hidalgo ketwnan the Unitad Tfat-ss ar

of any par* thersof in thls suit would he a violatlon of the tarms of

anld treaty. The sauid five lenguea of land 7as recurveyed for onid Busia=

win heirs mnd asalpns, on July Gth to lath 1474 by the spacial

=anta,

=otes and hounde of tho suse an

deputy surveyor of Zapata county, and h
ghown by ine sn'd rosurvey ars sentalned in Zxhibit B attached Lo thia

£ lu=4 deperibed in plaintiff's petition and

“hirtsenth, fourieanth, and Fif=-

velonging

rt of sald Comitan

tagntn Tracts are losated upon tratl pa
—:,’“.‘

e owng and elalmp |

o

ndants and

counell of Querrero

=a

guld Pedro Bustamante

d tmat= denpuncerments of thelr res-

r rush progdisagd Bave been lopt, =4

such prao=

taat

i+ dean not anilsfactorlly appear
janda were respectlvely walued,
B time when sush government

Fecaivs the same, and that such su=e should hoave hesn pold

ns 9 f Ll ds

court the sum of $100 in sotilezant of such debis,

weurih. Nafendantinlas snyy that the sald Antonlo frpata, tho orlg=
tnnl rrantac of eald ¥411a tract of land, end those helding wnd alalming
orn Lo and ipeluding Aofondunto, bnve hud und hold

axalurivo poeracnisn of sald Joand under cleim of

ownernlilp aver ninge the yaar 1822 Lo Lhio daktej and that the auld ledro
Pustumente, Lhe aripinnl prantes of mnld Comitan trnct of land nnd Lhone
halding: andpelaimine the same undsr him down Lo and inoluding delondants
frye mad nnd held the astusl, open nnd sxelusive possapsion of sulc land
undar olnin of ownorship over nimce the yoor 1828 to thie dute, vharafare
dafendnnta say thut Lhey hava n cood and valid title to the lands in gon=
troverny r law, eald landn in oentroveray belns upon Lhe

anid Yilla nnd f:umiu? !:J‘nntn.
Amil of nll of whiall dafaminnin put thamoslves upon the country.

s
f/.cfhh._t__ : ‘
in N PEL R

the oarpe undar 1iir
Lthe maturl, opan

it




Fxhibit A

e

ield nates of o Burve; of five lsopues or lang Sriginally granted
by the EOvernment of the S:gie of Tarnulipe. to Antenio Zapata, Fald aupr-

Fer la altuated i= he county or Zopatn 15 miles nertheas: of +hg town aof

Carrizo and | tha¥alers af ¥elene eraek and iz enlled "Villa,®" Zeglnning

2t the soutl cor=er of & survey ir the name of Padrs Juetazante and gal-

in the erigiral title Lindars da 1a

Zehara; thancs w55 E with ® eaz: line of anid BUFTRY AL 2ET waras

v A% 4230 varas an olg linag tree, mt 42758

sact extremity of Lap &t 7275 vares crosped

&% 10322 varas ==s roed
12375 varay the derra=aders ge la
of the mild Burvey in the na=e of

ndera

he nerth cornor called
oarked E beare § 55 ¢ 5 Thian, alea
Aras; thence ¥ 35 B as 2084 varam o
Ter ling Sark, at £000 Taras the raogd

Foat for emet sorper from which a

meLquite marked W boars 5 287 3 Tarag, 4ld0 o meaguite r‘.nrktd‘ib-_-nrn
3T w28 1/ Taras; thence £ 55 w oar 7000 varas enterad the nopalera de
las calabmpsns, as 13000varas pos: rop line zark I T at thePusseto de Zan
SURM, at 102E5 Tiraz crosfed road fras Rio Srande City to Laredo, at 2

L4620 varas erocied ihe road to the Grulle, at 15000 Yaras =et poat for

troer called Lindarg del Matasto from chich a mesquite markud

o
5 82 W 25 varas ard & =esquite marked ®  beara £ 15 B 20

nee N 35 T at 313E warus the arroyo de Simon, at 4503 warag
e road te Tarque, at %80 Yaras eroeced arroyo de ¥illa, at 7190 wuras P

cromsed road to Tepooan, st 8333 1/3 vuram the place or becinning,




cinally granted

whapRta. Fald aur=-

v Lirndero de la
L 247 waras

at 4275

varas cromoad

wlled Lindere
5 wuras, aleo
2t 2084 warae a
raras tke road
= from which a
-arked ™ bears
e nopalera de
“Lertd de San
saredo, at X
set poat for
rsquite =arked
* 18 E 20
503 vuras
= T1%) varas

=ilnning.

Fxhib B
Fileld noter of a resurvey of Tive lengues of land originnlly granted
by the Stats of Tamnulipns to Pedrs Bustamnnse, Taid survey fo altuated

whout 24 =ilea north 55 sast from the town of

in the Couniy of Xapata

rt tho %.¥.corper of w survey In the nume of Jose

carrize, boginnd

fuellar ealled Le dusrim, m post on eantern boundary of & purvey In the Be

me of Andrec Bautisin Paredn <44¢ varag from the SE, corner of sald

survey, & meoqulte poot from which o =eaqulte tras o rioed i beary X

the north boundary of the

&7 1/2 E 8 1/2 wurae;
5 54 14 W with B

yurae Lo n Senquite post in thleket for the

purvey; thence 5 35 3/4 E 6570 waras to the ®

4230 waras wn old

mes postjon line, at 7275 warae

, &% 10300 varas romd to Las Escobas from

Tepagan, &t 10375 varae redusaders d¢ la Plta, at 13462 wvaras o tree
k

at 14021 varns the north east corner, &

aro del Macho Baye, from

tha aririnal as LIn

aush 19 wast 40 varas carked % alrze another

ren hears out

.r bours S 81 1/2 B 15 1/2 wuras;

mesgqulite bears 5 B3 W 22 wyaras=, nno
r ot

5 35 3/4 ¥ with the north boundary of thiz curvey at

thence &

00 varns

at 1579 varzs an old mesquitc stump on

road to Las ;o obas bearings

line hewed 9063 1ﬂ varas the sxtress boundary of & survey In

A%

post set for the south west corner of this

wme of Manuel Pereda, o

survey froz which o moequite bears § 2% 8 1,2 varas, aleo another bears

% 14 ¥ 20 174 wvarne; thence 5 54 1/4 = with east boundary of said Manusl
Poredn purvey nt 3114 varan pnsned £F corner of sald survey and HE cornor

of & Burvey in the nmure of Androes Bautlotn Poaredn, thance anse courss

with anpt houpdary of snid npurvey at 13087 vores tha place of barinning.




sjars pariain-

variousa authoriti .

ravorss, thers iz secn an

follewa:

contualin the vacan: lands de=

r arder

& the State

Tre amount of

Te hie fonor Sameral Don Antonle Canales, of victoria,®

And At the regueszt of an Intare

sad party and for the use: which may

igzued zm Xkiw which T ce

the Bth day of the mpnth of August,

rizing Alcalde and those of my assistance: we

nl .ﬂl!'_'a‘..".e_rr

blan

Zapath,

Asalsting: FRduard
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Pabrunzy 13th,

I188. MAXUEL BUSTAMENTE! va.

In this coues appaarad tha plaintiffe o thelr pitarneye,

2 ¥ State of Toxas By ¥illimn slnxnmAsr Atterno Oanarzl of tha
Stats of Texos, A. ¥. Torrill and L. Sheasliz Zeqra, &nd the defendants

gurmitiad p motion t9 dAisming tha causa for want of jimi-dietion in
“hameupon the defondent nub-—
matition which sazs alid overrulad

=a=tins than afnouncad thempaivas aady

E tha avidgy

Ttz oducad nimtdss  and by the

t, d the arsument o ouansael, and ne besn Tully

t¥= Court. bacauss

tha CGourt, that

the Taptn

plafntiffa t0 the land
ouri that the plainiiffs Nanusl Bustosem

fodrimiae for thensalvas znd halrs and devisees of

ta decd. tha Original Orantes the lgnd described in the

n matition, do have nd pagowvar of and fzoz the Tinte of Texes
and bmdad ne Dollons:
amata Coumty, Texas,

£4 1[4 E. from tha town of

carriza. It bafine pt il E. eornsr of tha aonfirmad ant called

{sunta* balng the 5. . T = 1hir troet & jneIm k¢ "Lo Indla”.
Thenes ¥. 45° Z. 17900 varan to H. E. coTfiar callod *La Lobara®. Thonca
Z. 9520 vizam to G, E. aormer callsd "Macho Valls®. Thance 5.
45% §. 13000 vacas to . . oeovnoe azllad “"Lan Zrcckas®. Thonca N.
4%. '¥. 9003 vuras 10 the place of baginning, ond eontains fiva leaguoo

amd 100 .05 pgusTa varoe Of posture lend. It in bounded . W. by londs

of indras Baptlieto Pureda, enllad *Chaned Lorpo® 5. ¥. by "Le Heurta® &




pusvaya of which ara = ~4ts in tha Lend

4he lgnds of Jogs Ma. canales,

4 south Tast by *villa®, B grant to Antonis Zapata.

1a fusther ordarad, adjudied el Aneresd Ty the Court that
tho State of Tazxar Lo and e bty virtus A thita Juderant nd dasTas
Alvontad o nll ripnt, - tin, intarnat nnd alnim in and t9 the afors-
daneribed iract of lond, wod Phut the =agen 1 fully wasted snd el i=mnd
nantme of tin

\arlraas

and tha

in the plaintifin, of

-
ek nvipinal 6 mban Padre mrpmbarpa e dasd, 1t in fitheT pmdnmanl, ;1,1&-..,:;-,.1,.'.
i
and dacraad By LR Eourt, thet LA SLncn ot =nvnr 0 hate and == edvar
e

i gr prd f=m2 4he plelntlfrn an 1 thnin moeurdtien, nll ke somtn 0T Akl
~uied

Y sutt. neinting the Ai-or-yy demaralin rae . for all which axscution oay

+ prdsplend £ed dmezesn by sirtus OF an

By r

104 "en ant 19 050AT-

a4 =*'judi-ata partain elnine o7 innd agalnet the 5iate, el tuntod

taln an

11y

wegoan rmd Rlo OTRRoe lamp grmrorad AumEst 15th, 1870,

rat®asn the

Awl thersupon tha Attornay OGeneral 1R nwonalf of tha 3tate.In opan CovTd,

para notics of apoeal to the Suprems STt
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e TR el

o g
e

oo OB

s & L3

0
sogh far . ha
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1 of beginning I r 040 acres- & : survey
3. 500 =zada for the & axas, by v 1 Yo
177, issucd to Lhe Toxas '« 1 Ry. C2. & Zepata Counky
abaul 17 miles H. 707 E. z reizo and baun aa followst Bepglo-

= al & past far Lhe K. = f 23 a espner of G20 foar
gapner of bhis survoj E yoras to past for
Thansoe 5. 35° B. 190 to past £ « sornor; Thonzo
1700 vyaras bo pock for Ss cormorj Thence N. 36 . 1200
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{egusd o hizm on the 204K day of

rightfully make of it, thim capy ie

Fatruary Ninetsen hundred and four.

Anteonic G, Martinesz.

R. R. Jimanez,

Secratary.




B T = L e e e S LA

£ by - R T

BT




STATE OF TEXAS,
ATTORNEY GENERAL'S OFFICE.

I

The State of Texas §

In District Court of Travis County,
Coun*y of Travis §

26th Judicial Distriect of Texus,

To the Hon. R. L., Penn; Judre of said Court:

The State of Texas, plaintiff herein, by and

-

Woma

arcunn C. X, Pell, Attorney General of said State, bdbrings,this
i '] L™ ﬁ""
suit, wnd complaining of Teonard Haynes, R. A, !

-~ t

toAaa hﬂﬁ&

cwnmhdmiJmms
Je iaynagy represents and shows Lo the court that the defendant
Teenard Haynes resides in Puedbla, in the Republic of Jlexice; that

*
i

12 defendant R, A, Maynes resices in Celoya, in the

Republic of|—
iinxico, and that the defendant James J, Hayfies resides in Vend
.....Oqlu|14-'r 1* taa Ctate pf

’ Texasyand that defendant Sabas lMesa resides
ihn Lhe commty of Zapata, in the State of Texas. |

cn the lst day of January, 13898, the-State of Texrc,

Thns

heraeln, then was and still is the owner in fee eimple

btelonging to the comrmon free schicol fund of the State

of certain tracts of land sitnated in the county of

tate of Texas, and particularly described as fol-

Feins murvey ¥o. 427 maids for the State of

7irtue of scerip Yo, 142 issnued to R, J. Paldwin situnt-

in dapata county, ahout 15 milas N, 50° ¥, from Carrizo, and

nded o fallovwgr=

Reginning at a large mesquite post, the S. corner of n

o b o

Frant in the nivie of' Ignatio Guttiarrez, from which a

markxed 7 bears S, 28 vyaras, and anoiher bears §. 13°

1320 varas, vost in line of Charco de

10

e Jug

e

Trenen 1 : T, with 313 and 429,

in prarie for ¥V, corner of this survey!




Thonce N, 55° E, at 1348 varas a post in the 5. V. line
of "Mogotes",

Thence S, 45° B, 2950 varas to the beginning, containing
1280 acres.

~Second tract. Being survny_Hp. 43? mgﬂg for the State of

Texas by virtue of'ucrip.ﬂo. ilﬁ.to J. O. Thomas, situated in
Zapata county about 15 miles N, 20 E. from Carrizo, and bounded
as folluws;— :

Beginning at a post on the S. W. line of a 80 called V
prant of "Los Mopotes™ to Ignaéio Gutterrez 2950 vuras N, 45° V.
from its S. corner, said post being the N. corner of No. 427, and
F, corner o this,

Thence N. 45° W, with said Vogotes at 4303 varas, post
for ¥, corner of this survey:

Thence S. 55° W, at 923 varas & post on . E, line of ax
vorclon No, 3.

Thence S, 35° E, with Porcion No. 5,744 varas to its
¥, narner;

Thence S, 55° W}'with.Pnrcion No. 5,472 varas to the
7. corner of Porcion No. 4:

Th?nce S. 35° B, with Porcion No., 4, 1960 varas to its
. F. corner:

Thence N. 55° E, 68 varas £o a post for cornﬂr;

Thence S. 35° E, 1750 varas to a post for corner:

Thence N, 55° E, 733 varas,to post on line of No.427:

Thence N. 35° W, 216 varas to & post,V.corner of 427
“hence N, 55° E, 1348 varas tc the beginning,coniaining

L12F0 acree,
p.Third tracts, Being survey No. 431 made for the State uf

-

s virtue of merip 1190issuecd to James M. Lurmus, situated
in Aocate county, atous 14 miles N, 14° F. {rcu Carrizao, ma
;
voundea a® Tollovst-
Reginning ut a roet the I, corner of pereion No, 6 in
r Wipuel Alegna de Lascano, Trom wiickh a necquite parks

n 9, IGO1K' ¥, B waras,

Thence Se 30 K. with said porelon at 1240




oot suproscd o te the W, lcorner of the Yogotec tract, at Z665

varas & pest for Se corner of this surveya

Thence N, 45 B, 1696 varae to a post on the S.ihmmdnr}r

¢ survey No, 430, for +he E, corner of this survey: A5
Thence N, 45° W, 1599 varasto a pnat!"ﬂ. corner of 430;
Thence S, 45° W, 190 varas to a post:
Thence W, 35 W, 1032 varas to a post on the S. F. boun-
aary of Betrego grant for the N, corner of this survey:
Thence 8, 55° W, with said Boreege grant 1235 varas e

L

the copinning, containing 640 acres.
k- Fourih tract, Ruing 300 acres cf unsurveyed m:bliczﬁggﬁ?n?%;:}-
ca N, 14027020 B, from Caﬁizo, end bcundad arnd des-
crived no Yellows? f
Beginring at the S, corner of ﬂul"?!&:}f_liﬂ. 431,
Thun:u_ﬁq 45° W, 1696 varas with said No. 421,J7, XM,
gection:
Thence S, 43° E, 500 varas to the S. corner of Ko, 430,
Lwmus indivicinl sectione ‘
Thence N. 45° E, 850 varas to the W, corner of 60O7,!, Y,
incivicual section?
7henee S, 45° E, 100 varas to the N, corner 610,
Cihuvristian individual
Thence 8§, 485° VW, corner of 610, J. R,

= irndividual

mnence S, 45° E, 800 varas to ¥. corner of lo. 428, J. O
¥

- T
Yo 2+ ¥

&28
Ve corner n{‘J. 0.

1200 varas to . ecrner ¢i porciscn

400 varaz *tc E., corner of poreion Ho,6:

bR bk i : Y0 varans %o ‘he bepdinning, contuine

#




That plaintiff waes in possession of said land nnd is
now entitled to poceesid on thereof; that Jn:the said 1ot doy of
January, 1898, +he defendants, without anthority of law entered b=
uron said land and dispossested plaintiff thereof and held, clain-
ed and occupied the pame adversely to rlaintiff and are still so
doing, to plaintiff's damapge two thousand dollars,.

That the remtal value of sainf¥aitd Eiﬁrﬁ'é"gniﬁﬁ L
fore rer annum,

Premises consildered, plaintiff praye thit ‘he defendants
be citec to answer hereto as required ty law; that wdn firunl
heuring lereof plaintiff have judenent agninet 1de defendants and
each ¢ them for the recovery of tre title and possession of saia
land, with writ of posression for the same, and for daraes, and
Toi* the rental valve of the use and occuration of said land, with
Len rer cent thereon . as attomney's fees; fer ccete, ond fer zll
oiher ond furtler relief *to which ahe nay be entitled elther in

lavw or in eguity,

Cohiodd,

Attorney General, Attoincr for

The State ¢f Texas,
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;Iﬁﬁthefﬂiafrict Court of Travis

§ TﬁﬁuﬁtY, 26tn Judicial Distriet,
ve Haymes, et,al; :§

Xow comes the ulwin+if-, mrpaarinr }ereir hy ‘her n+tufney
Genéral, and demura to tha defendants' anﬂwer' filea herelf ;™ ang " -

3ays that the game is ins nf”icient in 1&w~heeauva the facts therein

allezed show no cause of action and ccnb+ituba no grounds of defense,

Vinerefore, plainifs prays that the gaig ansver be

for naught, and of this plaintirr Fragrn

CA., Al

ﬂttorney General ,

Attorner <o =@ Plaintisr,

ket g

es all and gincgular the allegations in, te
/

the defendants centained, and of this . ithe plaine: i3 putn

__‘._--F =

upon the cowuntry,

‘ L1
Attt

Attorner for

erdants?
Plaintiff nang never,

ANy

Plaint iff nag alvasrg renpdia

Sravis County by Pedr
Yimacio Gutierrez,
#1id Tiriaecio Cutierrez, AsMing+
32id P«dro G'.:.tierré:'a, eliinminr-
in *his caze under Lhe ga-
wow clalm, ousnht 5 nav w18 naid title centir-ed,

LS TV TR e y— N M A e




That the State of Texas then and there and at all other tiwmen
repudiated the 'vaid claim and denied that those under wnhom %he de-
: L
fand'mtis in this suit claim had any valid ri;c:.-:-.:t to or intereal in
tie land in controversy.

o, said suit wns prosecuted to n Judgmnent In favor of the

o) ciman Loout Lhat Lhe s was anpealed to Yhe Lurvrere Jourtd ef

the State, by which Court "ihe snid cause was r‘evﬁr'ﬂmll/inﬂ runmicndad ;

That thereupon LYe plaintiffs in sadd cace diprissed”the ghue from
e docket,
Plaiatits further shio~s to the Court th.t on to-wit, tie 9th

#d

Lrooff Sanmary 1872, suit was instituted in the Dintriet Sourtd of
swvda Counsys iy ranuel Ramirez for himsell apnuanet the MHeale of
whliehr sult t e gaid ITanmanl Kaamldresn, oclalaiw e loend - in
“ia cane umder Lo sanae Litle under el the de-
elaim, sowit Lo miave the pald title confiviad.

Otate " oaxas then and Lliere

i denied that Liooe

CON ruyerLy .

mrepected taoa judroes
sAMe WAy arpuealod

vhicehCours thre sa-ad emon

PN

e panintirta in o ld
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tate of Texas

2054 vs "In Dist.Court of Travis County,Texas,26th Judicial
J.Haynes et al. District,

Leave of court being obtained, comes the defendant Ldonard Haynes

and files this his first amehded answer in lieu of his origin41 answer

Tiled h2reir on the 15th day of June 1903, and for amended answer says:-

¥ew comes Leonard Haynes, defendant in the ahove cause and for ans-
wer to plaintiff's petition says:
¥irst., That he demurs and ecxcepts ta the jurisdiction of the dist-
rict court of Travis county over either the subject matter of this suit
or over the person of defendant, and for smch exception says that the
allegatione of said petition show that the lands sued for ore situated
wlially in the county of Z:pata and that defendaunt 1s a non res ident of
Travis County, and that none offthe other defendants resides in Travis
county and they have all disclaimed anjhnterest in the land in contro-
versy; wherefore he says that said petition does not show a cause of ac=-
ion n;inst hin maintainable in the district court of Travis County, and
£ this he prave the judgmient of the court, and that he go hence(with his
costa,
Socond. And comes again the defendant Leonard ! ﬂ?ﬁPé.aHﬂ for funtlier
terein denies all and eirnpular the allegations in plaintiff's peti-
isnd Torr: ar trereir alleged; ard says that he is not guilty
supposed wréngs, injuries and trespasses lzid to his charce or any
of *ven in manner and form a: in said petition alleged, and of
himself vpon the country.
TEird, h deferdant ulro says that he is the legal and emu;tatle

ovnar and holder of the lands in contrav:f~ by virtte of two c#rtaln

s
[ R} .-Ff‘ﬁ.‘\_ :
1_v.?\wL,1rPr under tre l:or known as decree No.24 of October 19th 1835

ciietha Srote Termanlipas, Republic of Mexico, then the sovereignty cf

which prants are now held snd owned by this defendant

{Lﬂ--'d“'"“ e r -.-.-"'\-,.}“-\-r‘.tv Ada o, __.. t--'x_...q.-"{’“u""' ‘L'"
enveyaness from the originzl Ei"d“‘-'¥JL :"~'-'-T'E*Uf:A5‘lF ro11¥us iz:

43}, A gsrant of two square leagues of land, called Los lMogotes,
~ afu 4 kAot i
aving ite origin on the 29ih d; of Auprust 1834 by
: A
city council (Ayuntariento) of Guerrero, ir wkich
su2id land was then situated; survey thereof was made on
5th 1835 by Antonio Canales tre surveyor general of Tun=

I;nacio Gutierrcz thre original grantee, and firal title

4 r - movent11] 1100
rxtended to saild Guilerrez by thes Governor of Tamaulipas




LIy ]

i ra —

b 180 a violation of the l4th Amendment to the Constitution
ﬁ;dtzgu%iit:d‘stnt-- in that such action would be a deprivation brft&:'
State of Texas of the property of defendants without due process o ’
and that any and all laws of the State of Texas authorizing or conmanding
such action are in conflict with Art), Sec.10, Subdivision 1, of the said
Constitution of the United Btates which forbids the States to pass any

ligation of contraots, and insofar as any such laws
%:Hﬁi?ﬂﬁgr%ggigggigbthg‘dbl1gatiun or binding foroce of such grants, they x

are unconstitutional and void.

Ian the 2nd day of January 1848, the $20,00 at which saild land was valued

‘having been pald bs sald Gutlerrez, That said Gutierrez had been in pos-

session of sald two leagues of land since about the year 1828 up to the

time of said survey, and since then he and those having his estale there-

ir including this defendant have been continuously in the actual possess-

ion of said land, cultivating, using and enjoying the same and raising &
live stock trereon, to which latter purposec the gsaid land is chiefly
adapted, down to the present time, holding and claiming the same by vir-—
tue of the right acquired by him as aforesaid, that the same 1is a good

and valid and legitimate title to said lahd and is protected by the treaty
of Guadalupe Hidalgo between the United States and Mexico, and to deprive
defendunt of any part thereof in this suit would be a violation of the
terms of salc tre% The said two leagues of land was resurveyed by the

district surveyor of Zapata land dbstrict on April 20th 1876, and the

e g we as shomn by said resurvey are as follows,
etre ard Wllds of th‘me a v

S . : P S, e S bl o T T

_— —_— —= = ; -
Lowi 0of Cuggeizo and inwle rear of WM™ porcionest ironting on The Rio

Grande, beginning at a post marked Y 25000 varas K 55 3/4 E of the upper

corner of the lands given as porciones in the Jurisdiction of Guerrero, a

stone placed 178 varas N 55 E from the bank of the Rio Grande for the

north corner 0};‘};;1 survey and from which a mesquite marked X bears N
21 1/2 » 29 varas; thence gdlﬁ E at 2500 varas set post in prairie for
ire mark, at 4800 varas crosced road leading from the Ove jas rarch to

(=¥

1
Carrizo, at 5000 varas placed a large stone for line mark in prairie, at

|
|

7500 varas s<t post for line mark eritrsrt}d"ﬁaesquitc timber, at 10000 waras

£t post in timber for the east corner from which a mesquite marked X

Y

btears § 51 E 4 varas, also mesquite marked X bears N 83 W 13 varas;thence

S 45 V" at 1250 varas marked mesquite for 1line itree, at 2500 varas post

for line mark, at 3070 varas nmarked two large mesquite: trees in line, at

35‘?0 varus crossed derramadero running SSE, at 5000 varas s-t post for

| z - Lt
the south corner from which a mesquite marked X Thears S 28 varas, 2lso a

nesgquite marked I bears S 13 W 14 varas; thence N 45 W through scatter-

ing mecquital at 185 varas passed “through a group of mesquite trees 'ma.r*ked

and NN\ on each side of line, at 2500 varas post in prairie for line

nerk, ct 3895 varas the said road from the Ovejas ranch to Carrizo bears

S, at 5000 varas set post for line mark, at 6120 varas pasz:e& well

ituated 40 varus to the east of line, at 6180 varas passed well 60 varas




® o *

¢ the cast of same, at 6360 varas passed well 20 varas to the east of
ine, at 6732 varas a mesquite marked == ten varas to the east of line,
't 7310 varas croseed arroyo Blanco running southwest, at 7500 varas set
03t Tor line mark, at 8503 varas marked stump in line, at 8669 varas
esquite marked 1l vara west of line, at 10000 varas set post for the
£l corner, from which a large mesquite marked 4‘ on a hill bears 8§ 53
120 varas; thence X 45 E 5000 wvaras to the rlace of beginning.

hat the lands referred to in plaintiff's petition as "Thirgd ¢ract" n
nd "Fourth Tract" are located either partly or wholly upon defendant's

and he claims title to so much of them as i1s upon the said Mo~

- tract or grant, by virtue of his title aforesaid,
SRy axkel "‘f L | e aEy Ao oAl
e rrln. of three square leagues of land called la TLaguna de los

l.u. Qo ol t.u.nu.- ._-._L._,.__‘__,.J'I# %--—-'\ﬂ-m

rade %o anuel Rami ez, raving its originjg;inr to the 19th day of

the said land having been prior thereto sepregated from
e pubhlic domain and separated from other putlie lands by surrounding
,‘-1.1..:{..“1_,.&;. 1'&-4‘.¢u+\rttf‘_{r MITTII. Jh.a--n-r_u- ‘T[\u....l. fﬂ".;:uu.q ..f;n.',u..ff-.?}
megie for oither peTrsons and enclosing it, and firal title’to such
iznd was extended to said Ravirez k¥ the Governnr of Tamaulipas on the 2n:
January 1248, the $30.00 a* vhich said land was valued havirng been

cuaid Ramirez, That said Ramirez had been in pos sion of said

lend from atdut the year 1828 up to the time of the ex-

—— 3 Fat 2
LA L =L =L ® R = 4 2

lwrﬂ#—-?embe%-and since the =xtension of

aforesaid down to the present time he and those having his

ircluding this defendant have been continuously in the
zeession of said land, cultivating, using and enjoying the same
stock %thereon (to which latter purpose the said land is
wolding and claimins the szanme by virtue of the right ce-
aforesaid; that the same is a good and valid and legiti-
calc land and is protected by the treaty of Guadalupe Hidal-
itod States and Mexico, znd to deprive defendant of any
his suit would be a violation of the terms of said treaty.
curveyed for the said l{anuel Ramirez, hics and as=
gurveyor of Zapata County on r of October

and bounds trereof as shovn by =aig survey are as fol+




lows, to wit: Two and & fraction leagues of land gituated in Zapata County
about 15 miles north 30 east from the town of Carrizo, made for Manuel
Ramirez, his hetrs and legal assigns, known as Los Venados, beginning at
the west corner of a patented survey called Charco de la India in the
nume of Andres B.,Pareda, fronm which corner a large mesquite!:: bears S

67 E 32 varas, another marked == bears N 24 45 W 34 varas; thence N 55 E
with line of said Pereda survey at 980 varas a marked mesquite 20 in.dia.
marked /.| at 2400 varas crossed Carrizo and ?enadua road, at 5655 varas
struck Flores fence; thence on same course along said fence at 5785 varas
other cornér of said fence, at 9350 varas to the S corner of Mira Flores
in the name of Eduardo Davila and also E corner of this survey and from
vhich a mesquite 11 in.dia. marked X bears s 30 E 16 varas; thence N 45
w with line of said Mira Flores survey at 424 varas a mesgulte marked _

ald rarks of survey etc., at 8730 varas a forked mesquite line tree 2 1}?
feet dia. marked - %+ at 9850 varas to corner also east corner of loca-
tion in the wums name of J.Zapata, no trees; thence S 45 W at 2360 varas
put ¥ corner °f thils survey on 1ine of Los Mogotes in the name of I.
cutierrez and from which a mesqulte markedilf;. bears N 47 1/4 W 68 varas;
thence S 45 IF with line of Mogotes om which a mes=
quite -“d.rked “ears N 13 15 W 25 varas, another n*a.rked '« bears S 28 W 39

varas; thence § 55 W over prairie at 5325 varas & large mesquite marked © _

I
on sasa of San Bartolo and Ovejas road; at 6070 to the extreme west cor=

ner of this survey; thence S 15 E 5026 varas to large stone and post,
s ich is tre place of beginning, Y/ . ,d___,_.,\' _/{/o rq%.

That the lands referred to in plaintiff's petition as "rirst Tract"
.nd "Second Tract" are locatsd on defendantds said land, and he claims
+itle to the same by virtue of the said grant to Manuel Ranmirez.-

That the record of theW

"
= - ]

g Ao ds o llan
arieie— dmmouncerient of the said land ahé’aurve;ftherpoi by the proper

autriorities of the StateMgﬁF%;tﬁtﬁitp“' and ﬁ‘lﬁ}:icpfi‘i':'?f" such procecdings
1 ave been lost, and though diligently sought for have not been found,; but
+ha+ such proceaedings were vwad as hereinbefore stated.

nefendant also says that if it shall appear to the court that the
rifnt und title acquired by Ignaclo Gutierrez and Manuel Ramirez in their

respective lands as aforesaid is suc¥h a right and title as ought to be

respec ted and protected, but that it does not patisfactorily appear that




d= were respectively vRlued

&50 and $30 at which sald lan
government

said sums of &

were pald to the gbvernment of rTamaulipas at a time when such

guch sums should have been pald

and that
defendant' here now tendersand paysinto

might lawfully receive the same,

to the government of Texas, then
rt the sum of $50.00 in gettlem

vherefore defendant prays that he go hence her

his costs. ;
j%i’t —eLate,

Attorney for aaid defendant.

ant of such debts.

cou
eof without day, with
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IN'DISTRICT COURT, TRAVIS COUNTY, TEXAS,
s June lﬁth, 1904,

---ﬂ‘.----'-;-‘"--.':-ﬂ.-‘----ﬂﬁﬂ-—.-----

|'\-

2 | Loz
;gg,s45ﬁ# THE' STATE OF: TEXAS, ve,. LEONARD HAYEEScet:ali s

1wl R

“And now on this the 16th day of Juna, 1904, this cause
coming on fdr trial the plaintiff appeared by her Attorney General,
and .bothparties announced ready; whereupon came on to be heard the
exGEptlona and demurrers of the defendante tk plaintiffs pleaﬂings and
the ﬁ;;E having been considered and the Court having heard tha argument
of counsel is of the opinion that the same should be overruled;

-*"*  IT IS THEREFORE ordered, adjudged and decreed by the“Court that
the defendants exceptions and demurrers be and the same are in all
thingsicvarrulad; to which ruling of the Court the defendants exceptﬁ
Thareupun, on the same day this cause coming on to be heard

LY

Laon itukmefita, and a jury having been waived, and all matters of fact

Gr—pup /4 of Zo

as well as of law hnving been submitted to the Court and the Court
hafiﬁg;haard”thg pleadings read, the evidence introduced, and the :

- argument of counsel, is of the opinion that the plaintiff is entitled
to recover.

I?_IS THERFFORE ordered, adjudged and decreed by the Court,
ﬁhat the State of Texas, do have-and recover of and from the ‘defendants
Leonard Haynes and H. M. Haynaa tha title and pasaeaaian‘of the following
described tractﬂ of land to-wits

m&ﬁﬁiﬂﬁtﬁ%ti“-Bsing;surv&y No. 522 made for the State of
Texas by virtue of certificate Ha. 425 issued to the e U Ry. ca. git-
vated in Zapata County, Texaa, and bounded as fallawa- Baginning nt
a . post, the H._corner of BUrvey No. 521, thence S. 55° W, with" ﬁamn,

1900 varas to- poat for its W. corner and S. corner of this; thanca N,
- 35°. W, 1900 7aras to post for W. corner; thence N, 55° B, 1900 varaa

to poat for H. carner- thence S. 35° E, 1900 varas to the place of
.heginning, cantaining 640 acres.; gl

=t _ﬂf/ f .'J'r.::)“?’;
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gﬁgg;;;f;igct, Being survey No., 524, made for the State of
Texaa by virtue of Certificate No. 45&, issued to the T, C. Ry. Co.
gituated in Zapata County, about 16 miles N. 70° E. from Carrizo,’ .
and bounded as follows: Beginning at & post the X. corner of Hu.h‘.
523; thence S. 55° W. 1900 varas to post for S. &ornér; thence ¥,
350 ¥. 1900 varas to post for W. corner; thence N. 55° E. 1900 varas
to post for N. cormer; thence S. 35° E, 1900 varas to the place orT
beginning containing 640 acres.

?ﬁ;;ﬁ?,!ﬂﬂﬁ+ Being survey No, 526 made for the State of
Texas by virtue of certificate No, 427, issued to the Texas Ceritral
Ry. Co., situated in Zapatae County, about 17 miles N. 70 E. fron
carrizd, and bounded as fallowa; Beginning at a post for the N. corner
or No. 523 and S. corner of 525 for the W. corner of this survey;
thence N. 550 E. 1900 varae to post for N. corner; thence S, 35° E, 1900
varas to post for E. corner; thence S/, 55° W. 1900 varas to post for

S, corner; thence N. 35° W. 1900 varas to the place of beginning, con=-

taining 640 acree.
S

?ﬁg&%bﬁgggﬁﬁﬁi“*Bﬁjﬁé*hurvay.Hn. 528 made for the State of
Texas by virtue of certificate No., 1162, issued to the H, E. & W. T,

Ry. Co. situated in Zapata County, about 18 miles N, 75° East from
Carrizﬁ, ahd bounded as follows: Beginning at post, S corna;'df Wo. 527
for the West corner of this survey; thence N, 55° E. 1900 varas

to post for N. cormer; thence S. 35° E, 1900 to post for E. corner;
thence S. 55° W, 1900 varas to post for S. corner; thence N, 35° W,
1900 varas to the place of beginning, containing 640 acres.

by virtue of certificate No. 1163 issued to the H. E. & W. T. Ry. Co.

situated in Zapata County, abou®19 miles N. 71° Z, from Carrizo, and

bounded as follows: Beginning at a post the West corner of No, 529, for



nﬁ-

the S. corner hereof; -thence Nj 55° E, 1900 varas to post for E.
corner; thence N. 35° W. 1900 varas to post for N. corner; thence S/

55® W, 1900 varas to post.for W, corner; thence S, 35° E, 1900 ,?ﬁf"w

X
varas to the place of beginﬁing, containing 640 acres,. m
iﬂigﬁgﬁgig;iiﬁ;ﬁggiﬂHgurvey No. 532 made for éhe State of.
 Texas.by virtue of certificate No. 1164 issued for the H. E. &.
W. T. Ry. Co. situated in Zapata.County, about 19 miles N. 65° E, from
Carrizo, and bounded as fallaw?; Beginning at a post, the W. corner
of No. 531, for the S. corner hereofj thence N. 55° E, 1900 varas to
a post for E, corner; thence N. 35° W, 1900 varas to a post for N.
corner;.  thence S. 55° W. 1900 varas to a post for W, corner; thence
S. 35° E, 1900 varas to the place of beginning, containing 640 acres.
E‘;‘Eﬁﬁﬁ%ﬁ%ﬁpﬂwk ing survey No'y’ 534 made for the State of
Texas, by virtue of certificate No. 485, issued to the M. XK. & T. Ry.
Po. situated in Zapata County, about 20 miles . N, 67° E, from Cﬁrrizn,
and hpundad as folluwa; Beginning at a post the S. corner of No.533
. for the W. carnér.hﬁreofi thence N, §5° E. 1900 varas ﬁo a post for '
N. corner; thence S. 35° E. 1900 varas to a post for E. corner; thence
S..55° W. 1900 varas to a post for 5. Corner; thence N.,35° W, 1900 var-
as.to the place of beginning, containing 640 acres,. .
ﬂl@ﬁé%%égééﬁgﬁkgﬁgﬂaing:nurvay+Ha;~53&; made for the E%a;e of
Texas by virtue of certificate No. 486, issued to the M. K. & T, Ry, Co.
§ituatad in Zapata County, about 21 miles N. 72° E, from Carrizo, and
bounded as follows:'- Beginning at a post,.the S. corner of No. 535 ahd
N. corner of 529 and the W. corner hereof; thence N, 550 E. 1900
.varas to a post for N, corner; thence S, 35° E, 1900 varaa.ta a post
for E., corner; thence S. 55° W, 1900 varas to a post for S. corner;

thence N. 35° W, 1900 varas to the place of beginning, containing

640 acres.

- ~f ;
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Haﬁ%ﬁj %x‘ant. Being survey No. 604, made for the State of
Texas, by virtue of Certificate No. 4/894, issued to the G. C. &;S. Il
Ry. Co, situated in Zapata County, about 16 mileﬁ N, 65° E, trﬁu
Carrizo, abd bounded as follows: Beginning at a post, the W. cprner
of 524 for the S/ corher hereof; thence N. 55° E, with surveys 525,
°24, and 532, at 4173 varas, a post for E, corner; thence N. 35° W,
735 varas to a post for N. corner; thence S, 55° W. at 2600 varas
S. corner of 586, at §062 varas, post for corner; thence N. 35° W, |
with No. 587, at 497 varas post for N. W. corner of this survey; thence
S. 55° W. 1111 varas to a post for W. corner; thence S, 35° E, 1230
varas to the place of beginning, containing 640 acres.

Té;fi;fract. Being survey No. 563, made for the State of
Texas, by virtue of certificate No. 524, issued to Samuel L. Cooke,
situated in Zapata County, about 16 1/2 miles N. 56° E, from Carrizo
and bounded as follcws& Beginning at a post, the E. corner of 855, and
the W. corner of 559 in the name of T. M, Jackson, for the H/ corner of
this tract; thence 8. 55° W, 1900 varas to a post for W. corner; thence

S. 35° E. 1900 varas to a post for S. corner; thence N, 55° E, 1900 var-

as to a post for E. corner; thence N, 35° W, 1900 varas to the place
of beginning, containing 640 acres. i

Hfi&gﬁiﬁyaiaut. Being survey No. 564 made for the State of
Texén, by virtue of certificate No. 524, issued to Samuel L. Cooke,
situated in Zapata County, about 16 miles N. 55° E, from Carrizo, and
bounded as fulluwaﬁ Beginning at a post, the S. corner of No. 563, for
the E. corner of this survey; thence N, 35° W, 3800 varas post for N.
corner and W. corner of No. 555; thence S. 55° W. 950 varas to a post

for W. €orner; thence S. 35° E, 3800 varas to a post for S. corner;

thence N. 55° E. 950 varas to the place of beginning, containing 640

acres;

T
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Tigiiéﬁfgract. Being survey No. 590 made for the State of
Texas by virtue of certificate No. 1017, issued to Mrs, Martha ?qgles,
situated in Zapata County, and bounded as follaws' Beginning at, a
large post on edge of Arroyo, being the North corner of two
leages of J. M. Canales; thence S. 35° E, with same 4250 varas to post,
the W. corner of No. 603 and S. W, corner hereof; thence N, 55°
E. 620 varas to a post for corner and for N. dorner of No. 603; thence
S. 35° E. 1328 varas to a post for S. corner; thence N. 55° ®, 1111
varas to a post for E. corner; thence N. 35° W, 2893 varas to a post
for N. E. corner and West corner of 587; thence S. 55° W. 975 varas
to a corner, the S. corner of No. 564; thence N, 35° W, 3800 varas
to a post for N, corner; and W, corner of No. 564; thence S, 55°
W. 450 varas to a post for corner, and S. corner of 565; thence N. 35¢

W. 545 varas to a post for a corner; thence S, 55° W, 306 varas to a

'past for W. corner; thence S. 35° E. 1660 varas to the place of

baginning, cuntaining 1280 =mcres.

i’ﬁ;,?iri? )

1 oM

'!!11.1,:|:-f:ene-rml:‘fﬁ!l::msutut..j Being suryey No. 585, made for the State
of Texas, by virtue of Certificate No. 1586, issued to S. Pl Peebles,
situated in Zapata County, about 18 miles N. 63 E., from Carrizo,
and bounded as follows: Beginning at a post, the S. cormer of 584, and
S. 55° W, 6352, varas from the N. corner of Viela tract; thence S.
55° W. 2688 varas to a post for S. corner; thence S. 35° W. 2688 varae
to a post for W. corner; thence N, 55° E, 2688 varas to a post for
N. corner; thence S. 35° E, 2688 varas to the place of beginning,
containing 1280 ug¢ras.

:Tﬁﬁgigggig Tract. 'Being survey No. 586, made for the State of
Texas by virtue of certificate No. 1710, issued to E. P, Ashley, situated

in Zapata County, about 16 miles N. 63° E, from Carrizo, and bounded

as follows: Beginning at a post in N. Y. 1line of "La Viela" tract S.
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559 W, 9040 varas from its N. corner; for the E. corner of this
survey, hging the 8. cofner 585, 8. P. Peebles; thence S 55° W.?if ﬂ
2688 varas to a post for S. corner; theme= N, ;5“ W. 2688 varas,

to a post for W. corner; thence N. 55° E. 2688 varas:t¢ a post N.
corner; thence S. 35° E. 2688 varas to.the place of beginning, containing

1280 scres.

2 §2%

Fi%%%gggﬁrTract. Being survey No. 587, made for the State of
Texas by virtue of Certificate No. 1788, issued to J. T. Sedgeley,
situated in Zapata County, about 15 lfh miles N, 60 E, from Carrizo,
and bounded as fullownﬁ Beginning at a poet in the N. W, line of Viela
tract, S. 55° W, 11728 varas from its N. corner, being also the 5. corner
of 586, E. P, Ashley; thence N. 35° W. 2688 varas to a post for W.
corner of 586; thence N, 55° E. 8064 varas to a post for E. corner of
this and S. cormer of 552, R. L. Robinson,; thence N. 35° W. 702 varas
td a post for N. corner, and E. corner of 562, Jas. Campbell; thenée
S. 55° W. 8328 varas with line of surveys Noe. 562, 561, 559 and 563,
to a post for W. corner of this survey; thence S, 35° E. 3390 varas
to a post for S. corner; thence N. 55° E. 461 varas to the - place of
beginning, -containing 1280 acres.

S"iﬁi{;’gn%ﬁ'ﬁraot. Being survey No. 550, made for thg State of
Texas, by virtue of certificate 493, issued to the M. K. & T. Ry. Co.
situated in Zapata County, about 17 miles N. 75° E. from Carrizo,
and bounded as follows: Beginning at a post the S. cornér of 549 for

the V. corner hareori thence N. 55° E. at 1636 varas E. corner of 549,

. at 1700 varas post for N. corner hereof; thence S. 35° E. with surveys

522 and 521 at 2125 varas post for E, corner of 521; thence S. 55° W,
at 1700 varas post marked X for S. corner; thence N, 35° W, 2125 varas

$o the place of beginning, containing 640 acres,

‘Seventeenth Tract., Being a small strip of public domain

situated in Zapata County, bounded as follows: 3Beginning at the N,

P r TIPS Lcd?:-j' "/?:/ffj -/ ":_f'



corner ¢f No. 549; thence 5. 35° ﬁ. 2208 varas to E. corner of 549;
thence N. 55° E, 64 varas to N. cornér of 550; thence N. 35° W,

2208 varas to E. corner of 603; thence S, 55° W. 64 varas to plgéénéf
beginning, containing 25 acres of land, more or less; " and for Ih‘h;.:h
land writ of possession may issue. .

It is further ordered, adjudged and decreed by the Court that
the plaintiff have and recover of and from the defendants Leonard
Haynes and H. M. Haynes, all costs in this behalf expended for which
execution may issue; to which judgment the said defendants then and
there excepted and in open Court give notice of appeal to the Court
of Civil Appeals for the 3rd. Supreme Judicial District of Texas, at
Austin. :

: It is further ordered that the original sketches and maps
inﬁro&ﬁced in evidence, on the trial of this case may be detached from
the Statement of facts and files and attached to the record on appeal

in this cause.
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TEE STATE OF TEXAS,

S S, Y Vi
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T L) B L Gl el ot L e
District Court in and for said County and State, do zereby certify
that the within and foregoing 1s a true and correct copy ot Judgment
in cause No. 20546, Thﬂ State of Texas vs. Leonard Haynes et al,
as spame appears of record in Minute Book 10, page 469 et seq., of the
records of this office.

Given under my hand and seal of office,

at Austin, Texas, this the 15th

day of April, A 1907,

D0 Weple

Clerk Distri t [Court, Travis County, Texaﬁ.
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&léy, THE STA"‘E OF TEXAB ws. JAMES .T. EAYNES et al,
And now on this the 16th day of Juns, A. D. 1904,
this cause cuming on for trinl the plaintiff nppaared by her attorney.

Ganeral, and the defondants by counsel, and all parties announced ready

 for trial, Whereupon came on to be heard and considered the exceptinna

of the defendunt Leonard Haynes to the jurisdicition to try and
detenmine thie ecause and also his demurrar and axueptinna of said

dafandant to plaintirf'n pleadinga all of which haveing been duly

_conaidered by thﬂ Court, were overruled, to which ruling of the Court

thﬂ dﬂf&ndant than and »hare in open Court excepted. 'Theraupon came
un ta ba hua a thﬂ diaulaimer uf the .defendants James J. Haynen, R. A.

thnﬂn &nd Baban ana, and said disclaimer having been considered,

it 1s orderad by the Ccurt that the plaintifr tha Stata of Texaa,

have and reocover or eaid dafendanta James J. Hajnea, R. A. Haynes,

and Sahan Yesa any and g1l title or interaat they or either of thﬂm

may have or claim in and to the lands hereinafter deanribad, but that said
dﬂ?&ndanta g0 hence on their disclaimer and recover their coste in this
behalf expended against the defendant Ieonard Haynes, for which

execution may issue,. Thereupon a jufy was walved and the matters of
f#ﬂt éa well as of law wafa subzitted to the Court, and the Court having
heard the pleadings, evidence and nrgumﬁnt of counsel, and having duly

is
considered the case, 0f the opinion that the plaintiff is entitled to

IT IS THEREFORE considered, ordered, adjudged and dscreed
hy the Court that the Etate of Texas, plaintiff, hsrein, do have and

'r_gpu_ﬁr of and from the defendant Leonard Haynes, R, A. Haynes, Babda

Mesa and James J. Haynes, severally the title and possession of the
following desoribsd tracts of land situaied in the Court of Zapata,



: Thir -rﬁat. Taeiﬁg suzvey Fo, 451 madﬂ for. the State of
_';Taxas hy ?irtua of ﬂcrip 1190 1asuad to Tamee M, Su:mars, situated in
: Zapata Guunty, about 14 miles, N. 14® E, from Carrizo, and bounded ap
rollcws: Beginning at a post the N. corner of porciomn Ko, 6 in the
~name of liguel Alegna de Lascano, from which a mesguite marked X bears
S. 36° 15' W, 86 vuras; thence B. 35 E. with esaiad porcibn at 1245

.varas to large post supposed to be the W. corner of the Xogotes tract,

at 2665 varas a post for 8. corner of this survey; thence E, 45 E,
1696 varas to a pcat.ﬂn the 8. W. boundary of aurvey No. 430, for the E,
corner cf'this Burvey; thence N, 45° ¥, 1399 varas to a post, ¥. corner
o'r 430; th&qne B, 45 W, 190 varas to a post; thence K. 35 ¥, msz varas
_to a post on’ thﬁ RE E Bounda*y of Borraga, grant, fnr the N.’ cornar of
.thin surveyj thence S. 55° W. with said Borrego grant 1235 varas to tha
beginning, containing 640 acres,

Fourth Tract. Being 300 acres of unsurveyed publiec
Qe RN

domein in Zapata County, about 13 miles ¥, 14 -J2° E. from Carrizo,

at the 8. corner of survey ¥o. 431; thence N. 45 E, 1696 varas with
sadd No. 431, J. ¥, Lun—us, state Bection; thence 5. 45° E, 500 varas

to the B. corner of ¥o. 430, J. ¥, Lumus, individual section; thenoe
HL?45‘ 2. 850 varas to the W. corner of 607, X¥. M. Hall, individual sectim
thence 8. 45® E, 100 varas to the . cornmer of 610, J. R. Christian
individual section; thence 5., 45° W, 2250 varas %o W. corner of 610, J.R.
Caristian, individual section; thence 8, 45¢ I , &00 varas to Y. corner
of No. 428, J. O. Thomas, State section; thence S5, 55° W, 953

varas to N. W. Corner of 428, J. 0, Thomas, Btate section. Thence

H, 55' W. 1200 varas to N, corner of porcion No. 5; thence ¥. 55° E. 400
.va.ra.n to E. corner of Porcion Ho. 6; thence N, 35¢ ¥. 170 varas to the
'Eéginnihé,accﬁtaining 300 acres. - . '
And that pleintiff have its writ of possession,

il PP i:v. =/ oS2
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. Iz IS.FUR HER ordered hy the Court that the plaiﬁtiff hﬂve'

'?ﬁjland recover of and from tie defendant Loonard Haynus all cost in this
o 1baha;f expended for which ezﬂcutiun may 1asue to” whiuh judgment tha
5 --'_;ﬂarandant Leonard H'a.ynes then and therﬂ E..cepted, and 1n open ccurt '
ﬁ";igave notico of appeal to the Gnurt of Civil Appeals for the 3rd.
éupreﬁa Judiecial District of Texas.
' It 18 further ordered hy the Court that the purties be and they
- are hﬁrehy allowad 20 days after the sdjournment of the presenti term of
.Hkhis ;ﬂUJﬁ in which to prepars and file a statamﬂnt of racta an* hilln

: -af exc&ptiuns in thiz case.

It is further orde-- tpat the maps 1ntrodu¢ed aq a?idonacli

1n tne t*ial of thle ocause to be at»ac ed to the rnnsnript ur thz

reanrd on appaal.

C4:¢¢Lf?;<?/¢573
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X .'BTATE 'ér'j,TExns, )
SEiiigoUuNTY 0F TRAVIE ;
5 _ I, D. J. PICKLE, Clerk of the District
i J__Gnur.. :Ln a.n-:l for said County and Sta.,.., do hereby certify that thp
- : within and foregoing io a itruz and corract copy of Judg:‘ent in :ause Ho.
.-:IILL'_faG,E-:'T, The Bta.tu of "”c,:-:.a.s vE. Jaucs J. Ha.:mes et al, a.s Bome a.ppl:a.rs_
af racorﬁ 1n Hinute Bunf sl page 492 et seq. uf *ha racor&s of thiﬂ ;
& ::-fﬂ::a.- _ . : SR ; . ' *v
(R Given und.ar ny h.m& and :an.h. 02 cffdaa, . .
at Austin, Texae, thie ..ha :
day of A D, 1907, . 7 A
: Slerk Distriot Court, Travis County, Texas.
|
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HEIDELEERG et al. . BEHRENE.

(Court of Civil Appeals of Texas. March 10,
1905.)

HUSBARD AND WIFE — OWNERSIIF OF PROP-

ERTY—ADVERSE POSSESSION—LIFE ESTATES—
IMPREOVEMENTS — LIABILITY OF REMAINDER-
MEN.

1. Where a wife claimed apd occupied certain
lots as her separate property for the period of
limitations, and denied the community izterest
of her husband therein, und the rights of plain-
tiff and defendant as bis beirs. they were not
entitled to recover any part thereof aftsr her
denth.

2. Improvements made by a life tenan: can-
not be charged against the réemaindermasz.

Appenl from Distriet Court, Harrls Coun-
ty; Chns. E. Ashe, Judge.

Action by Lena Heidelberg and others
against . M. Behrens. From a judzmant
in favor of defendant, plaintiffs appez.. Re-
formed and affirmed.

Coleman & Abbott, for appellants. Brash-
ear & Danpenbaum, for appellee.

GARRETT, C.J. This action was brought

in the district court of Harris countr for |

the Eleventh Judiclal Distric: by Lena Heald-
elbérg, joined by her busband, agaizst F.
M. Bebrens, for the recovery of an undivided
one-half interes: [n lots &, 4, and 5 of block
12 of Seneschal's Addition to the city of
Houston, and for the adjustmeut of equities
therein, and for partition. The plaintif and
the defendant were children of Fred and
Minna Bebreng, who acquired the property
during their coverture. The husband died
in 1879, and the surviving wife, Minna, died
in 1903, after having conveyed to the de-
fendant the three lots above mentioned,
which she claimed In her own right. The
defendant also made claim for Improvements
put on the property by hiz mother with
money advanced by himself. Lots 4 and 5
had been conveyed to the wife, Minna Behr-
ens, and lot 3 had been conveyed to the hus-
band, FFred Behrens, but all were so ae-
quired and conveyed as to make them com-
munity property; but Minna Behrens, after
the death of her busband, clalmed lotz 4
and 5 as ber separate propercy, and improv-
ed them, and let them t2 tenants. The
plaintif married in 1884, and moved off the
premises. The cause was tried by the court
without a jury, and resulted in & judgwment
in favor of the plalntiff for one-fourth of
lot 3 charged with ome-fourth of $250, the
valoe of the Improvements made by the
mother, leas $20 found to be due by the de-
fendant for one-fourth of the rental value
during bhis occupancy of the land since the
death of his mother. The other two lots,
4 and 5, were adjudged to the defendant on
the title acquired by Minna Behrens by lim-
ftation. The findings of fact made by the
trial court a~e adopted by this court.

The evidence fully supportrithe fnding of
the court~that Minna Behre¥s clalmed the

i plaintiff as remainderman. Clift v

lot2 4 and 5 as ber separate peeperty, and
denled the community interest of her hus
band thereln and of the plaintiff and the
defendant as his heirs, acd that she occu-
pled and used them [n euch manner as to
ncquire the interest of the plainti® by lim-
itation. Lot 5 was not a part of the Lome.
stead at the date of the death of Fred Belr-
ens, and the court did not err in not so And.
img. It was not inclosed, as were lots 3 and
4, and not used in any manner io conmec
tioo with the home; but tbat is Immazerial.
as Minna Bebrens claimed, lmproves. and
occupied lots 4 and 5 io such magner as to
aequire them by limitation. As to lot 3 she
was & life tepant, and improvements made
by her on it should pot be charged =o the

v Tex. 144, 10 8. W, 333: Elam v. Pacihill
| 60 Tex. 581.

There are no other questions that require
deeision. The judgment of the court below
will be reformed so as to deny anry clalm
for Improvements agajnst the plainti®, and,
a3 reformed, will be affirmed.

Reformed and atfrmed

EEAME-*-. -
furt .ol o Civil TAppesls of “Texas. -Jan.
(CATFE ol Civil ™A "of “Texas. -Jan. 25,
el 1 ’ ;
—

I.LE[.:IS = MEXICAN GBJLN'I:‘H- =— CORFIBMATION—
TREATIES—CONSTRUCTION—EVIDENCE
=—ADMISSIBILITY.

1. Sess. Laws 1901, p. 4, o 4, providing a
method for the confirmation and for testizg the
validity of titles to lands embraced in grants
emanating from the Spanish or Mexican gor-
ernments, and having their origin at such time
as to be within the treaty of Guadalupe Hidal-
fu\. iz oot limited in its application to perfect
egal titles, but authorizes the adjudication of
imperfect or equitable titles baving their origin
io a grant of the Mexican government.

2 Equitable righta claimed by wvirtue of &
treaty in the ceded territorr cannot be adjudi-
cated and established by the courts until the
palitical department provides the remedr.

8. The Truvmun of the protocol of the treaty
of Guadalupe Hidalgo that Mexican grants in
ceded territory shall preserve their
and that. the grantees may eaose-their “legiti-
mate titles™ ‘to- be acknowledged before the
American tribunals, s not restricted to titles
that had prior to the treaty becoms absolute and
legal, but Intludes also’ equitable:.titles,. which,

if there. had been. no chunm[-'.muﬁ;;m
would have become perfect, or ‘conld have been
made perfect if the proper stepa had been taken.

4. The protocol of the treaty of Guadalope Hi-
dlnlﬁ. stiting that the soppression of the tenth
article of the treaty was not intended to anoul
the Mexican ts in ceded territories, but
that thess shoold preserve the legal valoe which
ther possess, etc., refers solely to titles existing
in Texas at the time of the treaty, and not to
titles to lands embraced in the treaty, and Lence
does oot affect the provision of e 5 of the

*Rebeariog dealed March £, 1805,

1 walue.
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tseaty that property of every kind belonzing to

VMaxicang in the tercitory ceded shail be io-
visiably respected. i

E Ip ap action by the state, in trespass to try
te, brought under Sess. Laws j ELLY S T T
avidiog a method for the vonfirmation A
f2+ testing the validity of titles to lands em-
beced in graots emanating from the Spanish
o= Mexican governments, and having their arigin
1l time as to be within the treaty of Ciuad-
» Hidalzo. the lands in question uaving been
vl by the state for the common schonl
1 the gtate was entitled Lo recover as asiinsc
ndagts haviog at the time of the | int
ssther a valid [egal title nor equifaine
w-.nin the prolection of the treaty of iunddalnpe
H.dalgo, or the laws of ‘Texas exi= at the
s, or within the protection of the act of

5. Io an action by the =fate, und
=11 . 4, o 4. providing a
mation and far testing the
3 Iz eml ol in grants en
=-=+wizh or AMexican gavern
+ grigcin at such time A
v of Guadalupa Hidalze,
t to =lhow o
mrant rende
{ thio
msientg of Guerrern: that tiu

i favorahly on the application:
- was made hy the Surveyor (i
g20e of raulipas: that expediento
&2, andl ame an archive of the ¥
== Guorrera: aod that the alieged
i- ngzeeszion of the land prior to the denounce-

amd hre
S 3

sLr-

The fact that an applicant for a Mexican
nt was in posseesins when the lapdz ware

cememneed was sufficient (o digpense with jurid- | tion o
' + ghall 1ovest

L POss=RN0.

4 \Whers, in tresTaza to try wtle by the stace
p=der Sose Laws 13400, po 4, ¢ b provading a
prarhod for confination and  for 1l

ity of ritles to s mhiy T

ting from the Spo.i-t o Ae

. aml naving their on.n o i
1

in the treaty of Graeds
wlants elaimed under a e
3 deunsunced hefore the avu
rora 0 1505, it appearing that the a. .
e city of Yictoria, the capital of Tamau:
-3 was destroyed by the French troops in 15804,

AL .

=z that the records were incomplete, it wanild |
be assomed that record evidence of the sweps
necessary to acquire title which was not pro- |

duced, was destroyed.

9. In determining whether steps had been tak-
en to acquire title in accordance with the Jaws
¢f Tamaulipas then existing, it was proper to
introduce parol evidence as to what was done,
when the record evidence, by loss or destruction,
ecould not be produced,

10, The Govermor of Tamaulipas had no au-
thorits to make a grant to land east of the Iio
Grande, January 1848, under the treaty of
Guadalupe Hidalgo,

11. Recitals in o grant by the Governor of
Tamaulipas to land cast of the Rio Grande,
January 2. 1848, were not evidence of the facts
recited in behalf of those claiming aoder such

grant. ;
17, Decree No. 24 of the state of Tamaulipas
decreed that the inhabitants of Guerrero might
have five leagues of land each in recompense
for which t::einwere to pay the state 310 per
league. Sesa, ws 1801, p. 4, & 4, providioga
method for the confirmation and for testing the
validity of titles to lands embraced in grants
emanating from the Sglnuh or Mexican gov-
ernments, and having their origin at such time
as 1o be within the treaty of Guadalupe Iligdal-
o, did mot contain any provision for paymgnt
v a claimant of such som as the claimant wolyd
have had to pay. had not the sovercigoty of the
soil changed. IHeld that, where ooe who had

11

i lupe Hidalzo, may file a petition far i

denounced land before the aruntamimto of
Guerrerp did not pay the amonnt reqered by
the deeres. these claiming under m 2ad no
title protevted by the treaty of Guadalspe Hi-
Jalzo or by the act of 1M, even thossh the
amennt demanded by the decres was teauleredl
13. A presumption of grant cannot be imdnlzed

| io, in order to authorize a confirmatios under

the act of 1901,

14. ln tregpass to tey title by the st omder
ez, Laws 1001, p. 4. ¢ 4, against dofomlangs
elaiming undor a Mexican grant. a pres
considered under Jdo1enkin

W 1YW p. 4 i, mF ne
the eonfmmation aml for e
itles 1o lamnds onbeieed
il =pnnisle or
aving their arz
thin the teeaty of i
go, provides for a consideration ol L
nod customs prevailing in Mexico at o
ihe richt was attempted Lo Lo adguirec
that the T must | gl of -
the laws then io exiz
of Toexas wake judic
af witne=es clam
lamez and customs
! the fact

pt
(% af the I
ankd ant afferd a basis for

any o
1 or ¢lain:
Iy ermanatt I
r. and Laving its arizin ar sucl LS

b within the protection of the treaty oo b

tion of the ritle, and that the distrit saeret
ate and teg the canse il

tiff shows [ie title by a prepan
ovidence, judzment shall be ziven HES

' Held. that the statute does not in itsell ennbee

ang srant.
Apneal from Distelet Court, Travie Coun

V. [. Drooks. Jwdze.
~eg Lo try litle by the = asin=i
Ircass afivnes and otbers &2 Juan
Laonard

s Eweine and -others, az:
L PR 1inst Juao Manuel Ficres an:l
Oluwc s =t Espiridion Flores and others,
against Porfirla Garza and others, xzninst
Servando Benavides and others, Bod against
Filiberto Pepa and others. From judgments
ip favor of plainti®, defendants appeal. Af-
firmed.

1. P Mullally, B. Coopwood, F. W. Sea-
bury, amd Janee B, Wells, for appellants. C.
K. Bell, Aitg, Gen., for the State.

FISHER, C. 5. The first-named iy an ac-
100, in the - -. of trespass to try title,
brooght by il <t:ie, cuder the act of the
Legislature o! ‘i :xna approved Septembier
3, 1901, on puzus 4 and 5, c. 4, of the Bes-
slon Laws, In nhich jndgment was render-
ed by the ecrurr fn favor of the plalntif.
The state sued for 17 surveys, aggregating
12,825 acres of laud, as alternate sections
located and survercd for the mmm:&khmi
fund of the state of Texas. These loca-
tions were mnfde upon surveys that were
clalmed to have »ecn granted to Astonin
Fapata and F2dro Bustamente by the state of
Tamaullpas 1wt decree No, 24, of date Oc-
tober 18, 162 . . spcllupts in 115 case (de-
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fendantz below) pleaded a genceal denial aml ¢

not guilty, zind al=0 alleged 1 the lLanls
sued for arc part of the twe Mexiean grants
above stated, both baving their origins prior
t the 25th dar of April, 1535, by
tlon of the ayuniamicnte of the city of i
rero, by virtoe of deeree 245 That a peoper
it s ke, and Tovaraldy peseseid
e, foblawed by o osu
Apeil 250 1855, by

T TR TP
aon by the nru
ver made abong

sl juahien-

the =ar- |

veyor Geiner f Tamanlips=  uwpon whis b
IR Ul < Camiigw] B
taoverior of T2 = Nl o
Ja s 1= = v safal -
prior (o s o Blee ol o L@ Gnespinuntie a
af thiz =1zt : L TT S LT L (GL T CUTREE A T ECr e BT Y P
05 |'I'. AN Y =oUVeVIE all A Sl eonnly i
1871 and 150¢  And they si=d pleaded the
prateviiog A by the 1re v of G-
Ingse Flidalg Thew alza fesiered fo th.
pleading the o zinal el of tlwmn prais
as fixed by o N 24, oared pleadwd e
ST TV S R of o z( | HILEH i
Ve e S daat i o aetial

Do puirpin=e - wing that

Texas NONCr § o« cLhanl
4T R <
the sigpe [o= the confirg:
LILE IIJ'HI-" the law of ]‘- ﬂ

fwog =il

.r'nls Coul 1'-'
reme Court,
by the plain.
[ETH A4

eent i rlic dl- =ipt ponrt of
whi = pyeraed be the Sng

{ ly dizimissed
I]II The }
without a jurr. and judzment. as before siaf-
vid, vendered in faver of the stare, and deny-
ing appellant< eonfirmation as prayed for.
We And the followinz facts
Subsequent to the Jdale upon whivh the Sn-
preme Court reversed the jrizwent for the
claimants Tor cantirmation rr' titlos to tlhesa
lands 1*14--1- the act of 1570, tlhe surveys sl

for by the state were 5!.:1'-111.‘94" and located, in

1854, embraciog tbe land In controversy, the
field motez of which were {ntroduced in evi-
dence, as =tated in the plaintiffs petition. and
tll’e locations were made upon the grant= a3
=ot out and described apd claiwed by appel-
Iants in their answer. Wa find that this evi-
dence upon the part of the state i= =ullivient
to entitle it to recover, unlss defeated by
the testimony coming from the defemlant=,
as hercinafter sct out. There i no contra-
versy abnut the [acts, but the prineipal ques-
tion to he concidered Iz the sufficicncy af the
evidence offered by the appellantz to show
that they are entitled to recover.

Defendants read o evldence n foal grant
made by the Governor of Tamaulipas, togeth-
er with a plat anod. fleld notes of a Surver
made by Antonlo Canales, Surveyor General
of Tamaulipas, fdr Anlunlu Zapata, as fol-
lows (tran=]: utmﬁ]

“[Third Seald] Years of eizshteen humidred

aml forty elght awl eighteen [T [ R TTTH
forly nine, 15842 & 15100 lirty Mnlt%
“Francisea  Vital Fermwdez,  Brizadie

General of be Arwy of the Mexican Livpmb-

I tienbze, [ Dawve {loszhl pas

=IATE.

e ] Goverts
Wlierreanz, e cilizen  Anbanin
panisd knto the Tre
dollars at whiech wepee
of (eisiure kel for 1 '3 i
Ling ot the perint de "|:|||l s Hpgeis |
expediente nunle for the purpeose,
poswer Hhat l!:~.' law |

we of (he Sialn

Ary of [l

vith

to the eltizen Antonio Xapata

e Weies siiied srBasvemminiss 1lpe ssbed fvps wiziow
28y .
vis =t oz 1l
= leepeloge, 1 T = o
Frant 1< wf Fips = [

citisen Anbone g as 1

er of the =uid i = I

large stovk wi = o L
e ! TR

Muntle o LR

Furty cight.

“I=enld
“I'asiure ia

cltizen Al Aepakiis

vert] for i

2,
s A,
NI
“[Clace of the seal of the State of Tamauli-
((HEH |

Explanation of the demarcations:

a. Corner of La Lobera.
b. Corner of the Loma de Macho Vallo,
e. Corner of Los Huesos.
d. Corner of the Seja del Gruyo,
f. RBranch ealled
g. Iranch called Calavasas.
b. Nranch called Villa,
“Explanation of the Surver.
“The aren comprehcnded in the rectansle

abave drawn is live =itivx of pasture land for
f:lr;e sinck surveyed in the conr-es 1!|~'|:I':|ir'1|
tn the plan, after corpecling the variation of
ten degroes that the nm:'ﬂ le lias in this Ll

this tract of lamd is |=1r'd o Lhe J:mrlll
r-mlrlﬂ on

west hy the lamd or
W, by that of , on Hu
5. E. by that |uII|:|. and en the X, I
by vacant laiuls

“Ciuly of CGuerrero, April 23, 1535 Lic
Antonio Canales."

Defendants introduced n evidence a cortl-
fied copy of the surver and plat of snid land
made by the specinl deputy survesor of Zap-
ata county, as follows:

“The State of Texas, Couniy of Zapala.
Field notes of a surver of five lragues of
Iand originally granted by the govermment of
the state of Tamaulipas to Anfonia Zapata
on 1he Sth day of January, A. I 18350 Bald
survey 1§ situnted in the eounty of gnl:ﬂ
15 miles portheast of the town of Carrizo
aml on the waters af Velenn Creek, amdl i<
called Villa, Brezinning at (he =onth oeroer
of & gurvey in the name of Pedro Bustamente
and called Las Comitas, this curner being iu
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the original title Lindero de l1a Lob.ora:
thence ™. 55 E. with the east line of =aid

&3 SQ{'TI[\\' =7y RETORTER

surver at 257 varas crossed derremadero de |

-

Villa, at 4730 varas an old line tree, at 4259
varas pazsed the enstern estromity of Lazuna
Quemada, at 7275 varas crossed toad froam
Laredo to Rtio Grande City bearing N. L.
at 10300 varas the road from Teposan to the
Eszcobas, a: 10375 waras the derramndero de
la Pita, ar 14021 wvaras the east corner of
sald survev in the name of Bustamante. at
15000 warzz set post for the porth corier
called Lindero del Macbho Bago, from whi i
a mesjuite marked X bears 3. 53 E. O varas;
also a mesquite marked X bears 5. 30 W. 3
varas: thence 8 33 E. at 2054 waras a past
for lloe mark, at 4168 varas the road from
the Tanque, at S333% varas set post for east
corner from which a mesquite marked V¥

bears = WW. 3 varas, al=o & mesquite niark-
ed ¥V bears N. 37T W. 20': varas; thence s,
=X T a: TO00 varas entered the Nopalera

de Ins Co'ibasas, at 10000 varas post for line
mark 1 & at the Dueste de San Juan, at
crozzed road from Rio Gra
Citr to Laredo, at 14640 varas cro=ged rodaul
to the Grullo, at 15000 varas set post for the
soutl eorzer called Limlere del Macbo fram
which a mesquite markel X bears 8. 52 W,
9% varns, aod a mesquite marked X benrs
S, 15 E. %0 varas: thence M. 33 V.. at 315
varas the arropo d¢ Simon, at 4003 varas
the road to Teposan, at S333'5 varas to the
place of heginning. Surverved Auwgust 2Ind
to Sept. 2nd, 1574, James MeLaln, Santiagn
Cantn, chain carriers. Resurveyed April
20th, 1506 :

“]. Foiix A, Blucher, special deputy surver-
or for Zzpata County, do herely certify that

the forczoing survey was made according to | et e
poundaries aud | and La IleewCy, on the S, 1. Ly the tract of

1 ]

courses of the samne are truly described fo the | Villa,

lawe, and that the lines,
foregcivg plat and feld notes. Felis A
Blucher, Speeial Deputy Surveyor for Zajata
County.

vExamined and recorded Now. 28th, 1874

Defendants read In evidence a final grant
made by the governor of Tamaulipas, to-
gether with a plat and fleld notes of a survey
made by Antonio Canales, Burrveyor General
of Tamaulipas, for Pedro Bustameonte, as
follows (translatlon):

“[Third Seal.] XNntional Coat of arms for
the vears. Fifty Cents.

“Francisco  Vital Fernandez, DBrigadier
Gencral in the Army of the BMlexican Re-
public, aed Governor of the State of Tamaull-
pas; whereas the citizen Pedro Bustamente
has pald Into the treasury of the State the
fifty dollars, at which were valued the five
lengues of pasture land that he bad de-
nounced In the place called Las Comitas os
appears from the expediente made to that of-

fect, using the powers conferred upon me by
tbe law upon the subject, I Lave resolved tui

granot to the cltizen Pedro Bustamente, for
himself, bis heirs and successors, the ludl-

| ner of La lmlia.

L |

(Tex.

eated fAive leazues of pasture land acconding
to the limits and demarcations aprearing i
the anme-xed map. Wherrfore, [ eomniard
the authorities and inhabitants of the =tare
ta Lold and recognize the said eitizen Molr
lingiamente as the legitimate m !
ow ier of the said fice leagues of paziure Ll
that have been granted to bim. Given al
the city of Victoria on the 2nd day of Jann-
ary, Lighteen Hundred and Porry eizhe
'ranca. V. Fernandez. [Tubric.)
Guerrern, 'inbrie] 2od official.

of Ta a%. |

(1 {0 g B

Andreas
[State seal

“PIasinre lml of Tas Comitas, surveiod
for the eitizeo PPedro Bustamente.
o d
]
nW
a7, NE.
EE.
278
b [

“Lxplanation of the demareatianz: a. eor-
Iy, corner of La Lobers

eorner of Mocho Valo. d, corner of Las

ins. . Waierhiole ealledl Rotamitas, 2. raneh

of Comitas, b, branch ealled Cominaz I

branch eatled Lobetnz, J, braneh caited Villa.

m, branch called Socoro,

“[Seal of the State of Tamaulipas.]

“Lxplanation of the Surver.

“The area comprebended in the rectanzle
above deawn conlains Gve lengues of pasturs
lapd, surrered to the courses indicarsl in
the plan after correcting the variation af ten
desrees that the needle has in this el 1o
the northeast.  This tract of land is boindead
on the N, W. by the tract of Charen larz,
on the S W, by those callel il-!:.hlr.:lﬁ)}
f on the X. B hy vacant ol
Citr of Guerrero, April 251, 18353, Liv. Aaio.,
Cnoales. [Tubrie]”

Defendants introduced In evidence a ofr-
tificd copy of a survey and plat of =aid
land in the pame of Pedro I‘.usl.:um-",_,
made by the district surveyor of Zapaly
countr, as followar

“The State of Texas, County of Zapatn.
Resurvey of five leagues of pastuce - land
made for the beirs of Pedro Bustamente by
virtue of a granot oiode by the state af
Tamaulipas, Mexico, it belng confirmation
NO. in Zapata County and is situnted
about 24 miles N. 65 E. from the town of
Carrizo. Degioning at the N. W. corner of a
survey iu the pame of Jose Canales, called
La Huerta, a post on eastern bouodary of a
survey io the name of Andreas Bautista I'a:
reda. 4046 varas from the S. E. corner of P
gurvey & mesnquite post f which a mes-
quite tree marked XN Dbozrs M. 67k E.gl:
varas: thenee 8, 534 E. W the megtl
boundary lloe of the J. Cuellar survey 2360
varas to the N. B. corner; thenee 8. 5% W
with the E bouvdnry of said isurvey Ikl
varas to a wesquite post 1o thicket for the

{

!
! i
| .

h_-.' . S e
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extreme 5, W, cormer of this surver: thence :

5. 355 E. G570 varas to the old original south-

east corner designated Ip the original map i

as Lindero de la Cabra, a larze siok: thence
N. MY E. with the east line of this survey
and west line of a survey io the name of
Antonio Zapata called Villa at 257 wvaras
crossed the redewadera de Villa, at 4230
varas an old elm tree marked A at 4273
varas passed tlLe eastern cxtremity of the

laguna Quemada, at 5000 varas set post in ¢

iine, at 7275 varas road from Rio Grapde
City, bearing N. E. at 10300 varas road to Las
Lseolas from Teposao, at 10375 varas reda-
madero de la Pita, at 12462 varas a tree
marked = on left of line, at 14021 varas the

northeast corner a mesquite post designared -

in the original as Lindero del Macia Baro,
from which a mesquite tree bears 3 19 T,
40 varas, marked X, also another mesquite
bears 5 8 W. 22 varas, apother bears S,
1'% E. 15% waras: thence N. 3% with the
north boundary of this surver at 620 varas
road te Las Escobas bearing N, N, E. at 1979
varas an old wesquite 5 } o line hewed
2quare, at W viras the oxtreme Lown jary
cda,

P T

ta 'areda, th
Boundary of
ras the plave of beg

s

i | [
Ji | oo | J
£ \ | !
[ |
1 | |
| |
|
|
| |’
¢ "Las Comzitas* | iy H
E ! 5 Leagues | & Leagues
2 Podro Bustamente, | Aftozls Zapata
£ |
-l
El Socorro.

La Huoris.

“IMartin Van Merick, speclal deputy sor-
vers of Zapatn coanty, do bereby certify
thatthe foregoing survey was made accurd-
ing » the lanw and that the limits, bound-
arie and corpers, with marks natural and
artitlal are truly descrihed Io the foregoing

1

\

E.
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Martin Van Mericl
Surveyor of Zapata County,
Uribe, distriet surveyor of
Zapata county, do hereby certify that I bave
examined the foregoinz plat and field potes
aod fed them correct, and they are recorded
0 my office in Book A. No. 1, pages 26, 37t
and 28, Given under my band at Carriza
ibls 21st day of July, A. D. 1874, Feruanda
Uribe, District Survevor of Zapata Countr.”

Defendants Introduced in evidence a trane.
!ated extract from an loventory of the office
of the aruntamients of Guerrers made i:
1835, as follows:

“[L. 8. A reveoue stamp canceled] Citr
of Guerrero, February 20th, 1904, Xumler
%. Antonio G. Martinez, Municipal Prosidon:

L1,

of the city of Guerrero, Tamaulipas. Certl-

plat and feld notes.
Special Deputy
“l, Ferpando

' ded: That in the archives of this Presidencr

taere Is a parcel of ioventories attached ra-
sether, which is endorsed: ‘Commeon book
cootalning the inventories of the Avunia-
mientos and Alcaldes. and delivery aud re-
ceipt of their archives, which date from the
¥ear 1823 There being oo folips 22

and froot of 23 an iover

ibe year 1835 br the
Zael Urlbe, In the folig
ey of the rollowing tenor:

"Afluirs proding:

1 expediente upon the moasunp
pient of pasture lawd for b
slock denvuneed by the
Autonio Martinez Guiterroz

1 idew of the citizen Eduarde Da-

Jalivered
2 U vila.
1 k. of {he citizen Ygnacie Gutier-
|
1 id. of the citizen Taidro Gutier.
| i i
1 id, of the citizen Simog de Tno-
Josa. -
1 1d. of Dona Tomaso.de la Pena.
1 1d. of the eitizen Marlano Arispo
_.‘.‘:Ilfeud 1 id. of the eitizen Luis Vola,
o blm 11d. of the citizen Trinidad Vola.
Delivered 1 id. of Dona Josefa Cuellar,
@ hlm That of Don Felipe Pena was de
livered to bim and be zent It to
Yictoria,
aulg';gan&n 1 expediente of Don Antonio Za-
Now. T, pata.
154, 1Id. of Don Jose Ma Canales,

1 id. of Don Anastacio Garela,

1 id. of ‘Don Pedro Bustamente, *

11id. of Don Jesus Cuellar.

1 id. of Don Onefre Garela.

1 expediente upon the mensure-
ments of pasture lands for large
stock depounced by Jesus Bena.
vides.

1 14. of Don Harlano Garels,

11id. of Don Jesus Mesa

“And at request of an interested party and
for such use as he may rightfully make of it,

i
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this ecpy Iz i=eund to Lim
day of Pebropry Nineireh lundred amd Four.
“E, R. Jiminez, Scereiary.
wynianio G. Martinez™
Defondants ol in evidence the following
certified copy of a letter:

“Fabhian
calie of

wiInesere

jm order thatl nonar mar please prescik
thern to the Eirnorahle Governor of the State,
to the effect that they may have the meres-
gary validation. ount of the dues I
dn not send aitach gnid duciinents 20 08
pot to expose thie same, and your Honor will
deign also to direct In the most ¢ertain mao-
per. the made in which they may be paid.
and draw against this receiver's ottice. God
and Liberty.

“0ity of (Guerrero. November 28th, 1347,

oii fhe twwentieth o

af =il Lumd ol the a

weTg his Ienor Genernl Don Antonlo Ca- |

nales, Clix of Victoria'®
wiand at the request of an interested par-

ty and for the uses whick may suit bis |
rights, tlie present copF 18 fsaucd. which 1
certify in the city of Guerrero, Tamaulipas, |

oo the Sth 2ay of mooth of August, one
thousand nine bundred and two. Al hefore
me the autherizing alcalde aond those of wy
assistance: we give faith,
wsThe First Supplemental Alealde,
“‘Fabian Zapata.

wipeeigting, Gundalupe Rodiguez. Asslst-

ing, Edoardo Senz.’"

Andres Garcia testified by deposition !n the

year 1878 Io the cnse of Eulalio Gonzales v. |

el deeree No. 2, witlmot il

oo Moy band aleeady someded
that righe wis's more foree By the anb
ol Plhesis  ow ""'l'i‘. '.|'.1" THHY oof  Jarlanaiced

gapala was fxsced] wiler =il PR G L TR
[ Beeve seon doionio Aojeln’s denanmee ae
araval ol the ayvuni:

afento of i et Al
oe of the =HEVeY h
oarntes Al 0o exgmmlbiends b
1 I i N 2
' o !
1 1= 1 h LRUTT R el
A o
s L swwe cwonp Fine A0} F ~
0 L1 L Fia I i
SEIE] =1 Llisirier conet af P
A wel Dowtamente o1 2!
v, The =20 ~F Toxns, L R e FL T

soeers having oecn LA in the vear i
mz fnllowe:
Joze Aaria Capnies: he waz then 52
Had been lor in 1530 At
zx aleakle in 1346 That he Knew
the Co s t-aet of lamd, hercinbelore men
tioned, {525, and that It was then ocen
pied by said Pedre DBustamente. with horses |
and eattle. That sald Bustamente petitlonel |
for a grant of said land throuzl the alealde
of Cuerrero, aod that witness was one of
the witnesses to the act of the aleahle np-.l
proving s=aid petition, and that =all lamli
was denounced by aml survered (or saik
Pedro Bustamente previous to the year 1&‘}4:.;
in pecordanes with decree No. 04, of Outohen

3,

J O

vers

1551, and 6

if

10, 1543, passed by tbe Congress of Tawau
lipas.

Jose Maria Martinez: That he was thel
54 ver rs of a2, aml kad always lved in Ty,
jurisdiction of Guerrers, Mexies, aml D
hoen regidor in 1360, eonstitutionnl aneoid)

! alenlde in 1541, and comstitutional Frsr

The State of Texas, then pending in the dis-

triet court of ‘Travis county for confirmation
of the title to sald Villa tract of land, which
deposition was introduced in evidence Ly the
defendants in this case. Sald witpess testl-
fied in substance as follows:

“] wos munleipal commissioner of Guer-

rero, Mexico, In 1835, alderman in 1857 and |

1859, and second alealde In 1861. I have
known the Villa tract of land deseribed in
the title issued to Antonio Zapata since 1820,
and I koow he was then in possession of said
land as a raiser of smnall stock. Tam faoil-
far with the law known as decree No. 24, of
October 19. 1%t for denouncing lands,
When said deeere was published. all parti

denouncing moditisd their denauncecments t
take advantage of the privileges granted Ly

calde and president of the Ayuntamiento i
1563 and 1864, That the title extendal go
I'edro Bustamente for the Comitas tract e
land, as hereinhefore described. was, 1o Iy~
knowledge, Issued on an original denuncis
made previous to December 19, 1530, and an
the decree of the ayuntamicnto of Guerrcro
That said Bustamente was cotitled to fhe
henelits of decrce No. 24,

Jo=e Maria Benavidas: That be was then
G2 rears old, and had always tived In Guer
rero, where he was roghdor several times,
and first alealde In 1865: that the richtof
gaid Pedro Tustamente to said Comlas
tract was based upon a denuncio or selecion
of said land br said Rustsmente previou! to
Deceruber 19, 1%36: and tbat DBostamate
had improvements and stock on sald Ind
lonz prior to thar date, and was entite to
the henefits of =ald decree No. 24 by :m@'t-s
agninst Indinnz, ete. {5

Andreas Gareia: That be was then 36 yars
ald, and had lived most of his life In thgu-
rimliction of tinerrers, whers Ne was «m-
missario, or justive of the peace, Io 05,
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fisst =eriled o i
year 1522: 1bat the reeo ayun- |
lienta or Ccity enuncll of Gueorrern. .3 0x- |
:£2.0z in the archives of sald citr. are necom-
plete amd imperfect, and many partz th
if==ing; that tbe archives of Yieroria,
faimaulipas,  wore  desiroyed by French |
opz under Col. Dupin in the vear 13u4; |
tosnid dapaca, feoas e time e Srst set-
e =abl and in 1=020 continued {n pos- |
seion thereal nntil thie stie was surveyol
af him in the yvear 1555 TCalier e
der claim of rlshit sip bF Tirtue |
of said procecdings L remaiged 0o the ae-
tual. ojen, amd peaceable posscssion of =il
land, cultivating the same, amd raizing his
itve stock thercoo, with Lis servants, Louscs,
stock pens, cultivated felds, and otber im-
provements. untll he died, abput the year
1540, and thereafrer bLis children and beirs
coutinued in sald possession and use of said
lapd, apd they apd their ass'gns, including
defendants, have so beld the actual, open,
apd uninterrupted possession of sald lamd,
claiming to be the owopers thereof, down to
the precent time; that po other persons bave
ever beld possession of any part of sald land
adrersely to said title: that during the vears
from 182G until about 1532, the Incursions of
bostile Indians occasionally drove sald Za-
pata and his heirs and thelr servants off said
Iand. hut they always returned to It as soon
as it was =afe to do so; that sald Zapata
and his children aod helrs were Mexican
citizens, and =aid heirs were the owoers of
his rizbt and title to said land by Inheritance
from bim duribhg the year 1545, and for some
rears befnre and after that time, until thev
=20ld their Ioterests, and defendants now hold
and own and clalm the same by mcsne con-
varances from sald heire: that sald lawl has
been assessed for taxes, amwd fixes have Linen
p;':'d thereon as land originally grautd to I
Tox e iS4 w8 W =44

| O Ve ances

i seribed in piaintiff’s peti

from the
pati, of all the rizht
quired by him or then
ar mare of =nid Vi
the #ame inelosed by o
5i% youars: Lhae Bavios
i covered by rablroad cortifi
alternates, and that, a:er purehnsing from
and under the beirs of Zapoata. defenlints
acquired the imdividual certificate locations:
thar there are ranch o tanks. amil
wells on defendants' sabd land so
inelnsed, and tnat the tracts of =aid fawl de-
ofl 0% =urvevs No

in the west

202, pens,

o 0. o924, Xo, 526, nos, XNo. o No
0, 054, No. O WH, aml Noo 300

strip af 20 acrcz of publie dearaln,
ape 8l froon the lamd 25 hebl and poze-<zel
by defetwlants in the In 1ract or
amndl that the lnmds in controversy are rea-
sonabiy worth £1.20 per acre,

It was proven that said Villa tract of ind
fn the name of Antonio apata bad been de.
lineated on the official maps in the Genernl
Land Ofice of Texas sinee about the year
1570,

It was proven on behalf of defeodants that
Pedro Bustamente, to whom the tract of five
leagues called “Comitas” was fioally granted
by the Governor of Tamaulipas on Janoary
2, 1848, first settled oo said land about the
year 182Z; that the records of the ayunta-
miento of the clty councll of Guerrero are
existing In the archives. and all otber ar-
chives of sald city are Incomplete and jm-
nrerfect, and many parts thercof missing:
that the archives of Victoria, Tamaulipas,
were destroyed by Freoch troops under Col,
Dupin In the year 1864; ibat said Busta-
mente was a Mexlcau citizen, and that frem
the time be first settled on sald land, nam
the year 1822, he coutinued o possession
thereof until bis denouncement and the sgp.
vey thercof for him in the vear 1833, amd
therealter, under clalm of rizht and awier.
ship by virtue of the proceedines hadd (hiee-
on. bBe remained in the actual, open, szl
[eancable pussvasion wl said laud, vullivauug
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honses. stock |=ns. wells, tanks, cleared anil
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ther boing the sald owners and theit e
ants, amd that the greater part of eaid land
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fonces for the past «i% OT ®OVEN YOOrE.

That the said Comitas teact or grant hns
always been asep=sedl for taxatlon. and taxes
have always been paid thereon br sald awn-
ers, as land ariginally granted to Pediro Bus-
tamente ever since ghout the Fear 1574, when
the same was first put upon the tax rolls:
that defendants Leonard Haynes and FL. M.
11arnes are the owners, by purchase throngh
mesne FINYAFINCes from and unider cortaingnf
the heirs of =aid Pedro Bustamente, of a 1 t
of the weslero portion of gaid Comitas tra
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Defendants also read In evidence decres
No. 24 of October 18, 1833, of the~state of
Tamaulipas, as follows:

“No. 24. The Constitutional Congress of the
free state of Tamaulipas, bas decreed the
following:

warticle 1. To the inhabitants of Carmago,
Mier, Guerrero and Laredo, who may bave
po lands of their own, and who may possess
stock to occupy them, there shall be glven at
once, not exceeding fve leagues each, and In
compensation they shall pay the state ten
dollars for each league.

wapt, 2 Those only are comprebended in
the foregoing article who lived In sald vil-
lages during the last Indlan war now passed,
and wheo did not emigrate previous to the
year 1521

“art. 3. The reapective ayuntamiento gha. -,
foform firself by previous justification, wheth-

ar the interested party, who may possess
bimself has lands of his own and stock with
which to cccupy them,

wirt 4, These lands shall not be alienated
until twenty years have passed after the
concession: and if so alienated the state
recovers its right to them, and be who may
have been the owner loses whatever advan-
oes and useful and pecessary improvements
that he may have made; It belng sutficient
for a judgzment of condemnation that the
alienaticn shall be made to appear. Upon
this point the respective administering judge
ehall decide summarlly, without prejudice
to the lecal remedies of the interested party.

warr. 5 The benefits of article 1 shall con-
tinune for three years from the day of the
approval of this decree, after the expiration
of whick term no one shall obtain lands,
except according to the ordinary laws.

wirr, 8. The ayuntamientos and thelr io-
dividoal members collectively and each one
for Limself are responsible personally and
pecunlarily, If they are wantiog in the truth
of the lnquiry exacted by article 3, and the
government having heard their defense shall
mike thelr responsibility effective.

“The Governor of the state ghall take care
that this decree be understood, and shall
order its executlon, baving it printed, pub-
lished and clreulated. Wherefore, I com-
mand that it be printed, published and clr-
enlated, and that it be duly executed.

“City of Vietorla, October 18th, 1833, 10th
of the (nstallation of the Comgress of the
State.

“Francisco Vil Fernandez
w(;abriel Arcos, SBecretary of State

testified as follows: "1
am famil the land in eontroversy io
this case. 1 have had the lands which are
gbown on the map exhibited to me ioclosed
for gs much anyhow as three years. 1 as
connty surveyor of Zapatn county located
the certificates and alternate sectlons, coples

of which bave been read In evidence by the :
state. They were located for my brother, |

RO

J. ]. Haynes,) There Is a small strip of wa-
cai @ the enstern edge of my pusture.
s shown by the map: that Is, the land 15"
vaeant. unless it has been appropriated by
the Fapata grant. The rental value of the
land 15 as much as three cents per acre per

! annum when they can be rented. but it fre-

quently happens, as it bas of late years, that
it is 50 drr In that country that they cannot
be rented at any price.”

Plaintif next introduced In evidence n
certified copy of & petition® Aled in the dis.
trict court of Travis county on the 26th day
of September, 1871, by Eulalle Gonzales and
his wife, Petra Zapata, Bartolo Moralos and
iz wife, Rafaela Zapatn, Jose Ma. Coro-
nado and his wife, Marin Anna Zapata, and
Dolores Fapata, the only helrs of Antonio
¥apata, to which the state of Texas was de-
fendant The plaintiffs in that suit claimed
that part of the land In controversy which
was then and i3 now claimed to bave been
granted to Antonle Zapata, and sought to
pave the title confirmed. FPlalotiff also Ip-
roduced in evidence the answer of the de-
fendant, the state of Texas, In said case,
which consisted of a general denlal. Plain-
tir then introduced the judgwent of the dis-
trict court of ‘Travis county in favor-of the
plaintiffs, and notice of appeal therefrom to
the Supreme Tourt, and the judgment of
the Supreme Court of the state of Texas
reversing and remanding said case, and a
eopy of the judgment of the.district court
of Travis county disiissing sald cause frow
the docker on Mareh 7, 1884, Plalotiff next
introduced in evidence a certified copy of n
petition filed in the district court of Travis
county on the 9th day of January, 1872, by
Aanoel Bustamente and Felix Redriguez, as
the heirs of Pedro Bustamente, to which the
state of Tezas was defendant The plain
tiffs in that suit claimed that part of the
lopd in controversy which was then and Is
now claimed to have been granted to Pedro
Bustamente, and sought to have the title
confirmed. The plainti® alse introduced in
evidence the answer of the defendant, the
state of Texas. in said cause, which conslst
ed of a general denial. Plaiotiff then Intro-
duced the judgment of the district court of
Travis county in favor of the plaintifs, and
notice of appeal thercfrom to the Supreme
Court, and the judgment of the Supreme
Court of the state of Texas reversing and
remanding sald case, and a copy of the judg-
ment of the district court of Travis coonty
dismlssing sald case from the docket on
March 7, 1884,

Refore considerlng the merits of the ap-
pellants’ claim, it Is necessary to paoss apon
certain questions ralsed by the state; It s
contended by the state tbat the act of 1801,
ander which this suit is brought and the ap-
pellunts assert their right to confirmation,
does not provide for the adjudication of im-
perfect or equitable titles; that the purpose
and Intentlon of the act was to only apply
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¢ ostate: which petities shall be sl wedth the
clerk of the omnty in which =uit i=
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| tiae of hinkling the zext succecding term of

to lega!l titles cmazating from the zovern-
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185G: thagp the protocel of the freaily wl 1T
Guadalupe Hidalgo restricts amd limits the
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e AR o 2 addversely to the con- @ wrilten S it BTH
ention of g1ata. The territory where ; eln EIEET, ng, aetlin:
the embraced im orhat suit f2 situated | fort H L ts upon which sail

.} . ot ar elalm i3 Lhaso:
h it ercsists; amd the di=trect
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was 2 part of the state of Tamaulipas on , ewnessiup. 1
the 24 dary of Masch, 1836, and the lands @+ aml of whie
embraced in Lz suit and the companion  courk 11
rases that =o with 1. which are dispo=rd of | thor
Ly this case. are .ocated in the same ter- ;o cal=e in ceniiad
wr, which was a part of Tamanlipas on - tions, tlee laws= nEn
the date pamed. I view of the fact thar @ sovernment from
the case cited is zot yet reported, amd of | rizhr, Interest or i nates or iz e
the importance of :le questions invelved as | rived. and the Constitutlan, laws, aml tres
applying to the ense before us. and In order ties of the United 5108 of America, and o
to make the opinion in this apd the com- this the state of T-xzas, and the prineipi-
panion cases compiete, we deam it necessary of equity, =0 far as "¢ same are applivahibe
not to he eontent with o bare reference to i amd if in aeccomlancz th i the Bk,
the unroported ciaze. but to capy So much tiff or piaintiM= az
from the opinien =f the court as is there by a orepordersne
relerant to these guestions, in order that this  that e Is omitiod or ghall glve fwrlc
opinion may be oz clete on all the questions  ment in favor of < ch phuntilf or plainti? -
of law mised in fZe Case: : nst the state in 2iver of and for the co
»It s proviled in the first section of the | frwstan of the 1377 12 & nd, describin:
act of the Spowial Session of 1001, p. 5, e 4. I the same by micies ! ounds, or In favor
providing for the contirmation and for test- | of the state nzacnst =ucli claimant or claim-
fog the walidity of titles wilhin the bound- ! ants. as the facts may warraot'
arfes of Texas, where the trocts in confro- “There are other provisions of the act, one
versy are located: “That any person or per- | of which authorizes the state to bring suit
sons who may be the original grantee. heir, | It is ingizted that this act does pot permil
legzal assign or in any manner the owner or | the adjmlication of jwperfect or equitable
claimant of anF grant, tract or survey of | titles nsserted by the claimant. which bad
land or part, situated between the Nueces | its arigin under the Mexican government. It
and Rio Grande rivers, and below a line | is true that this statute i, question. as was
drawno from the northern boundary of Webb | the case in the acts of 1560 and 1870, does
eounty to the mouth of Aores ereek, where | not In express terms autborize the adjudica:
the same empties into the Nueces river, and | tion apd confirmation of imperfect utles
emanating or cleimed to bave emanated | But the language of the act in effect declares
from the Spanish or Mexican governments, ; that the court war determine and adjodi-
and having lts origin at soch tme as to be ! cate the right or title of & clalmant relying
and heing within the protection guarantied I upon a title purporting to emanate from the
by tbe treaty of Guadalupe Hidalgo, entered ' Mexican government. The Innguage here Is
intn between the United States and Mexico . about the same as that contalned in the act
and proclalmed on the 4th day of July, 1848, of Congress of Mareh 3, 1831 [9 Stats; Em.
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thig language: *It will be seen from the quo-
tation we Lave made that the eighth section
embraces not only the 1::::11::-1 e or equitable
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L

reasonable to suppese tuat the Legi=lature

COUrE o

would limit the jurisdiction of the
paszing upon merely titles
came perfect and abs
that Texas deciared |
it {s well settled that titles
ed the point that they couhd 1
as final and legal needed ne |
tlme of chanze of governmen

ty. Fremont Case, 17 How. g4
%41: Dent v. Emmeger, 14 W
Ed. 528: aAlnsa v. M. M. Rai \il.:r
.'E 20 Sup. CL. ‘JS 44 L. Ed.

the title

was u.ern.-jr equ Jhla 'n":! was oot embraced
ig the act of 1901, the courts wonld have no
power to adjudicate and esraklish that title
for it 13 too well settled now to admit of
contradiction that equitable rizhts elaimed by
virtue of a treaty in the territory ceded can-
not be adjudicated apd established by the
courts until the pelitical department [ro-
vides the remedy. Trimble v Swithers, 1
Tex. 700; Leacue v. De Young, 2 Tex.
Jopes v. Bordeo, 5 Tex. 412; MeMullen v,
Hodgze, & Tex. Pascbal v. Perez, T Tex.
266,

“In Astlazaran v. fanta Rita Land & Min-
ing Company, 148 U. 5. 81. 13 Sup. Ct 457,
37 L. Ed. 876, the court says: ‘Undoubtediy.
private rights of property within the ceded
territory were not affected by the change
of sovereignty and jurisdiction, and were en-
titled to protection, whether the pacty bad
full and absolute ownership of the land. or
merely an equitable interest thersin which
required some further act of the government
to wvest In him a perfect ttle. But the duty
of providing the mode of securlpg these
rights and of fuldlling the obligations Im-
posed upon the Unlted States by the treaties
belong to the political department of the gov-
ernment, and Congress might eltber Itself
discharge that duty, or delegate it to the ju-
diclal department’—citing many cases.

“The Supreme Court of the United States,
aleo, in the pise of United States v. Santa
Fé, 165 U. 8. 675, 17 Sup. Cr 472, 41 L. Ed.
§74, states that the duty of protecting lm-
perfect rights of property under treaties,
guch as those by which the territory wni

HAYNES v. STATE.
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ceded by Mexico to the Unlted Siates. In ex-
{stence at the Hme of the cession, rests up-
on the political, and not the jud cial, depart-
ment of the government; and 33 the extent
| only that Congress bad woestod thon
! bority to determine amd profect
can conrts excrcise  Jurisdict
therefore, a tribunal af limit

Iz eroatedd by Congress
rights of proper 3
|-\.r|:--=|;|n[_ for |r1||||1|1 alion a easn i
v the act. or mlief eannnt be v
antharitie2, Thiz docirine i3 ©

nt aleci<iong of that ~surt,

iz United States v Sandw
SGR 42 L

which
Ay

2. 17 Bup. CL

Sup. CL 344, 40 L. Ed. G373
“In the constrnction of those
a treaty that provide for the o
properiy of owners witlin t
ey, it Las Leen uniforemly
‘property” cmbraces all pioais

al, eguitable, or impeefeet

Lucas, 12 I'et. 435, 9 L. Ed. 115
v. United States, 10 Wall, <
W0, It could not ser ix e
nn the 24 dar of March, 1%
the declaration, that the territere

weavizlang

Thee ol :
wlere the

propecty 13 sitnated was within the it
of Texns, orf that the mere doclacntion an
nounced upon that date could afect the for-

ritory whore these lands were situarsd. Te
cause at that time that portion of the =::te
which {5 pow embraced within its bownda-
ries was o part of the state of Tamas
Texas up to that tinme had nar and did neot
prior to the 19th day of Decemlar, 150, ever

serionsly assert any claim or rizht that Ler
! boundaries included the tervitory “!.r o i3
situated the land In controversy. Then, I

1 and deier-

! Lthis be true, we muast ascertads

mine what effect the protocol of the treaty
of Guadalupe llidalgo bad upon the terri-
tory where the lands in question are situat-
ed: for, if 1t should be determined that ft
was not the intention of the protocol to cou-
tral the eighth article of the treaty, or to af-
fect titles to lands cwnanating from the state
of Tamnaulipas prior to the time that Texas
lad ever asserted any right to any part of
the territory of the state of Tamaulipas, or
it we sbould determine that the expression
‘legitimate titles,' mentioned 1o subdivision 2
af the protocol, was pot intended solely to
apply to legal titles existing prior to the 2d
day of March, 1536, then, under the princi-
ples of law as stated, that should apply to
equitable titles, the title Io controversy
should be protected, =hether the grant was
complete or {mperfect on the 2d day of
March, 1536.

“The facts detalled in the record with ref-
erence to the stepa taken to acquipel the
grants from the goveroment of Mezlco tlear-
Iy show that everything oecessary o be done
was done at a time when the state of Ta-
maulipas bad sole and exclusive jurisdic-

oz Lo
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tion of the territory where the Jands are lo-
cated, and the title became perfect at a thne
nhen such jurisdict.on existod, Lmler the
view exproesscd, and Lerctofure stated, Al
berealier W Le sL0L whether we resanld
the title as legal oF nitable, It g votitlel
tion wnder touw Tavla G foud by

‘By the eciglth azm cle of the trealr of
Guadaivpe Hidalgo, .t is provided phal preg-
erty of every kind Lo cnzing 10 Mexicans in
the ceded tervitory shall Le invialably re-
spected. 1o the proi-ee azreed to Letween
the (wo governmenis upon the suppres==
of the tenth article ef the treaty as oii; {1
itted, and which protecni was
ut peached Uy the soverniient Ul
eszion of oAt
“I'he AL 1o gover :
the 10. article of the treatdy
lalupe Hidalga. did not lo any way
{nrend o anwul the zraois of land made bLF
Aexico in the coled territori
grants, notwithstanc.ng the suppres=zion of
the aricle of the iraaty prescrve the legal
valve which they moy possess and the gran-
tees marv cause their legitiwate titles 1o be
acknowledzed before the American tribunals.
Conformably to the law of the United Soutes
legitimate titles to every description of prop-
erty. personal and real, existiog o the ceded
territories, are those which were legitimnte
titles under the Mexican law iIn Californin
and New Mexico up to the 12th day of May,
1843, nod in Texas up to the gecond day of
Alarch, 15334.°

“It is contended ttat this provision af the
protocel 15 a limitation upon the general
torms of the elghiz article of the rreaty:
that, so far as Texas s concerned, it was
the intention, by the use of the expression
‘“legitimate titles,’ to only protect perfect le-
gal titles that exlsted in Texas on the 2d day
of March, 1836. e have not been able to
find any case In which guch & construction
bas ever been placed upon the treatys but,
to the contrary, it has been Inferentinlly beld
in State v. Bustameate, 47 Tex. 321, State v.
Sais, 47 Tex. 309, and other Texas cases on
the same lines that might be mentioned, that
gteps taken 1o acquire title subsequent to
the 2d day of March, 1830, could be consid-
ered in determining whether such equities
were shown as would authorize the court to
decres confirmatlon io faver of ,the claim-
ant. The court evidently In those cases had
before them the treaty between this gov-
ernment and Mexico, and the protocol which
ts a’part of the treaty. Apd in the Buosta-
mente Case It iz stated tbat the title offered
by the claimant in that case Was excluded
upon therground that {t was executed at a
time at which Mexico had lost her jurls-
diction over the territory- where the lands
were situated, and the jocation of the {§nds
considered In those cases and other sinflar
cases was within the state of Tamaulipas;
and lo that cose the lotimation is clear that

| to 154, when the Adles

article, It i pro- |

ca.  These |1

| expression Clegitinte

if the equitable steps bad bren complete, OF
the title lad been buday fzsued prior to the

b day of Decemlber, =006, or pe==ibly pr

itd arnas] oceupann
gver Lhat postion of e country w e U

lamad is = thed, sucls oty wonthl five Toas.oit

(TR L FLREH

oI wan=ca bpounzhe before (e Smaene
Vourt of 1iae Dniled Sfaies 1 paysolg (TR
i ogoverae

vigles epsan i fron: e Mead
tetiE Lo Lnnd= sibuatesd L
1 A e dmstance i which the expres==ii

{alifornia, we have

IASLERL]

in the prolos, wils
L exdsting on e
, upon e cun-

lezitinmniie Litles
Leld o wmean 4 5
151 day of Aay, I=dw

trary, that court bins eld  that protection
wolld be aforded 1o :files emssiling 5ul-

thar Jdate up 0 L

Susplaent T T e o

July, I=ais

Lromd|is e paure

s 0f such ovelpeiey
vint toreiory and as-
it. Htearns v. Lnit-
=4i: Horns-
19 L. Ed.

L. 5 7, B 2up.

br . United States, 1 Wa
fond: More v Steinbach,
Cr. 10uT, 32 L. Md. 31: United =tates v,
Pena. 175 L. 8 500, 20 Sup. CL 163, 44 L.
Ed. 251,

wThe termsg ‘grants’ and C‘legitimate ti-
tles,” employed in the protocal, we do nut
think mean an ubsolute perfect grant ox-
jetipe on the 2d Jday of March, 1505, o Tex-
as, and an the 1k day of May. 1540, In
California,  ‘Uhe meaning contescd by the
tles” could nat be
Bell to mean h rolated 10 g8 #=ironger
tivie than would Le fnonlied from the wse of
e word Cgrant=’  Now, the CAprUsSinn
grants’ that is employed In treatles compire-
herds, savs the Supreme Court of tike Lnit-
ed States in Strother v. Lueas, 12 Dew 433, 2
L. Ed. 1137, *‘not ouly those which are maide
in form, Lut algoe any concession, warrant, or-
der, or permission 1o SUrvey, SRess, or &0~
tle, whether evidenced by wriling or parol,
or presuwmed frow possession,”  Citing au-
thnrities.

“'hie artlele quated in the protoeol express-
Iy states that it Is not {he purpose, by the sup-
pression of the tenth article, to annul grants,
and that those grants, notwithstanding the
suppression of the article of the treaty, pre-
serve the legal value which they may possess,
and the grantees may cause their legitimate
titles to be acknowledged io the American tri-
bunals. The words ‘legitimate titles," as bere
used Inth. *ubsequent portion of the protocol
quoted, mean titles that are comprebended In
the term ‘grant’; and when we bave rtain-
ed that the construction of the terod/grant
as employed In treaties, emhraces all charae-
ter of titles, legal or equitable, It reflects the
gense and meaning In which the term ‘legiti-
mate titles’ was Iotended to be employed.
The case cited waa decided hy the Rupreme
Court of the United States in 185, about
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ten years prier to the execution af the treair
of Guadalupe Hidalgo: and it is reasenabie
to pssume that the term ‘grant” cmployed
in the treaty, would be and shochl e
a construction and application That Gead Tewen
previously determined by the Supreme Conrt

siveln

fﬁ[‘hcw[are we reach the conciuzion that the

-

expression ‘legitimate titles' does not mean
@erely to embrace titles tiat bad become al-
solote and legal, but_alse.was intended to
apply. o equitable titles exiating at that date.
which, if there had been no change of sov-
erglgnty, would thereafter have become et
fect, if the steps bad been taken to ncquirs
'tk&;}_.etg’a&gﬂﬁ.nﬂnﬂ*m‘,ﬁqNﬂHJ‘.ﬂ_d become
go perfect that the clalmant could hgve de
my the legal Htl jop.to.the-time*that
T\_egglgif%?f_' 'i'_'h'é"?%n!ltcdﬁﬁﬁ‘gﬂffmh&it as-
sumedgiurlsdiction Gver -the territory where
the lands may be situated. The fuct i3 100
well settled now to admic of dishene ! I s
the eastern Loundary of Taa
ed to the Nueces viver. inchin

controversy, at leazt up o the 150 dag

December, 183G, wihen Texas by an el e
dortook to extend ber Loumdaries 0 the 1509
Grande river. It is not necessary for us 0o
determine whether ber mere paper title 12

such extensien was valid, and whether 2a-
maulipas did not, prior to the acrupation by
the American troops in 154G, losc her ju-
rizgdiction over the territory Iyving between
the Rio Grande and the Nueces, for all of
the proceedings Io this case. the equirabie
gtepa taken to acquire title, as well as the
jssuance of the legal title, occurred prior 1o
the 10th of December, 153G

In appellants’ second assignment of error
it 15 contended that the state failed to prove
fts title to the land In controversy by a pre-
ponderance of the evidepce, and that, a3
the defendants were In possession under a
title emanating from the state of Tamauli-
pas, the mere proof of the location of sur-
veys by the state for the common school
fund was not sufficlent evidence of title to
overcome the right asserted by the appel-

lants, The solution of this guestion depends .

upon the fact whether the appellants had,
at the tlmae that the locations were made,
either a valid legal or equitable title that

HAYNE=> «

was within the protection of the trenty of :
Guadalupe Hidalgo, or the laws of this state |

exisiinz at that time, or within the protec-
tion afforded by the act of 1801, If po such
title then existed in the appellants or those
under whom they claim, then the land could
be regarded ns public domain, and was sub-
ject to location; and the state, by renson of
Itz sovereizn ownership of all untitled Jands,
equld recover from any one In possession. in-
dependent of the fact whether it had made
surveys for the comumaon.gcbool fund or not
If, as-a fact, such locations were so made,
it would also vest title In the state upon
.which it conld base an action of tresphss to
try title. [f. lo disposing of this cnsg for

5T.’;TE. 1”“

zion showcld be reached that the appeliants
did pot Lave a title to the lapd, then it i2
clear thac the ztate would be entitled to ro-
cover.

We lLare cxamined the evidence
recorm] in the Bustamente Case that nas
gided v tho Eypreme Court in 47 Tex.

wliivl veel part of the land io ¢

versy in thia ease, and wherein $

facts and sinilae riling w th:
[ e ' s

L e

H] arini
NOL SO0 O

e faetz, but, o
wl the recond
in the cass Lefore us o

was ovbziaaily urzed in 3l
and onclhide that t
record juztlies the
and Bustamente depounced th

W

A=510

lir=, the

o nl
aranl= aoal the expsdicnte
Boeatie an arehive of the puhlic reenedz
LT A that tle <l

Cullill N |
ot

(R of the land
ment,  The evidence
Juridical pozzession, but the fanc; that e
were in possezgion when the lands woers ofo-
nounecd. amd continued in possession 1l
after, was =utticient to digpense with
irnl pnzzes<ion, oz iz decided in
of Siate v. Xnis, 60 Tex. 58: amd they con-
tinned in pozzezsion for such lensth of time
az wonld ju=tify a presumption of 2rant, nr-
vided the evidence in the cocord il not re-
pel such presmmnption.

The evidence also warrants the as<ump-
tion that, while a capy of the expodienrs
not Introducel] In evidence, the copy of the
indlex, n= ztated by the faets, Indicatez that
an expdiente was formoed, and such fact
is nlso established by the parol evidence in
the record. Coples of the record of the de-
nouneement (o the ayvuntamiento, and the fa-
vorable actlon of that body upon the apps-
ention. waz not introduced In evidence: but
the evidener in the record which is not ob-

g

the efaso

Jected to temls to show that such denounce-
_Ament was

made to the ayuntamients, anid
they acted favorably wpon it.  The evidence
in the record alse shows that the public
archiives jn the elty of Vietorin were de-
stroyed by the French troops in 1804, anid

! that the ceeards of Guerrero were lmperfoct

the reasons hereinafter stated, the concly- -

and mutilated, and many missing, which fact
would justify us in .2suming that the recard
evidence of steps taken to acguire title which
was not peodduesdd was lost or destrored,
The only evidence showing that the pur
chage priee of the land was paid Is (he state-
ment contalned in a letter to (&anles of
date Novembor 28, 1847, found gpon page
41 of the reecord.  Thet I8 merely a =tate-
ment to (he oMect that the amount of Jdurs
were receivinl, it were not remitted  for
fear Lhat it would expose the =ame. wlich
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was doubtless intended to mean that the dues |
v such payment apd grant

wonld beeome lost In transmission. There-
after. on the 2d das of January, 1548 the
Governor of Tamaulipas issucd what pur-
ported to be the fnal graor. In determining
winelier steps had been takea fo cweguere
tizle in aceardance with the law of Tamaunli-
pas then existing, it was proper to introduce

P

pasel evidence as to what was done when |

the yecord evidence, by inss or destraction.
comid nat be produced. State v, Cuellar, 47
Tex, ™t Srate v, =ale. 47 Tex, 418: aml
Caztra'z Case, 24 How. Jifv 10 L. [l 6350
In the Bu<iamente Case, in 47 Tex., S21
it 2eem=, aml =ome of the ather caaez that
wore decidm! at that time involviag Some
ar 1 erants now bBefore the eourt. evidence
was not introduced showing the loss or
ghruesion of. or the inabiiity to produce.
revand evidence of

L
Bli=

In the caze af S enife, 45
Tex, oo thie same doal grant fthat we are
now considerinz, wlhich was vmdertaken to
be (zzued by the Gorernor of Tumnulipas on
the 2d day of January. 1545 was passed
by the Supreme Courr, and it was there
that: “The proof was therefore not
soent, unless the Governor of Tamaulipns
liad on the 21 day oy January, 1843, the right
to grant this jand east of the NMio Grande
under the treaty of Guadalupe Hidalgo, con-
cluded one wonth thereafter, to wit, on the
94 dax of February, 15458 We are of opin-
fon that he bad no such right. Texns

1z are situated, and ot
sould not be con-

rizht asqniresd

tory where these 1ot

shlered as evidence of

amningt (the governmen; o
that the «f
of thee | [
cpEant issme! DY the Giavess o of Faomanlipen -

wore nol objected 1o when tradees) in ec;
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depee: Bk e coart, fh Cosssins npen ey
v lialing LT LI h WL T SR A TR S R L TRLYEN |
EHA | RIS T welzhs 2w ng
tlonep as " zolly enditioad 1
Thezo (e ls ilarefatatin pnppmn !

{0 Lthis I= 1
i facts ool
y Ovildener #

| inz upon th

clnimed the territory In defining its bouda- !

ries on the 10tk of Decamber, 1356, In 154G

the claim was perfected by pos=cszion and !

the actual exercise of exclusive jerisdiction,
and from that time it was lost by the state
of Tawmaulipas io Mexico, for .all purposes
whatever, nhether of judicial action or the
exercige of powers relating to emivent do-
main. And it never afterwards recovered
such lost powers. The action of the Gov-
ernor in makiug concession was without au-
thority, and oeither advanced nor prejudiced
the imperfect title to the laod, which may
bave been acquired previous to the 18th day
of December, 1536.

In the case of Stearns v. The United States.
T3 . 5 494, 18 L. Ed. 843, it I8 beld that
the Mexiean authorlties o the state of Cali-
fornia undertaking to exercise authority sub-
sequent to the Tth day of July, 1846, were
without jurisdiction. for at that time the
American troops had scquired possession of
that territory. 7TlLe- same doctrine is an-
nounced in United States v. Pena, 175 U, &
500, 20 Sup. Ct. 163, 44 L. Ed. 251. These
decislons are conclusive upon the point that
in November, 1847—the time that it appears
the purchase price of the land was pald to
the government of Tamaulipas—and at the
time that the Governor, on January 2, 1848,
issued the grant, that the government df
Mexico bad lost jurisdictlon over the terrhy

WOre a0 Servh
the =rctiml
Pzl tlenn

Ll o ey
[“ “:! 1
s ovides

vitlenie Of

seapiiently il |
thar wae ¢l in pas=-
. Any Gaets
recited or u HEHT B My
the contents of

wow, this ismls nz T quc=tinng as to
what offoet shoubd be ziven to the failure aof
the evidence to estabilisl -he fact that the
purchase prica of these !ands was pald by

A T R ES

.the claimants prior to the time that MexXico

lost ber jurizdiction ov & territory wiere
the lamls ars sifvated. Tse st zectien of
deeree 24, under which these landzs were
attempted to be pegnisel, i2 a2 fallows;
=210 for each leazue. To :he inhabitanis of
Carmago, Mier, Gueerrern and Larede. whe
may have no lands of tE.ir awn, and who
inny possess stock to acuopy tienn, there
ghall be given at once a3 wuch a5 Gve ieagics
cach, and In recompecse ey siall pay tn
the state ten doellars for each hwigee™ 1
Saxles” Karly Laws, art. '<. Cnder ather col-
onizution laws of the stzte of Tomaulipas
the minium price for a leazue of land of the
character of these in controversy was $30
per league. Decree 24 rednced the price to
£10 per leazue, to snme oxbent, it soemm, on
account of serviees reonders] by the inbabit-
antzs of these towns in repaclling Indian in-
vasions. [ut it is apparent from a reading
of the soction in question that It was intend-
ed tbat the parties taking the henetit of this
‘statute should pay a compensation for the
land, which was tixed at £10 per leagne, and
that thls payment evidentiy shoukd be made
before be could demand or would be entitied
to a.fnal grant or title issued by the Gov-
ernor of the state, And in Investigatiog this
question we have found no cose where a
price was fixed on land by the law :ﬁer
which It should be granted, where suc ¥-
ment has been dispensed with. The Supreme
Court, in the ca= of State v. Sals, 47 Tex.
315. in passing upon a grant that was then
confirmed, says: “The act of putting the

.)
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par:r In posscsslon and the final conce<sion
of the Governor, which he bhad ordered
eculd be made, are not found iu the title

sspnted for adjudication amd Aled with the
petition, aod it is to that extent an imperfect

e to the Innd claimed. It shows VIS,
e meljmdicated rizht of the applivant. aml
e setting apart and surver of the lml
o defined Dovmdaries, and itg leealioe ol

. and that the money at which it was

viced umder the law, £30, was paid into the
res<niry of the siate, with ther v Al
conairy of the procendingz, an wolion for
ir commpletion by the atioracy of the
iy, sauctioned by order of the Gav-

title s imperfoct, ‘the principles of equi-

vontemplited by the aet of 1550, nu-
g (his  snit. may o ve in-

to releve the applicant frosy 2gain
g the prica of the land. it havi -z been

into the treaszury of the

cculipns at the proper time. i
£ o be proper. also, in oonsi o7
act t dis grant of land « wele,

. oo the grounnd thi @ in-

Jdantg of Camarzoe and of ke

2 on the Rio Grande named in
1 Moo 24 of 1%33. which constituzed thie
feantler Mexican settlements of t resion, -
H caliantiy hehd their position agalzst the
lastile savy 2, wWhich, as to those who need-
«1 ands there, caused the gover it of
e sate to raduee the price frowm the ordi-
nary minlmum valvation of thirty to 1en
dalidrs per league, Bueh redverben was

couttless intended as a partial
tion for the losses sustalned hy the frequent

lopg-continued depredations of e In-
1% that had kept them poor. Tliz hranch
e subject, bowever. under the terms of
tie law, mary address itsclf for determing-
tie more appropriately to other dog
e government than to this cousr.
Siate v, Sais, 60 Tex. 85, pavient of the
purchase price was regarded as essential;
but, in erder to maintaln the title there pre-
eented for adjwlication, the court presnmed

R T

3 fuoo

from the long lapse of time that the parment |

was made at the proper time to the proper
parties. In the case of State v. De Leon,

6+ Tex. 5356, all of the sum required Ly the |

law was not paid at the time that the clalm-
unts undertook to acquire their title from
the state of Tamaulipas. Payment was held
essential In that case, for as a conditlon to
the confirmation of title the Supreme Court
required the claimants to pay Into court
within 12 montbs from the date of its judg-
ment the sum that the laws of Tamaulipas
required to be paid per league for the land
In controversy. All of these cases were ad-
judicated under the act of August 15, 1870,
which provided for the confrmation of titles
ta land located within the territory where
the lands In controverzy In this case are sit-
nated.
evidence shows that payment was myde
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Lry,

lupe Hidalgo, that a mere fragment of tiile
sbould be protecied, or an imerfest =oand
confirmed, when it is apparent that ene of
the essential _.ments of the law in onder to
acquire title was not complicd with at a
time when that government had jurisdiction
of the territory where the lands are sitsated,
and no obstacle or impediment existed that
could be equitably considered that prevented
the claimant from doing the thing required.
There Is notbing in the act of 1301 that jus-
tifies the assumptlon that the Legislaiure
Intended to dooate the lands to the clalmant,
or that it was intended that any aod every
characer of Imperfect title should be pro-
tected, but only such titles should be con-
firmed that were within the protectico of the
treaty of Guadalupe Hidalgo, or were valid
under the laws of Mexico or of thissbate at
the time that Mexico lost ber jurlsdiction.
State v. Cuellar, 47 Tex. 20G; State v. Car-
dinas, 47 Tex. 230. The treaty, In effect,
only protected such Interests as the elabm-
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States v. Castro, 24 How.
AMeMicken ¥. Uunited States, d
L. Ed. 947. The laws, usd
of Mexico provided for fn tim =Lalule
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der the zuise of applying the principles of

equity it was pever intepded that one of the |

escential requirements of tke law with refer-
ence to the acquisition of title zhould be dis-
pensed with wheo oo good reszon is sbown
why its requirements were Dot observed. AR
imperfect title, when urged, oply affects the
conscience of the Dew governzent. Deut v.

woon there ex- |

| over this fersitary o 15 1,

chicziier A party | =

| and the evidence shows that in Novemisr.

Fmmeger, 14 Wall. 308, 20 .. E4, 838, And ,

it 13 pot supposed that this sovernment, in
providing a remedy looking to the protection
of such class of titles, would dc more in that
direction than could and shou.d be expected
of the former governweot, undar which it is
claimed the title ariginated.

Mow, If we bave correctly eonstrued decrece
Mo. 24, that paywent of the purchase price
was essential as one of the equities that must
be established In order to demand a grant
from the Mexican governiient it must be
assumed that the government of Tamaulipas
would pever bave Issued the final title, or
recugnized it as of aoy validity, until the
purcbhase price was paid. Without some
good excose being shown why this was pot
done before that government Jost its jurisdic-
tion, it would practically be asking & denola-
tlon by this government that it should con-
firm a graot which the claimant was not en-
titled to under the laws of the goveroment
that formerly owned the ceyled territory. In
this case no evidence is offered such as would
address Itself to the exercise of the equitable
jurisdiction of this court, tending to excusc
or glve any good reason why the purchase
price was naot paid at a time when decree No.

24. was io effect, or at & time when the gov-
.erpment of Mexico bad jurisdiction. over the,
territory where these lands are situnted. Ity

might be said that there is oo express limita-
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1547, the oxpsalivnie was enerimd to the fmv-
ernor at Victoria, and all the evidore of
payment that is shown ig stated in the letier
of daote Noveinler, 1847, at a time in which
the officer, so far as this governwent 18 con-
cerned, was not aquthorized to roeceive pay-
ment, for the reason that Moxico had kst
her jurisdiciion aver the territory. There s
no pretense that parment was made at ony
otler time, This 18 suflicient to show tha €
whatever payuwnt wis wade was not made
to the govermwent that was entitled to re-
celve it. The state. as shown by the record
i this case. lias contested this title; and it
bas never been urgrd, as we have been ahle
to discover, that the state bas recognized this
title. or that any other payment was ever
made than that ahave sl ated, Consequently
we are of the opinion tbat presumplioa of
payment eannot arise.

The appellants have tendered the payment
of the original purchase price demaled by
decree No. 24, and Insist that, If payment is
regnrded as essential, this court may ren-
der judsment for the purchase price fized
by the law. This jurisiliction was exerebasl
in the De Leon Case in &4 Tex. 53, Lt that
was, as belare said, by virtue of an rxpress
provision of the act of 1870. There is no
such provisien in the prosent law, aml we
are of the opinion that this court, in view
of the construction which usually applics ta
this character of siatute, Is Incking In juris-
dletion to enter & decree in equily requjrin:
pnyment of the purchase price. Statutes nf
this character, where the jurisdiction of the
court I8 limited, will not be extended by con-
gtruction, but will he confined (o the terms
erntod. Texas Mexican Ry. Co. 7. Jarvis, L]
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a= arises in this case: that s, that tho=e
eonrts, when payment had not been made to
shp eovernment of Mexico. could, as a con-
i to confirmation, require the clnimants
to pay the price ot the land. The present
iaw does not contain such provision, and the
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- United States, 17517
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rates, 173 U. B, 355, v Eof
Ei, 9t0—the sawe Cises C in dizcussing
the question as 1o presuincg 1 of pavment,
Tt is not pretended that rins presumplion
should be indulged in as appiied to any grant
jssned by the state of Texas. amd it is appar-

 gpt that the state has 2iWars dizpated the

orevipus legislation upon this subject is per- .

gyasive of the iden that it was Dot intended
Ly the l.eglslature. ino psinz the expression
~apecording to principles of equity.” ns con-
tained in the present statute, to confer gen-
eral equitable jurisdiction wupon district
courts in passing upon the question whether
titles emanating from Mexico sbould be coon-
firmed asccording to general principles of
equity. Furthermore, If we could concede
that the expression used In the statute,
“principles of equity,” confers jurisdiction
upon this court to apply the general priocl-
ples of equity In determining whether the
title should be confirmed, the offer of the
appellants to do equity {s not sufficleot.

title of these parties to the iand in contro-
versy. [Furthermore, it is hold in State v.

Cardenas, 47 Tex. 204, and Lailv Jar
vis, 60 Tex. 542, 7 & T, Zin t a pre-
sumption of grant cannat e imdulzed in in

order to authorize a decree of eoniirmatiod
under the act of 1870, Amd we think that
in this respect there is no difference taee-
tween that act and the one il was [HETU
in 1901. Bot, while this is true—that i=.

. that the statute would not autborize a con-
' firmation to be based upun a presumption

Thev have merely offered to pay the originnl !

purchase price. If we are to exercise the
jurisdiction of a court of equity, and deter-
mine the rizbts of the appellants and the
state aecording to tbe principles. of equlty,
it would be just and proper, in order to &c-
complish that purpose, that. as the appel-
lants have ‘been In continoal use and occu-
pation of the land, reaping I8 revenues,
fruite, and benefits, they should at least, in
addition to the original purchase price as
fixedd by decree No. 14, pay Inlh,past upon
that sum from the time that It was due up
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of grant—such & prosumplion might be con-
silered under the defendants’ plea of not
gnlity. The slate brousht the soit. and any
legal title that the defendants could urze
that would defeat the action of the staie
could be presented under a plea of Dot guilty,
independent. of any reliance upon thar
branch of the statute that authorizes a de-
cree of confirmation in faver of the elaim-
ant. In State v. Sais, 47 Tex. 3, 314, it i=
beld that the act permitting suits to e
brouzht did not defeat a utle which could
e maintained under the general law. 1In
United States v. Pillerin, 13 How. 10, 14 I..
Ed. 28, it is held that possession that wouli
Iny the foumiation for a presumption of
grant would be o legnal title. ‘{I the defemd-
ants had a legal title of any ‘ehmracter, they
could urge it under.their plea of not gullty,
not as A basia for confirmation, bat as defeat-
ing & recuvery by the state. But. bowever,
thizs view of the law does not belp their
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Cause, because, as said befure, e facts In -
the record clearly megative ami Josprove the
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error in the record, the judgwen: will be af-
firmed.

n connection with this case, and as com- |
panion cases with it a which were so
submitted, are No. 343" Juan Vella fucllar
et al. v. The State of Texas: No. 3.4%. Loon-
ard Ilaynes v. The State of Texas: No, 3457
Juan Manuel Flopes et al. v. The State af
Texas; No. 3.4530 Porfiria Garza et al. v. The
State of Texas: No. 3.437, Espirldion Flores
et al. v. The State of Texas; No. 34, Ser-
vando Benavides v. The State of Texas: and
~0. 3438, Filiherto ena et al. v. The State
of Texas. The decislon of this case, so far as
the rules of law announced, appiy to the
above cpses, and the facts, so far as the avl-
deuce bf title is concerned, are substantially
the same In each case. Of course, in each
case different lands are sued for, and differ-
ent partles assert title: but all the titles
emanate under decree No. 24 of Tamaulipas,
and io oone of the cases Is the evidence of
title stronger than that considered ! the case
In which the opinlon Is written, K

Except in the eases No. 3450, Juzn Vella

1Epose of ‘e impor.

Cucilar #. Thie State of Texas,
Juan Manuel Floves v. The St !
parents wer? igsnod {o faver of e appel-
Iantz in 1201, Typ patentz -sejle that
Pl s dap) yipeg a9 ~rant i<z o0 in L
manl by victue of Juilzmaent of e districr
caurt of Welils oo IRHE

Py
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I =epee aof the casez 1herns
In the Dricfs tbhat the state is o= qual Iy
virtue of Lthe facts shown in frer of (HTE
anpellantz, and further intimaosa that jo

| some of the eases the appellints are inno.

cent purchasers, and also that they are eati.
tled to Jullgment for the value of the improve.
eenls shown to exist oo the land. Withont
particularly discussing these queziions, we
averrile the assigninents of error in which
they are rmised. No power is given the court
to render & judgment against tbhe siate for
the value of the Improvements.

For the reasons stated, the judgment ren-
dered In the main case, as well as the com-
panion cases, a8 above stated, is aSrmed

Affirmed, 0
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MISSQURI, E. & T. RY. C0O. OF TEXAS
et al. v. BUMDPAS et al.

(Court of Civil Appeals of Texas, H-rch-[t
1003.)

CONNECTING CARRIERS — CATTLE EHNIPUENT —
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IN THE COURT OF CIVIL APPEALS OF TEXAS

THIRD SUPREME JUDICIAL DISTRICT.

LEONALRD HAYZ\EES- ET AL., APPELLANTS,
V5.
THE STATE OF TEXAS, APPELLEE.

ApPEAL FROM THE DISTRICT Count oF Travis COUXTY.

BRIEF FOR APPELLANTS.

STATEMENT OF THE NATURE AXND RESULT OF THE STIT.

This was an action in the form of trespass to try title, brought by
the State under the act of the Legislature of Texas approved September
3,1901 (General Laws of the First Called Session of the Twenty-seventh
Legislature, pages 4 to 7)., in which judgment was rendered for the
plaintiff for the recovery of the lands sued for.

Plaintiff alleged in its petition. filed March 26, 1903, that on the
1st day of January, 1808, the State of Texas then was and still is the
owner in fee simple (the same belonging to the common free school
fund of the State) of seventeen tracts of land in Zapata County, therein
described, aggregating 12,825 acres, and was in possession of said lands,
and on said day was dispossessed by defendants, and prayed for the
recovery of the lands, and damages. (Tr. 1-9.}

Defendants answered to the merits:

(1) By plea of general denial and not guilty. {Tr. 10.)

(2) By plea alleging that the lands sued for are parts of two certamn
Mexican grants, both having their origin prior to the 25th dav of
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April, 1835, by adjudication of the Avuntamiento or city council of
Guerrero, by virtue of Decree No. 24. of October 19, 1833, of the Con-
gress of Tamaulipas: denouncement and survey of =aild grants about
April 25, 1835, by the Surveyor General of Tamaulipas. final titles to
said granted lands issued by the Governor of Tamaulipas on January 2,
1848; continuous possession from long prior to 1333 up to date of 1n-
stitution of this suit, resurvey of said grants by the survevor of Zapata
County in 1874 and 1876. respectively, and invoking the protection of
the treaty of Guadalupe Hidalgo and the Constitution of the United
States. (Tr. 10-13.)

(3) By tender of the original price of said grants of land az fixed
by said Decree No. 24.  (Tr. 13.)

(4) By plea of presumption of faid two grant= from more than
seventy years possession. (Tr. 13, 14.)

Plaintiff, by supplemental petition, and for the purpose of showing
that the State of Texas never recognized =aid grants, pleaded the record
of two certain suits brought against the State for confirmation of zaid
grants under the law of August 15, 1870. which suits werc finally dis-
missed by the claimants. (Tr. 16-18.)

This cause was tried without a jury and judgment was rendered for
plaintiff for the recovery of the lands sued for: defendants excepted and
gave notice of appeal (Tr. 19-2G), filed bond (Tr. G4) and assigned
errors.  (Tr. 66.)

SECOND ASSIGNMENT oF Ennom.

The court erred in adjudging to plaintiff the lands sued for. it not
having proved its case as alleged, and having failed to prove it= title
to the land by a preponderance of the evidence. (Tr. Giti.)

FinsT PRroprosiTiON UXDER SECOND ASSIGXAENT.

The parties sued being in possession, their title and possession are
presumed to be consistent. and both rightful and lawful. until the con-
trary is shown by a preponderance of the evidence on the part of the
plaintifl. who secks to disturb the same; and in thiz caze where the
State is the claimant. the presumption that its title is valid does not
apply to lands formerly in Tamaulipas and acquired by treaty while in
possession of individuals under claim of right. and it must show title.

STATEMEXT.

Plaintiff introduced in evidenee the field notes of scventeen surveys of
land in Zapata County, aggregating 12,825 acres. surveyed for the Stats
by Leonard Haynes, county surveyor of Zapata County. hetween June
16, 1884, and April 1, 1833, by virtue of land certificates: which field
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notez are the same as deseribed in the petition. Plaintiff next in-
troduced in evidence a sketch map of a part of Zapata County (which is
inserted in the transcript between pages 30 and 31 by order of the
trial court) showing delineated thereon the surveys of land sued for;
shows a five-league tract of land in the name of Antonio Zapata,
and another adjoining it of equal size in the name of Pedro Bustamante,
both of which are covered by smaller surveys, among them the lands in
controversy ; this map also shows, in red lines, the boundaries of lands
claimed by defendants and under fence, such lands being parts of said
Zapata and Bustamante tracts and including the surveys sued for either
in whole or in part. (Tr. 30 and next.) Plaintiff then resred.

Defendants read in evidence a final grant made by the Governor of
Tamaulipas, together with a plat and field notes of a surveyr made by
Antonio Canales, Surveyor General of Tamaulipas, for Antonio Zapata,
a: follows. (Translation.)

Years of eighteen
hundred and forty-
Third Seal. cight and eighteen Fiftv cents.
hundred and fortv-
nine. 1848 & 1849.

Francisco Vital Fernandez, Brigadier General of the army of the
Mexican Republic and Governor of the State of Tamaulipas: Whereas,
the citizen Antonio Zapata has paid into the Treasury of the State the
fifty dollars at which were valued the five sitios of pasture land for
large stock denounced by him at the point de Villa, as appears by the
expediente made for the purpose, using the power that the law gives me
upon thiz particular, I have thought proper to adjudicate to the citizen
Antonio Zapata, for himself, his heirs and successors, the =aid five sitios
for large stock, within the limits and boundaries made on the attached
map.

'IEhorafure I order the authorities and inhabitant: of the State to
recognize the said citizen Antonio Zapata as the legitimate owner of
the said five sitios of pasture land for large stock which are thus zranted.

Given at the city of Victoria on the second day of the month of
January, eighteen hundred and forty-eight.

(Seal.) Fraxco. V. FERNAXDEZ,
AXDRrEs GUERRERO.
{Tr. 31.) Second Official.

The map attached to =aid title showed a tract of land lying diagonally
with the points of the compass, 166 2-3 cordeles in width and 300
cordeles in length, entitled “Pasture land of De Villa. surveved for
the citizen Antonio Zapata.” giving the name of the north corner as
Loma de Macho Vallo, the east corner Loz Huesos, the south corner
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Seja del Gruyo and the west corner La Lobera, and beneath the plat
the following explanation and signature: Explanation of the survey.
The area comprehended in the rectangle adove drawn iz five sitios of
pasture land for large stock, surveved in the courses indicated in the
plan, after correcting the variation of ten degrees that the needle has in
thie land. This tract of land iz bounded on the northwest by the land
of Las Comitas, on the southwest by that of Loz Chapparos Prietos. on
the southeast by that of El Grullo. and on the northeast by vacant
lands. City of Guerrero, April 23. 1835. Lic. Antonio Canales.
(Tr. 32.)

Defendant: next read in evidence a certified copy of a survey of =aid
land made by the special deputy survevor of Zapata County om Sep-
tember 2, 1874, and recorded November 28, 18Y4. and resurveved by
him April 20, 1876, which surver recited that said land was originally
granted by the State of Tamaulipas to Antonio Zapata. (Tr. 33-33.)

Defendants then introduced in evidence a final grant made by the
Governor of Tamaunlipas, together with a plat and field notes of a survey
made by Antonio Canales, Survevor General of Tamaulipas, for Pedro
Bustamante, as follows: (Translation.)

National Coat
“Third Seal. of Arms of Fifty cents.
the vears.

Franciseco Vital Fernandez, Brigadier Gemeral in the Army of the
Mexican Republic and Governor of the State of Tamaulipas: Whereas,
the citizen Pedro Bustamante has paid into the Treasurv of the State
the fifty dollars at which were valued the five leagues of pasture land
that he had denounced in the place called Las Comitas a= appears from
the expediente made to that effect, using the powers conferred upon me
by the law upon the subject, I have resolved to grant to the citizen
Pedro Bustamante, for himself, his heirs and suecessors. the indicated
five leagues of pasture land according to the limits and demarcations
appearing in the anmexed map. Wherefore T command the authorities
and inhabitants of the State to hold and recognize the said citizen Pedro
Bustamante as the legitimate master and owner of the said five leagues
of pasture land that have been granted to him. Given at the city of
Victoria on the 2d day of January, eighteen hundred and fortyv-cight.

(Seal.) Fraxco. V. FEr¥axpeEz (Rubric.)
Axpres GUERRERo (Rubric.)
{Tr. 35.) Second Official.”

The map attached to said title showed a tract of land lying diagonally
with the points of the compass, 180 cordelez in width and 278 cordeles

* in length, estitled “Pasture land of Las Comitas, surveved for the

citizen Pedro Bustamante,” giving the name of the north corner as
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Las Escobas, the east cormer as Macho Valo, the zouth corner a: La
Lobera and the west corner as La India, and showing the Comitas ranch
in the center of the tract, and beneath the plat the following explana-
tion and signature: Explanation of the survey. The area compre-
hended in the rectangle above drawn contains five leagues of pasture
land. surveyed to the courses indicated in the plan after correcting the
variation of ten degrees that the needle has in this land to the morth-
east. This tract of land is bounded on the northwest by the tract of
Charco Largo, on the southwest b those called Humaran and La Huerta,
on the =outheast by the tract of Villa. and on the northeast by vacant
land. City of Guerrero, April 25, 1835. Lic. Antonio Canales.
{Rubric.) (Tr. 36.)

Defendants next read in evidenee a certified copy of a survev of =aid
land made by the district survevor of Zapata County on July 6, 1374,
and recorded in his office July 21. 1874, which survev recited that =aid
land was so surveyed for the heirs of Pedro Bustamante by virtue of a
grant made by the State of Tamaulipas. (Tr. 37-39.)

It was proven that Antonio Zapata first settled upon said “Villa”
tract about the vear 1322 (Tr. 44), and that Pedro Bustamante first
settled on =aid “Comitas™ tract about the same year, 1822 (Tr. 46);
that under Decree No. 24 of October 19, 1833, of the Congress of the
State of Tamaulipas they were both adjudicated entitled to the benefits
of said decree (Tr. 42-44) ; that each denounced the tract so settled upon
by him (Tr. 42-44), and had the same surveyed for him on April
25, 1835, by Antonio Canales. Survevor General of Tamaulipas (Tr.
32, 36. 37) : that the rezpective expedientes of Antonio Zapata and Pedro
Bustamante for said tracts of land were in cxistence in the archives of
Guerrero at the close of the vear 1835 (Tr. 39, 40), and that thev were
remitted with fifteen other “titles which contain the vacant land: de-
nounced and surveyved from the vear 1331 until that of 1835." br the
sccond constitutional alealde of Guerrero, to Antonio Canales, at Vie-
toria, the capital of Tamaulipas, for prezentation to the Governor. in
November, 1847. (Tr. 41, 43, 44.) That these expedientes, then con-
taining “the denouncements of the lands, the certificate by the Avunta-
miento of Guerrero that the applicant was entitled to land under =aid
Decree No. 24 and all other proceedings had before the Avuntamiento
in relation thereto,” were deposited in the State Department in Victoria
in the latter part of 1847 (Tr. 44), and that all the records there were
destroyed by the French troops in 1864 (Tr. 44). Tpon =aid expe-
dientes the Governor and Secretary of State on January 2, 1848, issued
final titles to said Antonio Zapata and Pedro Bustamante as above
copied.

It wasz proved that the records of the Avuntamiento or city couneil
of Guerrero as now existing in the archives of said city are incomplete
and imperfect, and many parts thereof missing. (Tr. 44, 46.) That
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said Antonio Zapata wa: a Mexican, and from the time he first scttled
on said Villa land in 1322 continued in posseszion thereof until the
eame was surveyed for him in 1833, and thereafter under claim of right
and ownership by virtue of said proceedings he remained in the actual,
open and peaceable possesziom of said land. cultivating the same and
raising his live stock thereon, until his death. aund. after him. hiz heirs
and their assigns, including these defendants, have so remained in such
open and peaceable posseszion of zaid land under claim of right and
ownership, down to the present time (Tr. 44-46). paving all taxes as-
sessed against =aid property as so titled ever zince it was first put upon
the tax rolls about the year 1374 (Tr. 45.) It was proved that zaid
Pedro Bustamante was a Mexican, and from the time he first settled on
said Comitas tract of land in 1822 continued in possession thereof
until the same was surveved for him as aforesaid in 1835, and there-
after under claim of right and ownership by virtue of said procecdings
he remained in the actual. open and peaceable possession of =aid land,
cultivating the same and raising his live stock thercon until his death,
and, after him, hiz heirs and their assigns. including these defendants,
have so remained in such open and peaceable posscssion of their zaid
land under claim of right and ownership, down to the present time
(Tr. 46-48), paying all taxes assessed against zaid property as =o titled
ever sinee it was first put upon the tax rollz about the vear 1374 (Tr.
48) ; and that defendant: under such title are in possession of such
parts of =aid Villa and Comitas traet: of land as embrace the land: sued
for in this canse. (Tr. 46, 48.)

Defendants introduced in evidence a copy of a map of the Four In-
ternal Provinces of the East and accompanving documents. fixing the
boundaries of said provinces as shown thereon. taken from the archives
at Saltillo, Mexico. Thiz map was approved by the Vicerov of Mexico
on October 13, 1815, and shows the boundary line Letween the provinees
of Coahuila and Texas as beginning at the source of the Medina River,
thence down the Medina to a point on the same, directly south of Bejar
{San Antonio) and thence southwesterly to the Nueres River. From
this latter point the Nueces River to itz mouth formed the boundary line
between the provinces of Texaz and Nueve Santander. The latter
province afterwards became the State of Tamaulipas, with the same
boundaries. (Tr. 48.) .

It was agreed that the land: in controversy are in that part of Texas
which was formerly a part of Tamaulipas, and were within the juris-
diction of Guerrero: and it was proved that both the Villa and Comitas
tracts were first delineated on the official man of the connty in the Gen-
eral Land Office about the year 1870. (Tr. 49.)

Defendants read in evidence article 6 of the Constitution of Coahuila
and Texas, as follows: Article 6. The territory of the State iz the
same as that embraced in the provinces formerly known by the names
of Coahuila and Texas. A constitutional law shall mark ount itz limits
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in respeet to the adjoining States of the Mexican Confederacy. (Dated
Mareh 11, 182%.) (Tr. 49.)

Defendants also introduced and read in evidence the said Decree No.
21 of October 19, 1833. (Tr. 50-51.) This decree is set out in full
in State v. Cardinas. 47 Texas, 254, 255.

Plaintiff, in rebuttal, introduced the testimony of Leonard Haynes,
a: follows:

I am familiar with the lands in controversy in this case. and shown
on the map exhibited to me: I have had them enclosed three vears or
more. As county survevor of Zapata County I located the certificates
and alternate sections, copies of which have been read in evidence by
the State. They were located for my brother J. J. Haynes. There is
a small strip of vacant land on the eastern edge of my pasture, as shown
on the map, that is. the land is vacant unless it had been appropriated
by the Zapata grant. The rental value of the land is as much as three
cents per acre per annum when they can be rented, but it frequently
happens, as it has of late vears, that it iz so dry in that country that
they can not be rented at any price. (Tr. 51.)

Plaintiff next introduced in evidence the record of a suit brought in
the District Court of Travis County in 1871 by Eulalio Gonzales and
others as sole heirs of Antonio Zapata, against the State of Texas, for
confirmation of title to said Villa tract. Also the record of a suit
brought in the same court by Manuel Bustamante and others az heirs
of Pedro Bustamante. against the State of Texas, for confirmation of
title to said Comitas tract. Both of said suits were brought under the
Act of Angust 15, 1870. In each of =aid =uits the State filed answer of
general denial ; judgment for plaintiffs was rendered in the trial court
in both cases. and on appeal were reversed, and afterwards both suits
were di=smissed by ]ﬂﬂintiﬂ'ﬁ on March 7, 1884. (Tr. 51, 32

AUTIORITIES.
Clark v. Hills, 67 Texas, 141.
Bvers Bros. v. Wallace. 87 Texas, 503.
Seott v. Pettigrew, 72 Texas, 329.
Treaty of Guadalupe Hidalgo, arts. 8 and 9.
Strother v. Lucas, 12 Peters, 410, 436-438.
Soulard v. United States, 4 Peters, 511-513.
Soulard v. United States, 10 Peters, 104-106.
ILeitendorfer v. Webb, 20 Howard, 176.
United States v. Perchman., ¥ Peters, 96-88.
The People v. The Rector of Trinity Church, 30 Barb.. 53%.
Hornsby v. United States, 10 Wallace, 242.
Carpenter v. TRunnels, 19 Wallace, 141.
Brvan v. Kennett, 113 T. 8, 179

Sgcoxp PROPOSITION UNDER SEcOND ASSIGNMENT.
The equitable title to the Jand having passed out of Tamaulipas while
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that State held the undisputed sovercignty and possession of the terri-
tory where it is situateq. the succeeding sovercignty acquired nothing
but the naked legal title charged in conscience “with a trust.” and the
equitable is the superior title,

STATEMENT,
Same as under first propozition,
AUTHORITIES,

Thompson v, Langden. 87 Texaz, 239,
Hume v, Ware, 87 Texas, 383,
Strother v, Lueas, 12 Peters, 436, and authorities there eited.

THIRD ProrosiTIoN UXDER SEcoxD AszroN eyt

The introduction in evidence, by defendants, of the final grant hy
Tamaulipas, dated January 2. 1848, to the land in suit, based, as it
Was, upon prior proceedings. made g Prima facie case for the idlefendants,
and cast upon the State of Texas the burden of proving that {he State
of Tamaulipas had then lost the power to issue such final grant,

Statement and authorities same as unger first proposition,

FovrrH Prorositiox TXDER SEcoxp Asstaxarewr,

To protect Mexicans in their property rights within the territory in
question, claimed and asserted under the treaty of Guadalupe Hidalgo,
the court will not be bound by the deelg ration of the Congress of the
Republic of Texas on December 19, 1836, that the Rio Grande was the
boundary line, and presume the invalidity of fing] arant: made =nlze-
quently by the State of Tamaulipas, but before the treaty.

STATEMENT,
Same as under first proposition,

AUTHORITIES,

Act of Congress of Texas, Approved Dec. 19 1836, defining the houn-
daries of the Republie.

Arts. 8 and 9 of the treaty of Guadalupe Hia lzo,

Mitchell v. United States, 9 Peters, 733, T30,

Firra ProrosiTiox UXDER Secoxp AssIGvargyT,

Whether or not the boundary declaration of Texas in I }ecember, 1836,
was ever binding on the courts, it ceased to be =0 under the Articles of
Annexation in 1843, which referred questions of boundary to the United
States for settlement; the only subsequent legislation on the subject
binding on the court was (1) the treaty of Guadalupe Hidalgo by which
the United States acquired the territory between the Nueces and the
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Ttio Grande rivers, and (2) the Compromise Act of 1550 giving it to
Texas. this latter being the first and only acquisition of the territory
by Texas, cither de jure or de facto.

STATEMEXNT.

Same as under first proposition.

AUTHORITIES.

Articles of Annexation of Texas, sec. 2 (Paschal’s Digest of Laws,
1866, vol. 1, p. 44).

Joint Resolution of Texas Congress of Jume 23, 1845 (Paschals
Digest, p. 45).

Joint Resolution of T. 8. Congress of Dec. 29, 1843 (Paschal’s
Digest, p. 46).

Act of Congress approved Scpt. 9, 1830, fixing the boundaries of
Texas.

Act of the Leg. of Texas, approved Nov. 23, 1530, accepting the
Loundaries as fixed by the act of Congress

Legislative Journals of Texas, 1858. (Journal of the House. p. 702
Senate Journal, pp. 328, 320.)

The Quarterly of the Texas State Historical Association. vol. 5. pp.
176-195.

Srxrir PROPOSITION UXNDER SECOND ASSIGNMENT.

Under the treaty of Guadalupe Hidalgo it is mot only the right but
the duty of the courts of Texas, regardless of political declarations. to
examine into the origin of property rights set up in defenze and
claimed to be protected by such treaty, and to inviclably respect the
same if duly emanating from the legitimate sovereimm at the time
claimed; and the judgment for plaintiff violated the rights of defend-
ants as proved by the evidence.

STATEMEXNT.

Same as under first proposition.

AUTHORITIES.
Mitchell v. Bnited States, 9 Peters, 34, 735, 138, 730,
Treaty of Guadalupe Hidalgo, arts. 5, 8 and 12.

THIRD AsSIGNMENT OF ERRon.

The court erred in rendering judgment for the plaintiff. becanse the
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facts proved by defendants under the third paragraph of their answer
chowed that valid inchoate grants of the lands in controversy had been
made by a former government to those under whom thev claim, and
rights of property in =aid lands accrued at the time of the treaty of
Guadalupe Hidalgo between the United States and Mexico which were
and are protected by the terms of such treaty. and which grants were
confirmed thereby. (Tr. 66.)

FoURTII ASSIGNMENT 0F ERROR.

The court erred in rendering judgment for plaintiff for the lands
suedl for herein, because the evidence showed that the defendants held
lgitimate title to said lands under a former government and possessed
rights of property thereto protected by the terms of the treaty of Guad-
alupe Hidalgo and the law of nations: and =uch judgment violated the
terms of said treaty as well as the law of nations. {Tr. G.)

First Propositiox UXDER THESE Two ASSIGNMENTS.

Where a right amounting to “property™ became attached to land
under the Mexican government, the treaty of Guadalupe Hidalgo pro-
tected and confirmed it, and the title to the land was not conveved
thereby, but remained to the grantee or his assigns.

STATEMEXT.

The adjudication of the rights of the original grantees by the Ayunta-
miento of Guerrero to the benefits of Decree No. 24, of October 19, 1833,
the denouncement of the lands and survey thereof by the Survevor Gen-
eral of Tamaulipas, and expediente thereon. were all made prior to
the vear 1836. Final title was issued by the Governor of Tamaulipas
one month before date of the treaty. See statement under first proposi-
tion under second assignment, in this brief.

AUTHORITIES.

Soulard v. United States, 4 Deters, 511; 10 Peters, 100-106.
Strother v, Lucas, 12 Peters, 476, and authorities there cited.
litchell v. United States, 9 Peters, 734, 735.

SpeoNDp PROPOSITION UNDER THirD AXD ForRTH ASSIGNMENTS.

Defendants’ rights of property in the lands being protected by the
terms of the treaty and the law of nations, it was a violation of both,
as well as a disregard of the law of Texas of September 3, 1901, to
render the judgment for plaintiff.
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STATEMENT.

Same as under foregoing first proposition.

AUTIIORITIES,

Same as last above; also

Brvan v. Kennett, 113 T. S, 179,

Hornshy v. United States, 10 Wallace, 242.
Carpenter v. Runnels, 19 Wallace, 141.

Tamp IProrosiTiox UNXDER THIRD AxD FOURTH ASSIGNIIENTS.

The act of the Legislature of Texas approved September 3, 1901,
authorized the District Court of Travis County to take cognizance of
and adjudicate upon inchoate as well as_perfect titles emanating from a
former government, and under such law the judgment should have been
for defendants.

STATEMENT,

Same as under first propozition under these assiznments.

AUTHORITIES.

Act of September 3, 1901 (Acts of the First Called Session of the 27th
Leg., pp- + to 7), sec. 1 of which authorized the court to adjudicate in
favor of all kinds of claims established in accordance with the “laws
of nations, the laws, usages and customs of the government from which
such ownership, right, interest or claim emanates or iz derived, and the
Constitution, laws and treaties of the United States of America and of
this, the State of Texas, and the principles of equity.”

FiFTH ASSIGNMENT OF ERROR.

The court erred in not rendering judgment far the defendants on the
facts proved under the third paragraph of their answer, possession
under claim of title to the land in controversy having been shown un-
questioned by the former Mexican government or by the governments
succeeding, since the year 1834; a time sufficient to confer a title by

preseription or presumption of a grant. (Tr. 67.)

First ProposiTiox UXDER FIFTH ASSIGNMENT.

A grant is presumed against the State by long and uninterrupted
possession under a claim of ownership; the presumption is that the
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Possession began jp right, and that g that might lawfully Lave been

done to perfect the legal tit]e waz in facr done, and jp the form pre-
scribed by lay,

STATEMENT,

See statement under first proposition under second aszignment,

AUTHORITIES,

Jones v, Borden, 3 Texaz, 410, 411-413,

Herndon v. Casiang, Texas. 322,

Paul v, Pereg, 7 Texas, 333

State v, Cardinas, 47 Texas, 203, 20y
Daingerfield v, Paschal, 11 Texaz. 570,

Sheppard v. Harrison, 54 Texaz. 95,

Barclay v. Howel)s Lessee, Peters, 498, 519,
United States v, Chavez, 115 1. g a0f, 523, 524,

SEcoxD ProrosiTiox UXDER Frern AssiaxaexT,

The rule that g £rant will be presumeg upon proof of an adverse, ex-
clusive angd uninterrupted Possez-ion for twenty vears, js applicable
wherever, by possibility, g Tight may be acquired in any mapper known

to the law, Where, as in this cqsg. the possession continued over sixty-
five years, the presumption ought 1o |y conclusive,

STATEMENT,

Both original grants involved in this cgse were first possessed by the
original grantees ip 1822; the lapg: were survered for them by the
Survevor General of Tamaulipas in April, 1833, aftor their right to lang
under Decree No. 24, of 1833, hag been duly adjudicated. (7y, 3z,
36, 42, 43, 44, 45.) Possession has beeg continuous up to the present
time,

AUTHORITIES,

United States . Chevez, 155 ™. & 09, and authoritjes cited on
page 522,
Sheppard v, Harrizon, 34 Texas, o,

SEVEXTH AsslexaexT of Eunon,

The court erred in ot holding the final titlos tn the land ip
controversy, jssned by the Governor of ']‘arnaul'i;ms on the 20 dav of
January, 1848, were 2ood and valid tige. beeavse the Governor liaiel the
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power at that time to issue final titles to lands where the rights of the
grantees originated prior to December 19, 1836.

FirsT ProrosiTioN UNDER SEvENTH ASSIGNMEXT.

The izsuance of the final titles by the Governor of Tamaulipas was but
a ministerial act, to vest the legal title in the party who had the equit-
able title to the land prior to any claim of Texas to the territory, and
did not impair the value of the ceded territory to the new sovereign ;
and being done by the proper officer, before either the date or the ex-
change of ratifications of the treaty of cession, such title is legitimate

and valid.

Secoxn ProposiTIoN TNDER SEVENTH ASSIGNMEXNT.

The general rule is that a sovereign can not, by granting lands in a
conguered territory, impair the value of the conquest after it is appar-
ent that the territory is lost. But where, as in this case, the final grant
only conveyed the legal title. the equity having long prior thereto ex-
isted in the grantees, and was made before either the date of the treaty
of cession or exchange of ratifications and while the former government
was the only one exercising the functions of government in the territory,
such grant was valid and ecffectual to convey the legal title.

STATEMENT UNDER Trese Two PROPOSITIONSE.

The right of the original grantees to the benefits of Decree No. 24,
of October 19, 1833, was adjudicated by the Ayuntamiento of (Guerrero
in 1834, the lands were surveved for them by the Survevor General of
Tamaulipas in 1833, they continuously remained upon the lands, hav-
ing first taken possession of them in 1822, the expedientes were made in
1835, and the Governor issued the final titles by virtue of the expe-
dientes on January 2, 1848; the treaty was signed February 2, 1348,
and ratifications were exchanged July 4, 1848. See full statement in
this brief under first propesition under second assignment.

AUTHORITIES.

State v. De Leon, 64 Texas, 356.

Qecs, 8 and 9 of the Colonization Laws of Tamaulipas of Deec. 15,
1826 (Sayles’ Early Laws, art. 89). :

Art. 1 of Decree No. 24 of Tamaulipas, of Oct. 19, 1833.

Haver v. Yaker, 9 Wallace, 32.

SIXTH ASSIGNMENT OF ERROR.

The court erred in not rendering judgment for defendants for the
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lands in controversy, because they proved a good and valid title iu
themselves by a preponderance of the evidence.

Propositions, statements and authorities same as under sccond, third,
fourth, fifth and seventh assignments.

EIiGHTH ASSIGNMENT 0F ERnon.

The court erred in not rvendering judgment for the defendants on
i their tender of the original price or value of the lands in controversy
li as fixed by Decree No. 24 of October 19, 1833, under which they hold ;

no time limit having been fixed by law within which such payment
ghould be made.
This assignment is submitted az a proposition.

STATEMENT.

A tender of the original price was pleaded. (Tr. 13.) The price
Hi wa: 310 per league. (Tr. 50.)

| ATUTHORITIES.

! Decree No. 24 of Oct. 19, 1833, art. 1.
State v. Sais, 47 Texas, 307, 310,

NINTH ASSIGNMENT OF ERROR.

The court erred-in excluding the testimony of Jose Maria Martinez
and others, offered by defendants as tending to establish an official con-
struction and a usage and custom of the authorities of Tamaulipas by
which the law known as Decree No. 24 of October 19, 1833, of the State
of Tamaulipas, in connection with a favorable adjudication by the
Ayuntamiento of any of the municipalities named therein upon an ap-
plication by an inhabitant made thereunder, and a denouncement and
surver of the land designated by the inhabitant, operated as vesting in
the interested party the full legal title to such land, and that the issu-
ance of a final title by the Governor was not regarded as necessary, and
also to show why final titles had been issued by the Governor in 1848 in
l some cases—as shown by Bill of Exceptions No. 1, because such con-
| i struction, usage and custom iz a part of the law of this case when proved,
! ' and under the same the defendants were entitled to judgment; and
! alzo for the other reasons sct out in zaid Bill of Exceptions.

| Finst PropOSITION TUXDER NINTID ASSIGNMEXT.

The construction and application of laws of a foreign country may be
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proved in our courts by the testimony of witnesses who have duly quali-

ied themselves 28 experts

STATEMEXNT rxpen THIS TROPOSITION-

Defendant offered to prove by the depositions of Jose Maria
Jose Maria C Jose Maria Benavides, Apdres Gareid
Pena Vela the official consiTuction. and the usages and cus-

i contemporary authoritics of the

law of that State known 22 Decree 0. 24

First.
Aartinez.

of October 19, 1833. ;

Qecond. Said witnesses testified that they had neld official and judi-
cial positions in of Guerrero, Mexicu, 88 follows:

Jose Maria Canales, in the vears 1530 and 1331, and first
alcalde in the year 1546,

Jose Maria Martinez, Tegidor 0T councilman in fhe year 1860. OB
stitutional second alealde in the vear 1861, and mustitutinm‘l first
alcalde of president of the ety council {.i}'untamiﬂnm‘j jn the years
1863 and 1864 ('Tr.

Jose Maria Benavides. Tiegidor spveral times [ docs
what vears). and first alcalde in 1868, (Tr- :

Andres Gareia, comigario, OT justice of the peacc. in 1833 Tiegidor
ar councilman in the years 1857 and 1559, and spponid alealde in 1861,
(Tr.

Jezus

T-

not remember in

Tena Vela. Ttegidor oF 1860 and 1862
and mnititm'mnal first alealde in the vear 1871
All of =aid witnesses testified that they were well
Decree NO- oy, (LT
Third. Plaintiff objected 1o the iptroduetion
cause “it waE incompetent and irrelevant, and also that it called for an
gpinion of the witnesses on matters poncerning which they were nok
competent 10 give an opinion.” which objection was sustained DY the
court and all of said evidence Was exeluded, and defendants excepted to
this ruling o the grounds stated in Bill of Exceptions %o.1. (Ir i
Fourth. Article 1 decree is AF follows:
“Tp the inhabitants Mier, Guerrero and Laredo who may
have no lands of their possess stock to occapl them,

councilman in the vears
my,  (Tr.

atquainte:‘l with

of this evidence, be-

of eaid

of Camargo:
own and who may

there shall be given at once not exceeding five leagues each, and in com=
pensation they shall pa¥ the State ten dollars for each league.”
(Tr. : aid decree contains N roference to @ final title to be
jssued by the Governor. Se€€ the decree in full on pages of tran-
seript.

Fifth. The excluded evidence Wi in substance. A% follows:
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Jose Maria Canales:

“That by =aid law (Decree No. 24) 2 concession of lands was made
to the inhabitants of Camargo, Mier, Guerrero and Laredo, not to ex-
ceed five leagnes to each inhabitant who had served in defense of the
Rio Grande frontier against the Indians, witness himzelf having re-
ceived a grant of two leagues of land under the deeree. That upon
examination of the title by witness, he further says that the land in
question, which wae known as the ‘Comitas, was originally occupied
by Pedro Bustamante, who had a ranche and stock thereon: that it was
denounced by and surveved for the said Pedro Bustamante, and the said
title was extended to him in accordance with zaid Deecree No. 24,
and it has always been held by the authorities of the State of Tamauli-

as a full and complete legal title, and the said right was based
upon the denuncio or selection of said land by Pedro Bustamante made
long previous to the year 1836. That the original grantee, Pedro Bus-
tamante, was entitled to the land conceded by Deeree No. 24, for zer-
vices rendered by him against Indians.”

Jose Maria Martinez:

“That in the year 1835 the licentiate (lawver) Antonio Canales was
Surveyor General of the =aid State. and ther had under the laws of the
State of Tamaulipas authority to estend the zaid title to Pedro Busta-
mante. * * * That he has examined the title attached to the in-
terrogatories in this suif and extended to Pedro Bustamante, and to
his knowledge it is extended in accordance with said Decree No. 24.
By the provisions of said Decree No. 24, a special concession was made
of not more than five leagues of pasture land to each inhabitant of the
frontier towns of (Camargo, Mier. Guerrero and Laredo who should
present himself before the Avuntamiento of any of said towns, with
proofs that he was entitled under the law to the concession, the condi-
tions being that he had lived in one of zaid towns during the Indian
war last past before the date of said decree, had not emigrated there-
from previous to the vear 1821 (when many Spaniards left the coun-
try). had no lands of hiz own and was the owner of live stock. Whemn
an applicant made his petition and presented the proofs required by
the law aforesaid, it was the duty of the Avuntamiento, under the per-
sonal responsibility of each member thereof, to certify the fact, and
make the concession; and from the date of the concession thus made,
it has always been held by the Mexican authorities that the law itself
conferred on and passed to the grantee a perfect legal title to the land,
and that the same was not thereaffer subject to denuncio by other parties,
but was thenceforth separated from the public domain of the State.
There was but one condition ( heside the pavment to the State of ten
dollars per league) iniposed upon the grantee: He could not sell the
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land for twenty years after he reeeived the grant, under pain of con-
fizcation to the State, which penalty could only be enforced by due
process of law in the manner provided for in the caid decree. In the
city of Guerrero many per=on= who had expedientes or concessions under
the provisions of said Decree No. 24, made between the 19th of October,
1833, and the 19th of October. 1836, by the Ayuntamicento of gaid city,
were persuaded about the close of the Mexican and American war in
1848 to send their original expedientes to the capital of Tamaulipas at
Victoria and to demand of the government toe titles to the lands con-
ceded by the expedientes, they being under the impression that the title
from the State would be better respected and held more valid by the
succeeding government than the original concession of the Ayunta-
miento; the State issued titles to all who deposited their original ex-
pediente ; and this, the witness says, i= the reason why the attached
vears from the date thereof), and on the decree of the Ayuntamiento
as is clearly shown by the title, where it says: “segun consta del espe-
diente instruido al efecto.”. according to the dispatch executed to that
effect, And witness says that he knows these things. because he him-
self, az one of the sons of the deceased Antonio AMartinez Gutierrez,
did obtain in the District Court of Zapata County, at the term thereof
held in the winter of 18G0-1861, a Jecree of confirmation of two leagues
of land granted to the caid Antonio Martinez Gutierrez, whose title to
said land was in all respects like the one attached to these interroga-
roriea.. o e VWitness further says that the title extended to said
Pedro Bustamante had always been held by the authorifies of the State
of Tamaulipas as a full and legal title from the date of the concession
of the authorities of Guerrero, and his right to the same is bazed upon
hiz denuncio or selection made previous to the 19th day of December,
1836, That the deceased Pedro Bustamante was entitled to the berefits
of Decree No. 24 in every respect, and particularly for his services
against the Indians. Besides the said land has always been considered
as belonging to the family, and their title to the same has never been
questioned.”

Jose Maria Benavides:

“That the licentiate (lawyer) Antonio Canales was in 1833 Surveyor
General of said State, and they had, under the laws of the State of
Tamaulipas, authority to extend said title to Pedro Bustamante.
# % * That he has heard the witness Jose Maria Martinez make in
answer to this interrogatory a full explanation of the provisions of
Decree No. 24, the proceedings under the same and their legal effect,
has also heard his account of how many persons of Guerrero sent their
expedientes 1o Victoria, * * * and this witness does answer in
respect to these things the same as the said Jose Maria Martinez has
answered ; that he had examined the title annesed to the interrogatories

e i e e —
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n this suit. extended to Pedro Bustamante. and to the knowledge of
this witness the same was extended in accordance with the said Decree
No. 24, and it has always been held by the anthorities of the State of
Tamaulipas az a full and complete legal title from the date of the orig-
inal concession by the authorities of the city of Guerrero and the said
right was based on the denuncio or selection of said land made by =aid
Pedro Bustamante previous to the 19th of December, 1836. That the
deceased Pedro Bustamante was entitled under the law to the benefits
of Decree No. 24, and besides, he was a man who did good service against
the Indians, his ranche on this land being an outpost against the Indians,
because the deceased would never entirely abandon it to the Indians;
and he held it by block house or wooden fort whicl he had built there
and where he defended himself successfully many times against the
barbarous foe.”

Andres Garcia:

“That in 1835 the licentiate Antonio Canales was Survevor General
of the State of Tamaulipas, and they had authority under the laws of
the said State to extend the said title 1o Pedro Bustamante. * * *
The said Decree No, 24 made a special eoncession of fand= to the four
frontier towns of Camargo, Mier. Guerrero and Laredo: it save to each
inhabitant as mucl as five leagues of pasture land, provided he had no
lands and had live stock. he having to pay ten dollars per league to the
State; it embraced only those who had lived in said towns during the
last Indian war before the date of said decrec. It stipulated that if
the lands were sold within twenty vears after the conceszion the State
should by process of law. provided in the said decree, recover her right
to the same; the benefit of the act were limited to three vears from
the date thereof ; and it provided that the respective ayvuntamiento should
make due inquiry whether or not the applicant had no lands and had
live stock, under the personal and pecuniary responsibility of every
member thereof and all collectively. When an applicant made his
petition and presented the proofs required by the said decree. it was
the duty of the ayuntamiento to certifr the fact. and make the conces-
sion; and from the date of such concession thus made. it has alwavs
been held by the Mexican authorities that the law itself conferred on
and passed to the grantee a full and complete and legal title (becanse,
having furnished the proofs. by the law he was entitled to the land)
and the land was not thereafter subject to denuncio by other parties,
but was thenceforth separated from the public domain of the State.
The proeceedings had before the avuntamiento, and all reduced to
writing, were attached together. and when finish-ed were ealled ‘Fl Ex-
pediente Instruido.” ar ‘Execnted Dispateh ™ this was delivered to the
grantee, and upon it he conld demand from the State the perfected title
by paying into the State Trea<urv 10 per leagne for the land granted.

J
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Toat on the 9th or 10th of November, 1343, the witness left Guerrero
and went to Vietoria, the capital of the State of Tamaulipas, Mexico,
carrving with him twenty-one expedientes belonging to as many dif-
toront persons. Crispen Flores and Apolinaro Hamesgueta also-went
o Vietoria about the same time, alzo taking with them many expedi-
enwes.  All these expedientes Wwere, to the knowledge of the witness,
Ceposited in the State Department of said State, and after a delay of
nearly two months (during which time this witness helped to print the
<woleton titles) the titles were issued by the State authorities on the
-ocond day of January, 1848, upon the said expedientes for the lands
onceded therein. The witness was present on the sccond day of Janu-
arv, 1348, and saw the Governor and Secretary in the act of signing
he titles issued om that day: remcmbers pearly all the names of the
srantees. The title extended to Pedro Bustamante Was brought home
by Crispin Flores aforesaid. That he has examined the title annexed
«o the interrogatories in this suit extended 10 Pedro Bustamante, and
2rom his knowledge of the same, it was extended in accordance with the
provisions of Decree No. 24, and it has alwars been held by the author-
ities of the State of Tamaulipas as a full and complete title from the
Jate of the original concession by the authorities of the city of Guerrero,
and the said right was based upon the denuncio or selection of gaid
Jand by the said Pedro Bustamante made previous to the vear 1836.”

Jesus Pena TVela:

“That in 1835 the licentiate Antonio Canales was Survevor General
of the State, and they had under the laws of the State of Tamaulipas
authority to extend the <aid title to Pedro Bustamante. * * % That
he was present and heard the witness Andres Gareia, in answer to this
interrogatory, give his explanation of the provisions of =aid Decree No.
24, the proceedings under it had before the avuntamiento. and their
legal effect. and he =ays that the same is a true interpretation of =aid
decree. as this witness understands it. That he has examined the title
attached to the interrogatorics ip this suit. extended to Pedro Busta-
mante, and from his general knowledge of these titles, the same Was
extended in accordance with the said Decree No. 24. and it has always
been held by the authorities of the State of Tamaulipas as a full and
complete legal title from the date of the original concession by the
authorities of the city of Guerrero, and the said right was based upon
the denuncio or eelection of said land by the said Pedro Bustamante
previous to the 19th of December, 1836.” (Tr. )

Gixth. The testimony of said witnesses was taken by deposition in
apswer to interrogatories, in May, 1872, in cause No. 3189, Manuel
Bustamante et al. v The State of Texas. and were agreed to be used
as evidence in the trial of thjs causc. (Tr. )
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AUTHORITIES UNDER Tiis ProrvosiTios,
Sierra Madre Const. Co. v. Brick (Texas Civ. App.). 35 8. W.

-
SECOND PRoPUSITION UNDER NIXTI ASSIGNMENT,

The testimony of a witness that he had held a judicial or other official
position under the former government and was familiar with its laws
and the construction and application thercof by the contemporary au-
thorities of such government, qualific= him to testify a= an expert in
rclation thereto, and to give his opinion of the true meaning, as well
as the said construction and application of such laws.

STATEMENT,
Same as under first proposition under this asElEnInent.

AUTHORITIES UXDER Timis ProrosiTiox,

State v. Cuellar, 47 Texas, 304, 305,
State v. De Leon, 64 Texas, 558,
Hancock v. McKinner, 7 Texas, 384.

Tiirp PROPOSITION UNDER NINTIH ASSIGNAENT,

The construction and application of the laws of the former govern-
ment by the then autherities thereof, and it usage: and custome, are
matters of fact concerning which any person having knowledge thereof
may testify, and such evidence is not opinion evidence.

STATEMEXT.
Same as under first proposition under this aszigminent.

AvTHoritiEs UNpER Tiis ProrosiTiox,

State v. Cuellar, 47 Texas, 305,
State v. De Leon, 64 Texas, 538,

FovrrtH ProrosiTioN UNDER NIsTil ASSICNMEXT.

Under the civil law then in force in Mexico, the decisions and opin-
lons of its courts were not collected and published. and the testimony of
witneszes is the- best and only evidence thercof now available.

STATEMENT.
Same as under first proposition under this aszigninent,
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AUTIORITIES UNDER Tis PROPOSITION.

M. N. Ry. Co. v. Jackson, g9 Texas, 113.

Frrril PROPOSITION UNDER NINTH ASSIGXAMEXNT.

The decisions of the courts of the former government and the con-
struction by them of its statutes become a part of the law itself, and are
binding upon the courts of the succeeding government, particularly when
property rights have becn acquired thereunder.

STATEMEXT.

Same az under first proposition under this assignment.

title. bearing date of the year 1848, iz accompanied by the map to which
it refers, bearing the date it was surveved in 1833. The witnesz fur-
ther says that the title extended to Pedro Bustamante, to his knowl-
edge, was issued on an original denuncio made previous to December
19, 1836 (becanse the law of October 1%, 1833, was limited to three

ATTIORITIES UNDER Tiis ProrosITION.

Powell v. De Blanc, 23 Texas, T3, T0.

State v. Smith, 55 Texas, 451.

Tscriche, Diceionario Razonado de Legislacion ¥ Jurisprudencia in
perbis “Interpretacion de las Leves” IV. “Interpretacion Usual.”

Srxtil PROPOSITION UNDERE NINTII ASSIGNMEXT.

The construction and application given by the political authorities
of the former government to ite lawe in relation to grants of land out
of its public domain, may be proved in evidence, and, when proved,
will be presumed, after this great lapse of time and in the abscnce of
evidence clearly showing error. to have been the proper construction
and application thereof.

STATEMENT.

Same as under first proposition wmder this assignment.

ATTHORITIES UNDER Tiis PROPOSITION.

Hancock v. McKinney, 7 Texas, 384,

Tuis v. Chambers, 15 Texas, 590.

Cavazos v. Trevino, 35 Texas, 165.

Citv of Brownsville v. Basse, 36 Texas. 502. 503,
State v. De Leon, 64 Texas, H37.
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SEVENTH PROPOSITION TNDER NINTH ASSIGNMENT.

The laws enacted by the former government concerning the alienation
of land out of its public domain, as construed and applied by itz judicial
and political authorities, and the usages and customs of such govein-
ment, are admissible in evidence in suits filed under the act of Septem-

ber 3. 1901.

STATEMEXT.
Same as under first proposition under this assignment.

AUTHORITIES UNDER Tiiz ProrosiTiox,
Chap. 4, General Laws of Texas, First Called Session, 2:th L

lature, pp. 4-7.
Mitchell v. United States, 9 Potorz. T36.

eois-

ElgurH PROPOSITION UNDER NINTH ASSIGNAIENT.

Such laws, with their construction and application, and the uszages
and customs of the former government, were the laws,-usages and cus-
toms under which the rights of the defendant in this cOntroversy ac-
crued and were created, and at that time vested in defendant the prop-
erty, title and right to the land in controversy. Evidence thereof,
whether authorized or not by any law of Texas, iz admissible for the
purpose of giving effect to the guarantee of the treaty of Guadalupe
Hidalgo that property of Mexicans in this territory <should be inviolably

respected, ete,

STATEMENT.
Same as under first preposition under this assignment.

ATTHORITIES UNDER TiHis Propostriox,

Same az above.

NIxTH PROPOSITION UXDER NINTH ASSIGNMENT.

To deny to defendant the right of introducing evidence of the laws
of the State of Tamaulipas, with the construction and application thereof
by the contemporary authorities of =ai1 State, and of the usages and
customs of said government, under which hi= ownership and right to
said land was derived, was to impair the nbligation of his contract with
the former government and its successar, the State of Texas. and ko
deprive him of vested rights of property in said land in violation of
the law of nations, the principles of equity, the guarantees of the treaty

Conniler 9095




£l
S

of Guadalupe Hidalgo, and the Constitution cf the United States. And
any law of this State, organie, legislative or arizing from judicial de-
cisions, that requires or authorizes the exclusion of such evidence, is
violative of said treaty and the Constitution of the United States, and
therefore void.

STATEMENT.
Same as under first proposition under this aszignment.

AUTHORITIES UNDER THIS PROPOSITION.
Tex. Mex. Ry. Co. ¥ Locke, 74 Texas, 399, 400.

J. F. MULLALLY,
Attorney of Record for Leonard Haynes and H. M. Haynes, Appellants.
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6" ATE OF~TEXAS, ATTORNEY GENEPAL'S OFFI% e

In the Court of Civil Appeals for the Third Supreme Judi-
cial District of Texas.

LEONARD HAYNES ET AlL.,
Appellants,

h 1 -1

THE STATE OF TEXAS
: o lppallta.

SE AR RES

Appeal from the District Court of Travis County,.

REAAREERRE

BRIXF FOR APPELLEZE,

LA LA R XS LR

STATRENENT OF THFR NATURE AND RESULT OF THE SUIT.

This suit was brought under authority of the Ket of the Legisla-
ture of Texas approved February 23rd, 1900, for the recovery of sev-
eral tracts of land surveyed and set apart for the public free schools.
The defense of the defendants is correctly set forth in their brief.
The appeilee by supplemental petition set up the fact that those under

defendants
whom #Haysee claimed title to the land had instituted a suit under the
act of 1870, and that the decision of the Supreme Court had been ad-
verse to the title under which defendants now assert ownership of
the land. The evidence established the fact that under the act of
1870 suit was instituted by Eulalioc Gonzalee and his wife Petra Za-
pata, Bartolo Morales and his wife Rafaela Zapata, Jose }Ma. Coronado
and his wife Maria Anna Zapata, and Dolores Zapata, the heirs of
Antonio Zapata, against the State for the purpose of having the
grant to the land desoribed in their petition (it being a part of the
land sued for in this case) confirwed; and also that suit was insti-
tuted by Manuel Bustamente and Felix Roderiguez, heirs of Pedro Bua-
tamente, under the Act of 1870 against the State for the purpose of
having confirmed to them the title to the land described in their ne-
tition, it being a part of the land sued for in this case. In each
case Judgment was rendered in favor of the claimant in the trial
court, but on appeal the judgment was reversed and remanded by the
Supreme Court, (47 Tex. 322); that thereafter the cases were dismissed

Cozeniden /70 )
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from the docket of the District Court of Travis County where they had
been pending.

The evidence further showed that thereafter the lands covered
by what was claimed to be a grant were located, mm alternate sections
being surveyed for the school fund. It was for thes. recovery of these
alternate sections that the suit was brought. The trial resulted in
a judgment for appellee, from which this appeal was taken,

FIRST COUNTER-PROPOSITION UNDER APPELLART'S SECOXD, SIXTH
ARD EIGHTH ASSIGNMENTS OF ERROR.
T™he court did not err in adjudging to plaintiff the land sued
for, the plaintiff having rade out its case by showing that the lands
had been located for the benefit of the common free school fund.

STATEKRENT.
The plaintiff introduced in evidence the field-notes of the sur-
veys of the land sued for, and therehby made out its case., The de-
fendants' defense consisted in a claim of a grant made Ly the State

of Tamaulipas to Antonic Zapata and Pedro Bustamente in the year 1848.

AU HEOERELT TR,
State of Texas vs. Wanuel Bustamente, 47 Tex. 320,

gtate of Texas vs, Gonzales et al., 47 Tex. 322.

ARGUKENT.

The appellants who had located the certificates after the judg=-
ment of the Supreme Court in the cases which nre referred to as being
reported in the 47th Texas Supreme Court Report, located railroad
certificates upon the land and ig holding the land located by virtue
of the railroad certificates under such locations, and is claiming the
remainder of the land under the alleged grants to Antonio Zapata
and Pedro Bustamente.

SECOND COUNTRR-PROPOSITION UNDER APPELLANTS' S8ECOND ASSIGN-

MERT OF RRROR, AND COUNTZR-PROPOSITION UNDER THIRD
ARD POURTH ASSIGNMENTS OF ERROR.

An imperfect title emanating from a former, and unrecognized hoig

the eviutine cavern-wnt. forma no fourndation for an artion. and con-

J
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stitutes no defense against one.

STATEMENXNT.

The documents read in evidence ty the appellants conatitute
nothing more than an inchoate claim to the land which had never been
recognized or validated by the legislature of the Republic or State
of Texas. (TIr. p. 65). The treaty of Guadalupe Hidalgo was ly its
terms expressly limited to the protection of titles which were com-
Plete.

AUTHORITIE S.
Paschal ves. Perez, 7 Tex, 347.
Trimble v&. Smithers, 3} Tex. 7€9.
Learue vs, DeYoung, 2 Tex. 500.
1and Commissioner vs. Bell, Dallam 363.
Fouston vs. Robertson, 2 Tex. 16.
Norton's Succession ve. Comnicsioners, 2 Tex. 358&.
Kemgner vs. Victoria, 3 Tex. 138.

1 Sayles Real Estate Laws, Sec. 5l4.

ARGUKETST,

Theye was no claim that the defendant had a complete grant
from the State of Tamaulipae prior to 1848, and the act of the gevern-
or of Tawaulipas of the date mentioned has been held to be void by
our Supreme Court. 1t is within the power of the legislature to
confirm or to refuse to confirm f{nchoate grants. Under the Act of
1870 inchoate grants werse authorized to be confirmed. The Act of
1901 differed from the Act of 1870 in this respect, and the courts
under the last mentioned act were not authorized to consider inchoate
or incormplete grants. EBy tﬁﬂ torms of the Treaty of guadalupe lidalgo
as originally made provision was rade for the protection of inchoate
grants, but tho Senate of the United States struock from the treaty
the provision which would have had that effect, and in lieu thereof,
by virtue of a protocol, subsequently entered into, and which was
consented to Ly the Mexican government, limited the effect of the
treaty to the confirmation of such grants as were complete on the
ond day of March, 1836.



(4)

COUNTER-PROPOSITION UNDER APPFLLANTIS' FIFTH ASSIGNKENT OF FRROR,
Limitation will not avail as againat the State.

STATEZEMENT.
The State of Texas was Lhe plaintiff in the suit.

AUTHORITIES.
Brown vs. Sneed, 77 Tex. 471.

ARGUMENT.

The State had not recognized the right of the defendant or thone
under whom he claimed the land sued for. On the contrary, the State
had repudiated such claim time and again, first by the auits vhich
have already been referred to, and also by patenting tho land on loca~

tions by virtue of certificates.

COUNTZER)PROPOSITION UNDER APPRIIANTS' SEVENTH ASSIGHIENT OF FFFROR.
The governor of Tamaulipas had no authority to grant lands in

Texas on the 2nd day of canuary, 1l640.

Statement
What purports to have been a grant of the land in controversy by
the governor of Tamaulipas was executed on the 2nd day of JAanuary,
1648,
AU T H ORI T1 R b
gtate of Texas vs. Bustamente, 47 Tex. 320,

COUSTFR-PROPOSITION UNDRR AMPELLANTS' NINTH ASSIGNMENT OF ERROR.
The court did not err in excluding the testimony of witnesses
Jose Haria Martinez and others to the effect that the docuxents in-

troduced in evidence vested title to the land.

S TATEMENT.

The nppalinnt sought to prove by the witnesses that the legal
effect of certain documents and acts was to vest title in the claim-
ant of the land. (Tr. p. 36).

AUTHORITIRBE.
State vse. De Leon, 64 Tex. 558.
State vs. Cuellar, 48 Tex. 30D.

Cozenlin L//6



ARGUNEERT.

The law speaks for itself and needs no interpretation, and it

well
has been settled 1y numerous decisions, which have already been refer=-

red to, that a final title must be issued before a grant can be

complete, Cbﬂﬁﬂiﬁﬂj

Attorney General,
Attorney for the State of

Te:as, Appellee.
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100 S.W. 915, 100 Tex. 433, Haynes v. State, (Tex. 1907)

*015 100 5. W. 915
100 Tex. 433
HAYNES et al.
Y.

STATE.

Supreme Court of Texas.
March 27, 1907.

Error from Court of Civil Appeals of Third
Supreme Judicial District.

Action by the state against Leonard Haynes and
others. Judgment for plaintiff was affirmed by the

Group 2o of Zo

Page 1

Court of Civil Appeals (85 S. W. 1029). and
defendants bring error. Reversed and rendered.

James B. Wells. for plaintiffs in error.

R. V. Davidson. Auy. Gen., and Wm. E.
Hawkins, Asst. Auy. Gen., for the State.

BROWN, 1.

This case is governed by the opinion this day filed
in Leonard Havnes v. State of Texas (No. 1,562)
100 S. W. 912, and, for the reason given in that
opinion, the judgment of the district court and that
of the Court of Civil Appeals (85 5. W. 1029) are
reversed, and judgment is here rendered for
plaintiffs in error for the land.

Copyright (c) West Publishing Co. 1996 No claim to original U.S. Govt. works.
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sUPREME COUR,

AUSTIN.

Leonard Hayneaf et al., Plaintiffs’ in Error,
N0.1661, -vs- '

The Stute of Texas, Defendant in Error.

e T —

This case 1s governed by the opinion this day filed in Leonard
Haynes vs. The State of Texas, No. 1562, and for the reasons given
in that opinion the Judgment: of the district court and that of the
Court of Bivil Appeals are reversed and judgment is here rendered

for plaintiffs in error for the land.
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At' a term of the Distriet Court of the 26th Judicial
Listriet of Texas, begun end holden at Austin, within and for

the County of Travis, before the Hon. V. L. BT o o k s,

and ending on the 25th. day of June, A.D. 1904, the following

case came on for trial, to-wit:-
ToHAE. =8 T A F S e e o
B e B o L e ve.

JAB.J. HAYNES ET AL.

T oy T — e o N v 8 R T | N o 1 e 8 o e e e o S

Plain—

tiff's

Original PeLAT N 2LRP'S ORI GIT N AL P EDSETLa00N
Petit- »

ion. Filed March 26, 1903,

R AR M MR S e S ST S e mr e B B OEE Gm S S S mm B e am AR S e me EE S e e e o am

The State of Texas ) In Distriet Court of Travis County, 26th.

County of Travis. ) Judicial District of Texas.

To the Hon. R.L. Penn, Judge of said Court:-
The State of Texas, plaintiff herein, by and through
C.K. Bell, Attorney General of said State, bringsthis suit, and
complaining of Leonard Haynes, R.A. Hayhes, Sabas Mesa ad James
J. Haynes, represents and shows to the Court that the defendant
Leonard Haynes resides in Peubla, in the Republic of Mexico; that

the defendant R.A. Haynes resides in Caloya, in the Republic of
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Mexico, and that the defendant James J. Haynes resides in Webb
county, in the State of Texas, and that defendent Sabas Mesa re-
sides in the County of Zapata, in the State of Texas.

That on the 1lst day éf January, 1898, the State of Texas,
plaintiff herein, then was and still is the owner in fee simple
(the same belonging to the common free school fund of the State
of Texas) of certain tracts of land situated in the County of
Zapata, in the State of Texas, and particulsrly described as
follows, to—wit:-

First tract . Being survey No. 427 made for the State of
Texas by virtue of scrip No. 142 issued to B.J. Baldwin situa-
ted in Zapata County, about 15 miles N. 30° E. from Carrizo, and
bcunded as follows: -

Beginning at a large mesquite post, the S. corner c¢f a
so called grant in the name of Ignacio Guttierrez, from which a
mesquite mesrked X bears S. 28 varas, and another bears S. 13°
W. 14 varas,

Thence &. 45° E. 1320 varas, post in line of charco de
le India, for E. corner;

Thence S. 55° W. with said India tract at 18%2 varas,
large stonse S.W. or W. corner of seme, at 2089 a post on N.E.
line of survey No. 313,

Thence N. 35° W. with 313 and 429 at 4205 varas, pcst
in prairie for W. corner of this survey;

thence N. 55° E, at 1348 varas a post in the S.W. line
of "Mogoctes." :

Thence S. 45; E. 2950 varas to the beginning, containing
1280 acres.

aecond tract . Being survey No. 428 made for the State of
Texas by virtue of scrip No. 410 to J.0. Thomas, situated in
Zapata County about 16 miles N. 20 E. from Carrizo, and bounded

as follows.—



Beginning at a post on the S.W. line of a 8o called
grant of "Los Mogotes" to Ignaclio CGutterrez 2950 varas N, 45° W.
from its S. corner, said post being the N. corner of No. 437, and
E. corner of this.
Thence N. 45° W, with said Mogotes at 4303 varas, post
for N. corner of this survey,
Thence S. 55° W. at 923 veras a post on N.E. line of
porcion Ko. 5;
Thence S. 35° E. with roreion No. 5, 744 varas to its
E. corner,;
Thence S. 55° W. with poreion lio. 5, 479 varas to the
N. corner ¢f porcion lic. 4;
Thence S. 35° ¥. with porecion No. 4, 1960 varas to its
N.E. corner,
Thence N. 55° E. 68 varas to a post for corner;
Thence S. 35° E. 1750 varas to a post for corner,
Thence N. 55° E. 733 varas, to post on line of No. 427,
Thence N. 35° W. 216 varas to a pest, W. corner of 4237,
Thence N. 55° E. 1348 varas tc the beginning, containing
1280 acres.
Third tract. Being survey No. 431 made for the State of
Texas »y virtue of scrip 1190 issued to James M. Lumus, situated
in 7apata County, about 14 miles N. 14° E. from Carrizo, and
bounded as follows:—
Beginning at a post the N.,corner of porcion No. 6 in
the name of Yiguel Alegna de Lescano, from which a mesquite mark-
ed X bears S. 36° 15' W. 86 varas.
Thence S. 35 Z. with sald porcion at 1245 varas to large
post supposed toi be the W. corner of the liogotes tract, -t 2665
vares a poet for 8. corner of this survey.
Thence N. 45 E. 1696 varas to a post on the S.W. boundary

of survey No. 430, for the E. corner of this survey;
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Thence N. 45° W. 1399 varas to a post, W. corner of 430,

Thence S. 45° W. 190 varas to a post;

Thence N. 35 W. 1032 varas to a post on the S.E. boun-
dary of Borrego grant for the N. corner of this survey;

Thence S. 55° W. with said Borrego grant 1233 varas 10
the beginning, containing 640 acres.

Fourth tract. Being 300 acres of unsurveyed public domain
in Zapata County about 13 miles N. 14 1/2° E. from Carrizo, and
bounded and described as follows:-—

Beginning at the é. corner of furvey No. 431,

Thence N 45° E. 1696 varas with said No. 431, J M.
Lumrms State section;

Thence S. 45° E. 500 varas to the €. corner of No. 430
J.M. Lhunmus individual section;

Thance N. 45° E. 850 varas to the W. cormer of 607, M.M.
Hall, individual section;

Thenee S. 45° E. 100 varas to the N corner of 610,
J.R. Christian individual sectlon,

Thence S. 45° W. 2250 varas to W. corner of 610, J.R.
Cchristian individual section;

Thence . 45° E, 800 varass to N. corner of No. 428, 4.0
Thomas, State section;

Thence S. 55° W. 952 varas to N.¥W. corner of 428 J.0.
Thomas State sectlion;

Thence N. 35° W. 1200 varas to N. corner cf pprcion

No. 5;
Thence N. 55° E. 400 varas to E. corner of porcion No.6;
Thence N. 35° W. 170 varas to the beginning, containing
300 acres.

That plaintiff was in possession of said land and is now
antitled to possession thereof; that on the said 1st. day cf

Jamiary, 1898, the defendants, without authority of law entered



Dis-
claimer
of

RiAi
Haynes.

upon eaid land and dispossedsed plaintiff thereof and held, claim-
ed and occupled the ssme adversely to plaintiff and are still so
doing, to plaintiff's damage two thousand dollars.

That the rental value of sald land is and at all times
has been five cente per acre per annum.

Premises considered, plaintiff prays that the defendants
be cited to answer hereto as required by law; that won final
hearing hereof plaintiff have judgment against the defendants and
each of them for the recovery of the title and possession of said
land, with writ of possession for the same, and for dameasges,
and for the rental value of the use and occupation of said land,
with ten per cent thereon as attorney's fees; for costs, and for
all other and further relief to which Bﬁﬂ may be entitled either
in law or in equity.

C. K. B o1 1,
Attorney General, Attorney for
The State of Texas.

(Endorsed) No. 20547. The State of Texas vs. Jas J.

Haynes et al. Plaintiff's Original Petition. This action is

brought as well to try title as for damages. Filed in Dist Court.
Travis Co. 36 Jud. Dist. Mer. 26, 1903, Jas. P. Hart, Clerk.

e T I It T T —

DIBCLAITMNER OPFP R. A, HAY NRE.
Filed June 3, 1903.
The State of Texas ) In the Distriet Court, 26th. Judicial
No. 2054%7. vs. )
R.A. Haynes et al ) District of Texas .

Now comes R.A. Haynes, one of the defendante in the above
styled and numbered cause and shows to the Court that he disclaims
any title to or right in any of the lands sued for and described
in plaintiff's petition, and claimed no such right or title at the

il T fi v/ .ff,i;f



Dis-
clalmer
of
Sabas
Mesa.

Dis-
claimer
of Jas.
J. HEY—
nes.

6.

time of this institution of this suit.

¥herefore he prays that he be discharged with his costs.
R. A. Hayne s.

(Endorsed) 20547. state vs. Jas. J. Haynes, Disclaimer of

R.A. Haynes. Filed June 3, 1903, Jas. P. Hart, Cclerk.

_n._.-—-"—-—-—.—..-—-_n-_l—-—_n_.—l.-—-_l-—.——_r——-—.-..—.-n—.——l-
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Filed June 3, 1903.
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The State of Texas ) In the District Court, 26th. Judicilal
No, 20547. VB. )

Sabas Mesa et al. ) District of Texas.

Now comes Sabas Mesa, one of the defendants in the
above and numbered cause and shows 10 the court that he disclaims
any title to or right in any of the 1ands sued for and describ-
ed in plaintiff's petition, and claimed no such right or title
at the time of this institution c¢f this suit.
Wherefore he prays that he be discharged with his costs.
Sabas Mesa.

( Endorsed) No. 20547. State vs. Jas. J. Haynes et al.
Disclsimer of Sabas Mesa. Filed Jume 3, 1903, Jas. P, Hart, clerk.

IISCLATURBR OF J A i e B N | E B,
Filed June 3, 1903,

The State of Texas ) In the pistriet Court, 26th. Judiclal
No. 20547. vs. )
Jamea J.Haynes et al) District of Texas.

Now comes Jemes J. Haynes, one of the defendants in the
above styled and numbered cause and shows to the Court that he
disclaims any title to or right in any of the lands sued for and

_.f..:ﬂ'../-{ '.-_-’.'f-__."- b "?



Amend-
ad An—
gwer
of
Eeon-—
ard
Hay-
nes.

Te

deseribed in plaintiff's petition, and claimed no such right or
title at the time of this institution of this suit.
Wherefore he prays that he be discharged with his costs,
JamesJ. Haynes,

(Endorsed) No. 20547. The State of Texas vs. James J.
Haynes et al. Disclalmer of James J. Haynes, Filed June 3, 1903,
Jas., P. Hart, Clerk.

— o o o o o o s o o o e o o e M o m me e me e mm  m e e m mmm m mme e ome w

AMENDED ANBWER OF LEONARD HAYNES
Filed June 16, 1904.

- R S o S s s S S S e SEE  GES G S SRR smm  em  mm o S e e S SR e =S a=

The State of Texas ) In Dist. Court of Travis county, Texas,
No. 20547. vs. )
Jas.J.Haynes et al ) 26th. Judicial Distriet .

Leave of Court being obtained, comes the defendant Leon-
ard Haynes and files this his first amended answer in lieu of
his original answer filed herein on the 15th day of June, 1903
, and for amended answer says:-—

Now comes lLeonard Ha;l.rneat defendant in the above cause
and for answer to plaintiff's petition says:-

First. That he demurs and exceptis to the jurisdiction of the

district court of Travis County over either the subject matter
of this suit or over the person of defendant, and for such except-
ion says that the allegations of sald petition show that the
lands sued for are situated wholly in the County of Zaprata and
that defendant is a non resident of Travis County,and that nons of the
other defendants resides in Travis County and they have all
discleimed any interest in the land in contruversy; wherefore he
says that sald petition does not show a cause of acstion against

him maintainable in the distriet court of Travis county, and of

this he prays the judgment of the Court, and that he go hence

..'-1-(.44.--'. ?i’; -;:f_,.-’ / "'(/;



with his costs.

Second. And comes again the defendant Leonard Haynes and for
further answer herein denies all and singular the allegations
in plaintiff's petition in mamer and fomas therein alleged;
and says that he is not guilty of the supposed wrongs, injuries
and trespasses laid to his charge or any or either of them in
mammer and fﬁnm as in sald petition alleged, and of all this he
puts himself upon the country..

Third. This defendent also says that he is the legal and
equitable owner and holder of the lande in controversy which are
of the valys of $5000.00, by virtue of two eertain grants ,
one of them acquired under the law known as Decree No. 24 of
October 19th. 1833 of the State of Tamaulipas, Republic of Mexico-
then the sovereignty of the sgoil, both of which grants are now
held and owned by this dafendant by mesne conveyances from the
original grantees thereof, the one acquired under said decree
No. 24, being as follows, viz:-

A grant of two square leagues of land, called Los Mogotes
made to Ignacio Gutierrez, having its originson or about the
29th. day of August 1834 by adjudication by the City Counecil
fAyuntamiento) of Guerreroc: in which jurisdiction the said land
wes then situated; survey thereof was made on or about January
5th 1835 by Antonio Canales the surveyor genersl of Tamaulipas for
sald Ignaclio Gutierrez, the original grantee, and final title to
sald land was extended to sald Gutierrez by the Govarﬂbr of
Tamaulipas on the 2nd day of January, 1848, the $20.00 at which
said land was valued having been paid by said Gutierrez. That
sald Gutierrez had been in possession of said two leagues of
land since about the year 1828 up to the time of said survey,
and since then he and those having his estate therein including

this defendant have been contimiously in the actual possession of

sald land, cultivating, using and enjoying the same and raising

Ao nilen F/120




live stock thereon, to which latter purppse the sa2id land is
chiefly adapted, down to the present time, holding and claiming
the sale by virtue of the right acquired by him as aforesaid;
that the same is a good and valid and legitimate title to said
land and 1s protected by the treaty of Guadalupe Hidalgo between
the United States and Mexico, and to deprive defendant of any
part thereof in this suit would be a vioclation of the terms of
gald treaty; and would be &lso in violation of the 14th Amend-
ment to the Constitution of the United States in that such action
would be a deprivation by the State of Texas of the property of
defendants without due rrocess of law, and that any and all laws
of the State of Texas authorizing or commanding such action are
in confliet with Art. 1, Sec. 10, Subdivision 1, of the said Con-
stitution of the United States which forbids the States to pass
any law impairing the obligation of contracts, and inscfar as

any such laws undertake to impair the cbligation or binding force
of such grants, they are unconstitutional and void.

The said two leagues cof land was resurveyed by the dis-
tr;dt surveyor of Zapata land district on April 20th, 1876, and
the metes and bounds of the same as shown by sald resurvey are
as follows, to-wit:-

Situated in the County of Zavata about 15 miles N. 20 E.
of the town of Carrizo and in the rear of the porciones fronting
on the Rio Grande, beginning at a post marked V 25000 varas N.
55 3/4 E. of the upper corner of the lands given as porciones in
the Jjurisdiction of Guerrero, a stone placed 178 varas N. 55 E.
from the bank of the Rio Grande for the north corner of this
survey and from which a mesquite marked X bears N. 21 1/3
W. 29 varas; thence S. 45 E. at 2500 varas set post in prairie
for line mark, at 4800 varas crossed road leading from the Ove jas
ranch to Carrizo, at 5000 varas placed a lapge stone for line

mark in prairie, at 7500 varas set post for line mark entered




10.

e

mesquite timber, at 10000 varas set post in timber for the east
corner from which a mesquite marked X bears N. 51 E. 4 varas,
aleo mesquite marked X bears N. 83 W. 13 varas; thence =, 45
W. at 1250 varas marked mesquite for line tree, at 2500 varas
rost for line mark, at 3070nvares merked two large mesquite trees
in 1line , at 3670 varas crossed derramadero running SSE at 5000
varas set post for the south corner from which a mesquite marked
X bears S. 28 varas, also a mesquite marked7 bears S. 13 W. 14
varas; thence N. 45 W. through scattering mesquitael at 185
varas passed through a group of mesquite tress marked /// and\f\\
on cach slde of line, at 2500 varas post in prairie for line
mark, at 3895 varas the said road from Dvejas ranch to Carrico
bears SSW at 5000 varas set post for line mark, at 6120 varas
Passed well situated 40 varas to the e-st of line, at 6180 varas
bPassed well 60 varas to the east of same, at 6370 varas passed
well 20 veras to the east of line, at 6732 varas a mesquite
marked = ten varas to the east of line, at 7310 varas crossed
arroyo Blanco running southwest, at 7500 varas set post for line
mark, at 8503 varas marked stump in line, at 8669 varas - mesquite
marked //[ 1 vara west of line, ~t 10000nvaras set post for the
west corner; from which a large mesquite marked + on a hill
bears S. 53 E. 120 varas; thence N, 45 E. 5000 veras to the
Place of beginning.

That the lands referred to in plaintiff's p?titiun as
"Third Tract® and "Fourth Tract® are located either partly or
wholly upon defendants said land, and he claims title to so mubh
of them as is upon the saild Mogotes tract or grant, by virtus of
his title =2foresaid. |

The other of sald grants is a grant of three squere leag-
ues of land called La Laguna de los Venados made to Manuel

Ramirez, in said jursidiction of Guerrero, having its origin

.nghzw + /123
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prior to the 19th day of December 1836, the said land having been
prior thereto segregated from the public domain and separated
from other public lands by surrounding surveys made for other
persons and enclosing it, and also by & survey thereof made
by the surveyor General of Tamaulipes in 1835, and final title
to such land was extended to said Remirez by the Covernor of
Tamaulipas on the 2nd day of January, 1848, the $30.00 at which
eaid land was valued having been paid by said Ramirez. That said
Remirez had been in possession of sald thres leagues of land
from atout the year 1878 up to the time of the extension of said
final title, and since the extension of sald final title as afore-
said down to the present time he and those having his estate
therein ineluding this defendant have been continuously in the
actual possession of said land, cultivating, using and enjoying
the sezme end raising live stock thereon (to which latter purrpcse
the said land is chiefly adapted) holding arnd claiming the same
by virtue of the right acquired by him as aforesaid; that the
sams is a good and valid end legitimate title to said land
and is protected by the treaty of Guadalupe Hidalgo between the
United States and Mexico, and to deprive defendent of any part
thereof in this suit would be a violation of the terme of sald
treaty. The sald land was surveyed for the said Manuel Ramirez
his heirs and assigns, by the County Surveyor of Zapata county
on the 28th. dsy of October 1879, and the metes and bounds there-
of as shown by sald survey are as follows, to-wit -

two and a fraction leagues of 1énd situated .in Zapata
county about 15 miles north 30 east from the town of Carrizo,
made for Mamiel Ramirez, his heirs and legal assigns, known as
l.os Venados, beginning at the west corner of a patented survey
called Charco de la India in the name of Andres B. Pareda, from
which corner a large mesquite == pears S. 67 E. 32 varas, ano-

ther marked == bears N. 24 45 W. z4 varas; thence N. 55 E.

with 1line of said Pareda survey at 980 varas a marked mesquite

T 1.»2«".-4 +/ /23



20 in. dia marked M at 2400 varas crossed Carrizo and Venados
road, at §555 varas'atrunk Flores fence; thence on same course
along sald fence at 5783 varas other corner of said fencé,at
9350 varae to the S. cormer of lMira Flores in the name of Eduardo
Davila and also E. corner of this survey and from which a mes-
quite 11 in. dia. marked X bears S. 50 E. 16 varas; thence N.
45 W. with line of said Mira Flores survey at 424 varas a mes-
quite marksd=£ old marks of survey etc. at 8730 varas a forked
mesquite line tree 2 1/2 feet dia. marked= X = at 9850 varas
to corner also east corner of location in the name of J. Zapata,
no tress; +thence S. 45 W. at 2360 varas put W. corner of this
survey on line of Los Mogotes in the name of I. Gutierrez and
from which mesquite marked = = bears N. 47 1/4 ¥. 68 varas;
thence 8. 45 E. with line of Mogotes at 4330 varas put a corner
from which a mesquite marked = bears N, 13 15 W. 25 varas |,
another marked %k' bears S. 28 W. 39 varas; thence S , 55 V.
over prairie at 5325 varas a large mesquite marked = on side
of San Bartolo and Ovejas rocad; at 6070 to the extreme west
corner of this survey; +thence S. %5 E. 5026 varas to large
stone and pcst which is the place of beginning, being survaey No.
198.

That the lands referred to in plaintiff's petition as
"First Tract and "Second Tract" are located on defendant's sald
lahd, and he claims title to the same by virtue of the sald grant
to Marmuel Ramires. ¢

That the record of the denouncement of said land by said
Manuel Ramirez and survey thereof by the proper authorities of
the State of Tamaulipas and the exprediente formed therein and
all copiles of sych proceedings have been lost, and though dili-
gently sought for have not been found; but that such proceedings

weres had as hereinbefore stated.



Dafendant also says that if 1t ghall appear to the Court
that ;the right and title acquired by Ignacio Gutierrez and Manuel
Ramirez in their respectiwe lands as aforesald is such a right
and title as ocught to be respected and protected, but that it
does not satisfactorily appear that said sums of $20.00 and $30
at which sald lands were respectively valued were paid to the
government of Tamaulipas at a time when such government might
lawfully receive the same, and that guch sums should have been
paid to the CGovernment of Texas, then defendant here now ten-
ders and pays into court the sum of $50.00 in settlement of such
debts.

wherefore defendant prays that he go hence he:ecf without
day, with his costs.
: PR OO i i B Lo T
Attorney for said defendants.
(Endorsed) No. 20547. The State of Texas v8. Jas. J.

Haynes et a 1. Amended Answer of Leonard Haynes. Filed June 16,
1904, Jas. P. Hart, Clerk.
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First
Supple—
mental PIRST SUPPLEMEHN e T PR T e T 0
Patit-
ion. Filed June 16, 1904.
| The State of Texas ) In the District court of Travis county,
|
| Hﬂ-ﬁ va. } I
James J.Haynes et al) 26th. Judicial District.
Yow comes the plaintifr, appeering herein by her Attorney
general, and dermrs to the defendants' answer, filed herein,
and says that the same 1s insufficient in law because the facts
therein alleged show no cause of action and constitute neo grounds
of defense,
13. Wherefore plaintiff proys that the gald answer be stricken

(252 p_’é 7l A P



14.

out and held for naught, and of this plaintiff pr:ys the judgment
of the Court .
8. ks B 11
Attorney General, attorney for
the plaintifr.

Plaintiff denies all and singular the allegations in the
answer of the defendants contained, and of this the plaintiff
pute herself upon the Country.

C. K. Bel1l,
Attorney General, Attcrney for
the plaintiff.

Now cames the plaintiff and in reply to the defendants'
answer shows to the Court that the plaintiff has never, at any
time, recognized but that the plaintiff has always repudiated
the claim which the defendents attempt to set up in this case,

Plaintiff particularly shows to the Court that heretofore,
to-wit,on the 9th day of January 1872 suit weas instituted in the
District Court of Travis County by Pedro Gutierrez, claiming to
be one of the heirs of Ygnacio CGutierrez, for himself and for the
other heirs of the said Ygnacio Cutierrez, against the State of
Texas, in which the said Pedro Gutierrez, claiming a part of the
land in controversy in this case under the same title under which
the defendants now claim, sought to have the said title cnnfifmad.

That the State of Texas then and there and at all other
times repudiated the said claim and denied that thua; under whoip
the defendants in this suit claim had any valid right to or in-
terest in the lsnd in controversy.

That said suit was prosecuted to a judgment in favor of
the claimant but that the same was appealed to the Supreme Court
of the State, by which Court the sald cause was reversed and re—

wmanded. That thereupon the plaintiff in said cese dismissed
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the same from the docket.

Plaintiff further shows to the Court that on to-wit,
the 9th. day of January 1872, suit was instituted in the Distriet
Caurt of Travis Ccunty by Manuel Ramireg for himself against the
State of Texas, in which suit the said Manuel Ramirez, claiming
the land in controversy in this case under the same title under
which' the defendants now claim, sought to have the said title
confirmed. .

That the State of Texas then and there and at all other
times repudiated the said claim and denied that those under whom
the defendants in this case claim had any valid right to or in-

terest in the land in controversy.

$hat sald sult was prosecuted to a judgment in favor of
the claimant but that the same wes appealed to the Supreme Court
of the Ftate, by which Court the sald cause was reversed and re-—
manded. That thereupon the plaintiffs in said case dismissed
the same from the docket.

The plaintiff therafcra saye that if any presumption cculd
have arisen against the State, the plaintiff herein, from the
Possession of the lands dued for, that éaid prﬂsumption.waa re—
butted by the fact that the plaintiffs denied that those under
whom the defendants claim had any right or possession of the
land, and this the plaintiff is ready to verify.

. E. Be 1 1,
Attorney General, Attorney for
the plaintiffj
(Endorsed) 20547. The State of Texas vs, James J. Haynecs

et al. First Supplemental Petition. Filed June 16, 1904, Jas.
P. Hart, Clerk.

brunder 1120
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And now on this the 16th day of June, A,DI, 1904, this
eanse coming on for trial the rlaintiff appeared by her Attorney
genernl and the defendant by founsel and all parties announce
ready for trial, ¥hereupon came on to be heard and consldered
the exenvtions of the defendant Leonard liavnes to the jurisdie-
tion to0 try and' determine this cause and also his demurrer and
exenntions of sald defendant to plaintif<'s pleadings all of which
having been duly considered by the Court wers overruled, to which

I riling of the C~urt the defendant then and there in open cou_rt

axcented; thereupol came on to be heard the disclaimer of the
dafendants Jamss J, laynes, R,A, Haynes and Sabas Mesa, and sald
dlselaimers having been considered, It is ordered by the Court
that the plaintiff the State of Texas have and recover ~f sald
defendants Jam=ss J, Haynes, R.J, Haynes and Sabas 'eea any and
all title or intersst they or sither of them may halva er clalm
in and to the lands hereinafter deseribed, but that sald defen-
dants go hence on their disclaimer and rscovsr thelr costs in
this hahalf exnended against the defendant Leonard Haynes for
which Executlon may 1ssus,

Tharsupon a jury was walved and the matters of fact as

well as of law wers submitted to the Court, and the Court having

heard the pleadings, evidence and argtment of Counsel, and having
16.
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duly considerad the case 18 ~f the opinion that the plaintiff is
entitled to recover;
| It Ie Therseforas conaidsared, ordered, agjudg-
ad and deereed by the Court that the State of Texas, plaintiff,
herein do have and recover of and from the defendants Leonard
Haynes, R,A, Haynee, Sahas Mesa and James J, ilaynes severally
the title and voeeession of the followlng describved tracts of
land situated in the County of Zapata, State of Texas, to-wit:-
First tract. Being survey No. 427 made for the State of |

Texas by virtue of scrip No. 142 issued to B.J. Baldwin situa-
ted in Zapata County, about 15 miles N. 30° E. from Carrizo, and
bounded as follows:-—

Deginning at a large mesquite post, the 5. corner of a
80 called grant in the name of Ignacio Guttierrez, from which a
mesquite marked X bears 5. 28 varas, and ancther bears 5. 13°
W. 14 varas.

Thence S, 45° E 1320 varas, post in l1line of charco de
le India, for E. corner;

Thence S. 55° W with said India tract at 1872 varas,
large stone S.W. or W. corner of same, at 2089 m post on N.E,.
line of survey-rNo. 313; ;

Thence i, 35° W. with 313 and 429, at 4205 varas; post
in prairie for W. corner of this survey,;

Thence N. 55° E. at 1348 varas a post in the S.W. line
of "Mogotes®,

Thence S. 45° E. 2950 varas to the beginning, containing
1280 acres.

Second tract. Being survey No. 428 made for the State of

Texas by virtue of serip No. 410 to J.0. Thomas, situated in
Zapata County about 16 miles N. 20 E. from Carrizo, and bounded

ag foliowe:=—

Beginning at a post on the S.W. line of a so called

_,'_ Pl i
2t e b S . 7
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grant of "Los Mogotes" to Ignacio Gutterrez 2950 varas N. 45° V.
from its S. corner, said post being the N. corner of No. 427, and
E. cornar of this.

Thence §. 45° W. with said Mogotes at 4303 varas, post
for N. corner of this survey;

Thence S. 55° W. at 933 varas a post on N.E. 1ine of
poreion No. 5.

Thence S. 35° I. with poreion No. 5, 744 varas to its
E. corner;

Thenes =. 55° W, with porcion No. S5, 479 varas to the
N. corner of poreion No., 4:

Thence S. 35° E. with porcion lo. 4. 1960 varas to its
N.E. corner;

Thence N 55° E, 68 varas to a post for corner;

Thence 5. 35° E, 1750 varas to a post for corner,;

Thence N. 55° E. 733 varas, to post on line of No. 4237,

Thence N. 35° W. 216 varas to a rost, W. corner of 427;

Thence N. 55° E, 1348 varas to the beginning, ccntaining
1280 acres.

Third tract. Being survey No. 431 made for the State of
Texas by virtue of scrip 1190 issued to James M Lummus, situated
in Zapata County, about 14 miles N. 14° E. from Carrizo, and
bounded es follows:-

Beginning at a post the N. corner of porcion No. 6 in
the name of Miguel Alegna de Lascano, from which a mesquite mark-
ed X.beara S. 36° 15' W. 86 varas;

Thence S. 35 E. with said porcion at 1245 varas to large
rost supposed to be the W. corner of the Mogotes tract, at 2665
varas a post for S; corner of this survey,;

Thence N. 45 E. 1696 varas to a Post 1in the S.¥W. boundary
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of survey No. 430, for the E. corner of this survey;

Thence N. 45° W. 1399 varas to a post V. corner of 430;

Thence S. 45° W. 190 varas to a post;

Thence N. 35 W. 1032 varas to a post on the S.E. boun-
dary of Borrego grant for the N. corner of this survey;

Thence S. 55° W. with sald Borrego grant 1233 varas to
the beginning, containing 640 acres.

Fourth tract. Being 300:acres of unsurveyed public domain

in Zapata Ccunty about 13 miles N. 14 1/2¢ E. from Carrizo,
and bounded and des~ribed as follows:-

Beginning at the S. corner of swurvey lio. 431;

Thence N. 45° E. 1696 varas with sald lio. 431, J.M.
Lummus State Section;

Thence S. &5° E. 500 varas to the S. corner of No. 430
J.M. Lummis individual section;

Thence N. 45° Z., 850 varas to the V. corner of 607, M.NM.
Hall, individual section,;

Thence &, 45° E. 100 vzaras to the N. corner of 610,
J.R. Christian individual section; :

Thence S. 45° W. 2250 varas to W. corner of 610, J.R.
Christian individual section;

Thence S. 45° E. 800 varas to N. corner of lNo. 428, J.0,

Thomas, State section;

Thence N, 55° W. 953 varas to N.W. corner of 428, J.0.
Thomas State section; I
Thence N. 35° W. 1200 varas to N. corner of porcion
No. 5;
Thence N. 55° E. 400 varas to E. corner of porcion lo.6;
Thence N. 35° W. 170 varas to the beginning, contain-

ing 300 acres.

: A A o=
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And that plaintiff have its writ of possession,

Lobe Teg g h &P ordered by the Court that the
plaintiff have and recover of and from the defendant Leonard Hay-
nes all cost in this behalf axpended, for which execution may
issue;

To which judgment the defendant Lecnard Haynes then and
there excepted and in open Ceourt gave notige of appeal to the
Court of Civil Appeals for the 3rd, Supreme Judieial Distriet
of Texas,

It Is Fur ther ordered by the Court that the
parties bas and they are hereby allowed 20 days after the adjourn-
ment of the present ter® of this Cowrt in whieh to rPrepars and
file a statement of facte and bills of execeptions in this cuse,

It 1s further ordered that the maps introd:ced as evi-
defice in the trial of this case be attached to the transeript

of the record on appaal,
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Filed July 5, 1904.
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The State of Texas ) In the Distriet Court of Travis County,
No.2054%7. vs. )

Jas.’. Haynes et 21 ) 26th. Judieial Distriect.

Be it remembered that on therthe trial of the above en-
titled cause the following facts were proven and none others:-

The plaintiff first introduced in evidence the field notes
of survey No. 427, made for the State of Texas by Leonard Haynes
county Surveyor of Zapata County, on May 3, 1884, by virtue of
certificate No. 142, issued to B.J. Baldwin, situ=ted in Zapata
county, containing 1280 acres, the field notes being the same
as in the first tract described in plaintiff's petition.

¢f survey No. 438, made for the State of Texas by Leon-
ard Haynes County Surveyor of Zapata County, on May 35, 1884,
by virtue of certificate No. 410, issued to J.0., Thomas, sit-
uated in Zapata County, containing 1280 acres, the field notes
veing the seme as in the first tract described in plaintiff's
petition.

0f survey No. 431, made for the State of Texas by Leon-
ard Haynee, County Surveyor of Zapata County, on Sept 13, 1884,
by virtue of certificate No. 1180, igsued to James M, Lummus,
situated in 7apata County, containing 640 acres, the fleld notes
being the seme as in the third tract described in plaintiff's
retition.

1t is agreed that the rield notes in each of the fore-
going described tracts of land are the same as those in plain-

tiff's jetition, and there being no controversy over this fact
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that they need not be copied in this Statement of Facts.
The plaintiff next introduced the following map, which,

under the direction of the Court, is sent up with the transcript.

Coenten 1 //5
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Defendant Leonard Haynes read in evidence a translation
of a certified copy of certaln proceedings of the Ayuntamiento
of Guerrero, as follows:-

Seal of the Municipal
Presidency of the No. 39. October 10, 1903.
City of Cuerrero.

Jose Ma,Vala Cuellar, Municipsl President of the City of Cuer-
rero, Tamaulipas, and ite Jjurisdiction, certifies:— That in the
archive of this Presidency there exists a book of resolutions
of the Hon. Ayuntamiento for the year 1834, in which book, and
upeon the back of folio 18, there 1s found what follows, liter-
ally:-—

"Regular session of Friday the 29th of August., Presidency
of the Citizen Eduardo Davila, sole Constitutional Alcalde.

The Illustrious Ayvu-taemiento having met in regular session of
this day, the record of the anterior session was reed and appr-
oved. Following this, attention was given to the representations
regarding lands, made by the citizens Ygnacio Gutierrez, Rafael
Uribe, Felipe de la Pene, Antonio Martinez Gutierrez, Ysidro
Gutierrez, and Eduardo Davila with the declarations which each
of them presented, for the purpose of obtaining the lands which
they are about to dencunce; and after having cunsidered such ap-
plications and proofs, the Hon. Ayuntamiento resolved to give to
each one the decree of the following tencr: After dues consid-
eration given to the foregoing representation and other psapers
accomman?ing the same, the Illustrious Ayuntamiento in regular
session of this day resclved to comply with the requirement
skecified in Art. 3 of the law No. 24 of the 19th of Octpber,
1833, certifying ﬁ; to be true that thc aforesald citizens, al-
though they have some live stock, dc not possess proper and suf-

ficient pasture lands upon which to maintain them, as is estab-

lished by the proofs and declarations which have been examined.




And to make proper record thereof the scme was signed by all the
members and recorded in the proceedings of the day before me its
Secretary, the present session then closing. Eduardo Davila,
Damacio Benavides, Antonio Zapata. Fernando Cuellar. Josc Ma.
Flores. Secretary." Five rubrics

And at the request of an interested party and for the
uses which he may properly make of it this copy 1s issued to him
this 10th day of October 1908.

Defendant read in evidence a final grant_madn by the
Governor of famaulipas, together with a plat and field notes of
a survey made by Antonio Canales, Surveyor General of Tamaulipas,
for Ignacio Gutierrez, as follows: (translation)

National Coat
Third seal. of arus Years 1848 Fifty cents
and 1849,

Francisco Vital Fernandez, General of Brigade in the Army
of the Mexican Reprublie, and Governor of the State of Tamasulipas:

In conslderation of the fact that the Citizen Igno.
Gutierrez has paid into the Treasury of the State the twenty
Dollars at which were valued the twe sitios of pasture land that
he has denocunced at the place of Los Mogotes, as appears by
the Dispatch containing the authoritative information of the
fact, using the power confeered upon me by the law governing
the subject, I have determined to adjudge to the Citigen Igno.
Cutz. for himself, his heirs and successors the indicated two

8itios of pasture land according to the limits and demarcations

manifest in the map annexed.

. Wherefore I command the authcrities and inhabitants of
the State to hold and recognize the said Citizen Ingo. Gutierrez
as the legitimate master and owner of the aforesald two

24, leagues ©f pasture land that have been granted to him.
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Given at the City of Victoria on the secénd day of Jan-
uaryr eighteen hundred and forty eight.
Franco. V. Fernandéz.Rubrin.
Andres Cuerrero,
2nd O0fficial. Rubrie.
Pasture land of Los Mogotes, surveyed for the Citizen

Ignacio Gutierrez.

/9
7’ i’
_,&_{/g{ )26
e,
Explanaticon of the demarcations.

a-corner of the league of

Las Bacas.

?_""H—-w-— ? = s b-corner of the glen of Borrego
Ty o
ped L £ e-Corner of the camino.

d.Cornsr of the Mesquite,
f.Cabeceras Creek.
g. Blanco eresk.

The State seal n-Lagoon of Palanguna.

of Tamaulipas. k-Los Mogotes-the Motts .

Explanation of the Survey.

The area contained in the foregoing rectangle is of two
sitios of pasture land, surveyed to the pcinte indicated in the
map, after correcting the ten degrees variation to, the northeast
which the needle has in this region. This tract of land is bound-
ed on the southweet with the back lines of the lands of the
Rio Crande and on all other directions by vacant lands .

City of Guerrero . Jany.5th. 1835.

ILic. into. Canales,

Fubric.

25.

As2en daq <L)/ 5 >



26,

Defendants read in evidence the following extracts from

inventories of the archives of the Juzgado of Ouerrero:r taken at
the beginning and the end of the year 1835, vig:-

Inventory of the archive and other effects existing in
the care of this Juzgado, of which I make delivery.

Affailrs of the Juzgado pending.
1 exped. of survey of land belonging tc the Citizen Anto. Martin-

ez Qutierrez.

1 1id. ia. id. of the eitizen Ygnacio Gutierrez..
1 id. i4. of the ecitizen Eduardo Davila.

e id. of Dona Tomesa de 1la Pena, widow.

Lid id. of the citizen Ysidro Gutierrez,

1 b | id. of Lona Josefa Cuellar, widow.

1 id. id of the Citizen Trinidad Vela.

1Lt i B id. ¢f the Citizen Mariano Arispe.

1 1d: id. of the Citizen Simon Ynojosa.

1 id. id of the Citizen Luis Vela.

1E T L id. of the Citizen Felipe Pena.

—_—————

This inventory being finished in the manner set forth,
I, the Citizen Rafael Uribe, only Alcalde named for this year,
acknowledge receipt of what is set forth in it, the ritizen Ed-
uardo Davila who has made delivery to me signing alsc with me,
in the City of Guerrero on the 2nd day of January 1835,

Legajo No, 28) Rafael Uribe (scroll) Eduasrdo Dévila{scroll}.

The above(in Spanish) is found on rages 21, 22, and 23
of a bundls of documents found together in the archives of Guer—
Terro, Mexico, entitled "Commnon Book which contains the inven—
tories of the Ayuntamientos and Alcaldes, and delivery and re-
ceipt of their archives, which dates from the year 1823.*" It 1is
compared by us with the original this 30th. day iof March 1904,

2aze o e Y/ 7S



and the above is a correct translation of same.
Regulo Flores.
F.¥. Seabury.
(L.7.) (A revenue stamp,cancelled)
City of Guerrero, February 20,1904,
Number 6.
Antonio G. Martinez, Municipal President of the City
of (uerrero, Tamasulipas.
Certifies: that in the archive pf this Presidency there
is a parcel of inventories attached tcgether, which is endorsed:
"Common Book containing the inventories of the Ayunta-
miento and Alcaldes, and delivery and receipt of their archiwes,
which date from the year 1823". There being on folios 23 re-
verse, and front of 24, an inventory subscribed the year 1835
by the 1st Alcalde, Citizen Rafael Uribe, in the folios of which
appears an entry of the fﬂ}lowing tenor:-—
Affairs pending.
1 expediente upon the measurements of pasture
land for large stock dencunccd by the Citizen
Arntonio Martinez Gutierrez.
Delivered to him. 1 idem of the Citizen Eduardo Davila,
id. of the citizen Ygnacio Gutierrez.
id. of the Citizen Ysldro Outierrez.

id. of Dona Tomasa de 1la Pens.
id. of the Citizen Mariano Arispe.

Delivered to him.

1
1
1
1 1d. of the citizen Simeon de Ynoinaa
1
1
1 1d of the Citizen Luis Vela.

1.

Delivered to hin id of the Citizen Trinidad Vela.

=

id. of Dona Josefa Cuellar.
That of Don Felipe Pena was delivered to him
and he sent it to Victoria.

a17.
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Delivered to him) 1 expediente of Don Antonio Zapata.
on Nov. 7,1836. ) 1 id. of Don Jose Ma. Csanales,
1 id. of Don Anastacio Garcia.
1 1d. of Don Pedro Bustamante.
1 1d. of Don Jesus Cuellar.
1 id. of Don Onofre Garcia.
1 expediente upcn the measurements of pasture
lands for large stock denounced by Don Jesus
Benavides.
1 id. of Don Mariano Gercia.
1 1d. of Don Jesus Mlesa."

And at request of an interested party and for such usse
as he may rightfully make of it, this copy is issued to him on
the 20th, day of February, nineteen hundred end four.

Antonio,G. Martinez,
E.R. Jiminez,
Secretery.

Defendants then introduced in evidence the following
field notes and plat.

The State of Texas )
County of Zapata. )

Field notes of a suwey of two leagues of land called
"Los Mogotes®" originally surveyed by order of the Covernment of
the State of Tamaulipas on the 5th day of January A.D. 1835 for
Ignacio Outierrez. Said survey is situated dn the county of
Zapata about 15 miles N. 20 E. of the town of Carrizo and in the
rear of the porciones fronting on the Rio Grande. Beginning at
a post marked V 25000 varas N. 55 3/4 E. of the upper corner of
the lands given as porciones in the Jurisdicticn of Camargo, a

stone placed 178 varas N. 55 E. from the bank of the Rio QGrande

for the north corner of this survey and from which a mesquite

-?4{¢qsf{~[ Z//55
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marked X bears N, 21 1/2 w. 29 varas; thence £, 45 E. at 2500
varas set post in prairie for line mark, at 4800 varas crozsed
road leading from the Ovejas ranch to Carrizo, at 5000 varas
placed a large stone for line mark in prairie, at 7500 varas
get post for 1line mark entered mesquite timber, at 10000 varas
set post in timber'fnr the east corner from which a mesquite
marked + bears N. 561 E 4 varas, also mesquite marked X bears
N. 8% W. 13 varas; thence S. 45 W. at 1250 varas marked niesquite
for line tree, at 2500 varas post for line mark, at 3070 veras
marked two large mesquite tress in line, at 3670 varas crossed
derramaderc running SSE, et 5000 varas set post for the fouth
corner from which a mesquite marked X bears S. 28 varas, alsc &
mesquite marked14: besrs S. 13 V. 14 varas,; thence N. 45 W.
through scattering mesquital at 185 varas passed through a group
of mesguitertress marked /// and \\\on each side, at 2500 varas
post in prairie for 1line mark, at 3895 varas the said road from
the Ovejas ranch to Carrizo bears SSW. at 5000 vrras set post for
line mark, at 6120 varas passed well situated 40 varas to the
east of line, at 6180 varas passed well 60 varas to the east of
same, at 6360 varas passed well 20 varas 1o the east of line, at
6732 varas a mesauite marked= ten vars to the east of line,
at 7310 varas crossed arroyo Blanco running southwest, at 7500
varas set post for line mark, at 8503 varas marKed sturp in
line, at 8669 varas Hﬂsquita_markad./ﬂ/l vara west of line, at
10000 varas set post for the west corner, from which;a large
mesquite marked + on a hill bears S§. £3 E. 130 varas; thence B.
45 E. 5000 varas to the place of beginning.
James McLain,
Chain carriers.
Tomas Cuellar.
surveyed Decerber 10th, 1lth and 12th 1874.
Resurveyed April 20th. 1876.

A
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I, Felix A. Blucher, Surveyor for Zapata Distfict, do

hereby certify that the foregoing survey was made according to
law, and that the lines, bounderies and corners, with the marks
natural and artificial, are truly described in the foregoing
plat and field notes.
f Felix A v. Blucher.
sSurveyor Zapats Dist.
Examined and recorded December 21st. A.D. 1876.

Felix A. Blucher,

S.Dqs.z-cﬂ.

), /,4 Z )/ I2
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, Defendante then introduced in evidence the following
final title issued to Manuel Ramirez, viz:- (Translation)
National
Third seal Coat of arms four reals
For the years 1848 & 1849,

Franeisco Vital Fernandez, General of Brigade of the
Army of the Mexlcan Republic and Governor of the State of Ta-
masulipas.

Whereas the Citizen Manuel Raumirez has paid into the

Treasury of the State the ¥0irity qollars at which were appraised
the three leagues of prasture land that he had denounced in the
place called La Laguna de los Venados, as agppears from the Dis-
Patch made ¢o that effect; using the powers that the H. Congress
has pleased lately to concede me and those that the law upon
this particular confer upon me, I have resoclved to adjudicate
to the citizen Manuel Ramirez, for himself, his heirs and suc-
ces=crs, the aforesald three leagues of pasture land according
to the 1imits and demarcations that shall be placed at the time
of making the survey.

Therefore I cormand the authorities and inhabitants of
the State to hold and recognize the aforesaid citizen MHanuel
Ramirez as the legitimate master and owner of the three leagues
of pasture land that are granted to him.

Given at the City of Vietorlia on the second day of the
month of January eighteen hundred and forty eight.

Franco. V. Fernandez,
Rubric,
State seal. Andres CGuerrero

Second official.

Ch2en2 /% S/ /7
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Defendant. then introduced in evidence the field notes of
a resurvey of sald Laguna de los Venados tract of land made for
Manuel Ramirez by the County Surveyor of Zapata County on Oct-
ober 28th. 1879, which field notes were duly recorded in said
County Surveyor's office in Rook D. on rages 1, 2, and 3 on le-
cember 18th. 1879. Sald field nptes describe the land as shown
in defendant's answer.

Defendant read in evidence the following certified copr of
2 lstiterpfabian Zapata, First Supplemental Alcalde of this Munie-
ipality, acting with the witnesses of his assistance:—

He certified: That in the archives of this first court
which at this time is in his charge, there is a package with the
following:-

"City of Guerrero in the year 1846 and 1847. Folio of
rapers pertaining to the second constitutional court with various
authorities.”

And in sald folio on its 26th leaf and reverse, there ig
seen an official letter which literally copied is as follows:—

"I remit to you seventeen titles which contain the vacant
lands denounced and surveyed from the year 1831, until that of
35, in order that your Honor may please present them to the ilon-
crable Governor of the State to the effect that they may have
the necessary validation. 7The amount of the ducs I do not send
attached to said documents so as not to expose the ssme, and
your honor will deign alsc to direct in the most certain manner
the mode in which they may be paid, and draw against this re-
celver's office. God and Liberty.

City of Guerrero, November 28th. 1847.

To his Honor General Don Antcnio Canales, City of Viectoria.n®

And at the request of an interested party and for the uges

which may sult his rights, the present copy is issued whieh I
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certify, in the City of Guerrero, Tamaulipas‘ on the 8th, day of
the month of August, one thousand nine hundred and two.

All before me the authorizing Alealde and those of my
assistance: we give faith.

The first Supplemental Alecalde,

Fabian Zapata.
Assisting: Guadalupe Rodriquez.
Assisting: Eduardo Saenz.

Andres Garcia also testified by deposition in the year
1878 in the case of Pedro Gutierrez vs The State of Texas then
rending in the distriet Court of Travis County for confirmation
of the title to los Mogotes tract of land, which depcsition in
part. was introduced in evidence by the defendant in this case.
Said witness testified in substance as follows:- " I was munie-
ipal commissioner of Guerrero, Mexico, in 1855, alderman in 1857
and 1859, and 2nd. Alcalde in 1861; I have known the Los Mogotes
tract of land described in the plat attached to the final title
issued to Ignacio Gutierrez since 1830 or 1831, and I know that
he weas then in possession of said land. I am familiar with the
law known as Decree No., 24 of October 19th. 1833 for denouneing
lands; when szld decree was published all parties denouncing
modified thelr denouncements to take advantage of the privileges
granted by sald decree No. 24, without destroying the ones they
had already made and to have that right with more forea; by the
antiquity of their ownership; the title of Ignacio Gutierrez was
issued under said Decree No. 24. I have seen Ignacio Gutierrez's
denouncement of said land with the approval of the ayuntamiento
of Guerrero, and the plat and field notes of the survey made by
Lic. Antonio Ccanales, and the expediente formed thereon, all in
accordance with said decree No. 24; that expediente was destroy-

ed by the French troops in Viectoria about l865,."
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Manuel Ramirez testified by deposition in the year 1878
in the cese of Manuel Ramirez vs. The State of Texas then rending
in the distriet court of Travis County for confirmation of the
title to said Laguna & los Venados tract of land, which depos-
ition in part was introduced in evidence by the defendant in this
case . Sald witness testified in substance &s follows:-

"] am Manuel Ramirez, the person to whom the final title
to the Laguna de los Venadcs tract of land was issued; I den.un-
ced the said land under the law known as Decree No. 24 of cet-
ober 19th. 1833; made my denouncement to the ayuntamiento of
Guerrero; and expediente upon my -encuncement was made and I
gent it to Victoria by Pedrc ...ne, who brought me back the final
title issued in 1848 ; I have occupiled sald land since 1829;
in 1839 the Indians killed two of my men and drove me off, but
I went back to it as socn as circumstances permitted, and have

occupied it esver since."

Andres Garcia testified by deposition in the year 1878
in the same case, which deposition in part was introduced in
eviden~e in this case: Said witness testified in substance as
follows:-

"] was munieipsl commissioner of CGuerrero, Mexico in 1855,
aldermen in 1857 and 1859, end 2nd Alcalde in 1861; I have known
thie Laguna de los,Venados tract of land since the year 1832, and
it was them occupied by Manuel Ramiresz; the final title to thia
land extended to him was issued under the law knawh as Decree
No. 24, of October 19th 1833; he denounced it before Dec. 19th
1836 under said Decree No. 24 with the spproval of the ayunta-
miento of Guerrero: I have seen the expediente that was made
upon such denocuncement and know that it was made under said law,

and everything was done in accordance with said law.®
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It was proven on behalf of defendant that Ignacioc Cutier-

‘rez, to whom the tract of two leapgues called Los Mogotes was fin-

ally granted by the Governor of Tameulipas on Jamary 2nd. 1848,
first settled on said land about 1830;; that the records of the
ayuntamieny of Guerrero as existing in the archives, and all
other archives of said city, are incomplete and imperfect, and
many paris thereof missing; that the archives of Victoria, Ta-
maulipas, were destroyed by French troocrs under Col. Dupin in

the year 1864; that from the time said Gutierrez first settled
on said land about the year 1830 he continued in possession
thereof until the same was surveyed for him in January 1835,

and thereafter under claim of right and o nership by virtue of
8aild proceedings he remained in the actual, open and peaceable
possession of sald land, cultivating the same and raising his
1ive stock thereon, with his stockpens, houses and other ii—
provements, and with his servants, until his death about the
year 1860; except that: from the year 1836 until about 1852 the
incursions of the hostile Indians occasionally drove him and his
servants off the dland; that he was a Mexican eitizen: that since
his death his heirs and their adsigns, inecluding the defendant
L=2onerd Haynes, have contimuously held actual and ocpen and peace-—
able possession of said land by virtue of said title and proceed-
ings, cultivating the same and raising live stock thereon, with
thelr houses, stock pens and other improvements, and their ser-
vants, down to the present time; that said land has been assess-
ed for taxes, and taxes have been paid thereon, as land original-
ly granted to Ignacio CGutierrez, ever since it was first put upon
the assessment roll about the year 1874; and that all taxes
thereon have been paid by the defendant and his grantors, the
heirs of sald Ignaclo Gutierrez. It was also proved that the
south half of the tract of land described in plaintiff's petition

as survey No. 431, and the east half of the tract described in
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said petition as 300 acres of unsurveyed public domain, are upon
what the defendant colaims to be the said Los Mogotes tract of
land.

It was proven on behalf of defendant that Manuel Ramirez,
to whom the tract of three leagues called Laguna de los Venados
was finally granted by the Governor of Tamulipas on Jamery 2nd
1848, first settled on sald land in 1829; that the records of
the ayuntamiento or city council of Guerraré as existing in the
archives and all other archives of sald city, are incamplete and
imperfect, and many parts therecf missing; that the archives
of Victoria, Tamaulipas, were destroyed by French troops under
Col. Dupin in the year 1864; that sald Ramirez was a Mexlcan
citizen, and that "rom the time he first gettled on said land in
1829 he continued in possession therecf until the same was sur-
veyed for him in the year 1335, and thereafter under claim of
right =nd ownership by virtue of said proceedings he remained in
the actual, open and peaceable possession of sald land, culti-
vating the same and raising his live gstock theresn, with his
stock pens, houses and other ilmprovements, until he died about
the year 1880, except that from the year 1836 until about 1852
the incursions of the hostile Indians occasionally drove himn and
his servente off the land; and that since his death his heirs
and their assigns, including the defendant Leonard laynes, have
continually held actual end cpen possession thereof by virtue of
gaid title and proceedings, cultivating the same and raising
1ive stock thereon, with their houses, stock pens, and other im-
provements, and their servants, down to the present time; that
said 1and has been assessed for taxes and taxes have been paid
thereon, as land originally granted to Manuel Ramireg, ever since

it was first put upon the assessment rolls about the year 1874;

S
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and that all taxes thereon have been paid by the defendant and
his grantors, the heirs of said Ramiresz; that in the month of
October 1879 the said Manuel Remirez caused the said land to be
Tesurveyed by the County Surveyor of Zapata County, and a plat
thereof with the field notes of such resurvey was duly recorded
by said surveyor in Book D on Pages 1, 2 and 3 of the records of
his office cn the 18th day of December 1879. It was also Proved
ti:at the tract of 1280 acres sued for and described in plaintiff's
petition as survey No. 427 is loc:ted wholly upon what deft. claims
to be the said Ramirez tract, and that the land sued for and de-—
scribed in plaintiff's petition as survey No. 428 is located par-
tially upon said Ramirez tract or grant, the confliet being about
240 acres in the southeast corner of said survey No. 428,

I% was also proved that the defendant Leonard Haynes is
the present owner of all the title and interest had or acquired
by Ignacio Gutierrez and Manuel Ramirez, the original grantees,
and their heirs, in sald respective tracts of 1and called Los
Mogotes and Laguna de los Venadcs, by purchase from their heirs;
that after so acquiring such interests other parties located
certificates upon all of said two tracts except such parts
thereof as sre here in controversy, and he purchased the inter=
ests of the locators; that he has had said two original grants
inclnding the lands in controversy under fence for about twelve
years; that the lands in controversy in this suit are worth about
£1.25 per acre; that they are dry grazing lands and not well
adapted to stockraising exeert during seasons when there is suf-
fielent rainfall to supply the natural waterholes.

Defendant introduced in evidence a copy of a map of the
Four internal Provinces of the East and accompanying documents,

fixing the boundaries of said provinces as shown thereon, taken
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from the archives at Saltillo, Mexico. This map was approved

by the Vice oy of Mexico on October 15th. 1815, and shows the
boundary line between the prcvinces of Texas and Coahulla as be-
zinning at the source ©f the Medina river, thence down the Medina
to a point in the same dirvectly south of Bejar(San Antonio)

and thence gouthwesterly to the Nueces river. From this latter
point the Hueces tiver to its mouth formed the boundary line be-
tween the provinces of Texas and Nuevo Santander. The latter
province afterwards became the State of Tameulipas, with the

same boundaries.

It was agreed that the land in controversy is in that
rart of Texas which was formerly a part of Tamaulipas, and was
within the Jjurisdiction of Guerrero.

It was proven that said two tracts, Los Mogotes and
Laguna de 1os Venados, had been delineated on the official maps
in the general land office of Texas since about the year 1870.

It was agreed that the land in controversy is in that
part of Texas which was formerly a part of Tamaullpas, and was
within the Jjurisdiction of Guerrero.

Defendants reed in evidence Article 6 of the Constitution
of Cocahuila and Texas, as follows: -

vpArticle 6. The territory of the State 1s the srme as
that embraced in the provinces formerly known by the names of

coahuila and Texas. A constitutional law shall markiauti?ﬁ
1imits in respect to the adjoining States of the Mexican Confed-

ergey. " (dated March 11, 1827)

Defendants also read in evidence Articles 7 and 8 of the
Colonization Law of the State of Tamaulipas of December 15th.
1826, as follows:-

nprticle 7. From the very date whereon a foreigner is

thus registered, he zcquires domiciliation, and may as such an
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inhabitent denounce the vacant land he thinks best, presenting
himself to that effect, bYy writing to the respective alcaldse
who shell decree what is proper for exesmining, measuring and
marking out the land designated, after eciting the adjoining
proprietors, should there be any."

wArticle 8. The instructive dispatch being terminated,
and no opponent right resulting, the alcalde shall pass 1t to
the Executive of the State, by whom the title of adjudication
and. ownership shall be issued to the person interested, ordering

TNeT Cne wivuiie 2 4ha +awn of his residance put hin immediately

in possession of the land granted. All of these proceedings
shall be conducted cfficlally, and the executive shall proceed
with the sudience of the fiscal of the Supreme court of Justice

of the State."

pefendants also read in evidence Decree NoO. 24 of October

19th. 1833, of the State of Tamaulipas, as follows:-

"No. 24. The constitvtional Cungress of the free State
of Temaulipas has decreed the following:-

warticle 1. To the inhabitants of Camargo, Mier, Guer-—
rero, and Laredo, whc may have no lands of thelr owi, and who
may possess stock to occupy them, there shall be given, at once,
not exceeding filve leagues pach, and, in compensation, they shall
pay fhe ctate ten dullars_for each league.

wpTt. 2. Those only are comprehended in the foregoing
erticle who lived in seid villages during tne last Indien war,
ncw passed, and vho did not emigrate previous to the year  1821.

wpArt. 3. The resgpective syuhtamiento shall inform it-
self, by previous Justification, whether the interested partiy
who mey present nimself has lands of nhis own, and stock with
which to occupy them.

wArt. 4. These lands shall not be aslienated until twenty



years have passed after the concession; and if so aliented, the
State recovers its righte to them, and he who may have been the
owner loses whatever advances and useful and necessary improve-
ments that he may have made; it being sufficient for a judgment
of condemnation that the alienation shall be made to appear.
Upon this point the respective administering judge shall depide
sumnarily, without prejudice to the degal remedies of the inter-
agted party.

"Art. 5. The benefits of Article 1 shall continue for
three years, from the day of the approval of this decree, after
the expiration of which term nc one shall obtain lands except,
accordins to the ordinary aws.

art. 6. The syuntamlientos and their individual members,
collectively, and each one for himself, are respdhaible, person—
ally and pecuniarily, if they are wanting in the truth of the in-
quiry exacted by article third; and the Government, having heard
thelr defense, shall make their responsibility effective.

"The OGovernor of the State shall take care that this de-
¢ree be understocd, and shali order its execution, having it
rrinted, published and circulated."

Yfherefore I comnand that it be printed, published and
circulated, and that it be duly executed.

"City of Victoria, October 19, 1833, 10th of the install-
ation of the Congress of the State.

Franciscdé Vital Fernandez. !
"Gabriel Arcos,

Secretary of State.®

—_—_
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Leonard Haynes testified as follows:-

I am familiar with the land in controversy in this case
occupied by myself and James J. Haynes. We have had the lands,
which are shown on the map exhibited to me, enclosed for as much
as anyhow three years. The lands sued for were located by me as
County Surveyor of Zapata County . They are enclcsed in one pas-
ture and have been for more than three years. The rental value
of the lands is as much as three cents per acre per anmum when
they can be rented, but it frequently happens, as it has of late
yvears, that it is so dry in that country that they cannct be rent-
ed at any price. The pilece of vacant land 1s as shown on the map;
that is, it is vacant unless it be a part of the Gutierrez grant.
The grant does not extend as far as my pasture fence to the East.
That is, if the Gutierrez grant was a valid grant, a part of the
land enclosed by my fence 1s not on the grant. Perhaps as much
as 80 acres of the vacant land shown on the map is off of what
I claim to be the Gutierrez grant anyhow, and no part of section
428 18 on the Gutierrez grant. I have only one half of that
grant enclosed.

The plaintiff next introduced in evidence a certified copy
of a petition filed in the Distriet Court of Travis County on
the 9th day of January 1872 by Manuel Ramirez, for himself, to
which the State of Texas was defendent. The plaintiff in that
guit clzimed that part of the land in controversy which was then
and is now claimed to have been granted to himself, and sought
to have the title confirmed.

The plaintiff alsc introduced in evidence the answer of
the defendants, the State of Texas, in sald case which ccnsisted
of a general denial.

Plaintiff then introduced the judgment of the District

court of Travis County in faver of the plaintiffs and notive
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of appeal therefrom to the Supreme Court, and the judgment of
the Supreme Court of the State of Fexas reversing and remending
gaid ease and a copy of the judgment of the DListrict court of
Travis County dismissing said case from the docket on March

7, 1884.

The plaintiff next introduced in evidence a certified
copy of a petition filed in the District Court of Travis County
on the 9th day of January 1872, by Pedro Gutierrez, one of the
heirs of Ignacio Bustimente, to which the State of Texas was de—
fendent. The plaintiff in that suit claimed that part of the land
in controversy which was then and is now claimed to have been
granted to Ignacio Gutierrez, and sought to have the title confirm-
ad.

The plaintiff also introduced in evidnce the answer of
the defendant, the State of Texas, in sald case, wihilch consisted
of a general denial.

Plaintiff then introduced the Jjudgment of the DListrict
court of Travis County in favor of the plaintiff and notive of
appeal therefrom to the Supreme Court, and the judguent of the
Supreme Court of the State of Texas reversing and remanding said
case and a copy of the judgment of the District Court of Travie
county dismissing said case from the docket on March 7, 1884.

¥e hereby agree that the foregoing is a true and correct
statement ¢f all the facts proved, and all the cvidence intro-
duced, upon the trial of the above mumbered and entitied cause.

C. K. Bel)l,
Atty. for piff.
Je P Ml o den ] 1y,
Examined and approved, Atty. for deft.
V. L. Br ook s, Judge.

(Endorsed) No. 20547. The State of Texas vs. Jas. J.
Haynes et al. Statement ©f facis. Filed July 5, 1904, Jas. P.
Hart, Clerk,
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The State of Texas ) In the District Court of Travis County,
No. 20547. vs. )

Jas .J.Haynes et al. ) Twenty sixth Judiecial District of Texas.

Be it remembered: That on the trial of this cause ®n
the sixteenth say of June, A.D. 1904, the defendants offered to
TPOove by the depositions of Jose Maria Martinez, Jose Marila
Canales, Jose Maria Benavideé, Andree CGarcias and Jesus Pena Vela
residents of the ~ity of Cuerrero, Tammulipas, Mexico, certain
fects testified to by them in their depositions, taken in the
month of Msy, A.D. 1872, in cause }Nc. 3189, Manuel Bustamante
et al versus The State of Texas, and agreed to be used as evi-
dence in the trial of this cause as showing the official con-
struetion, and the usages and customs in connection therewith,
of the suthorities of the State of Tamaulipas Mexico, by which
law, known as Decree No. 24 of Octiber 19th. 1833, of the:State
of Tamsulipas, in connection with the favorable adjudication as
to the right of the applicant, by the Ayuntamiento of any of the
municipalities named in said decree lo. 24, upcn &n application
of an inhabitant made thereunder, and a denouncement and an of-
ficial eurvey of the land designated by the inhabitant or appli-

cant, operated as vesting in the interssted party applying for

‘guch land, the full legal title to and property in such land,

and that the issuance of a final title hy the Governor was marely
a ministerial act, nct regarded as necessary to vest title in

the applicant; and also to show why such final titles had been
issued by the Governor in 1848, upon the instructive dispatch

and expedientes in such cases being presented to him.
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The testimony so offered 1s as follows:—

By the deposition of the witness, Jose Maria Canales:
That he held the office of Regidor in the years 1830 and 1831,
and that of First Alcalde in the year 1846, in the tcwn of
Cuerfero, lMexico. That he 1s well acqualinted with the provisions
of the Decree No. 24, of the nineteenth of Octiber, 1833, passed
by the Congress of the State of Tamaulipas. That by said law,
a concession of lands was made to the inhabitants of Carargo,
Mier, Guerrero and Lsaredo, not to exceed five leagues to each
inhabitant who had served in defense of the Rio Orands frontier
against the Indians, witness himself having received a grant of
two leaguee of land under the decree. That upon examination of
the title by witnesas, he, further says, that the land in question,
which is known as the "Comitas® was originally occcuplied by Pedro
Bustamante who had a rancho and stock thereon; that it was de-
nounced by and surveyed for the said Pedro Bustamante, and the
sald title was extended to Pedro Bustamente in accordance witih
said Decree No. 24, and it has always been held by the authori-
ties of the State of Tamaulipas as a full and complete legal
title, and the said right was tased upon the demuncio or select-
ion of said land, by Pedro Bustamante made long pPrevious to the
year 1836. That the original grantee, Pedro Bustamante, was
entitled to the land conceded by Decree No. 24, for services
rendered by him against Indians, and that his title to the tract
of land described, was never heretofore questicned; is known as
the Comitas and is situated in the County of Zapata, Texas, about

five leagues Northeast of Carrizo in said County.

By the depositions of the witnees Jose Maria Martinez,
to-wit: That he has held the following offices in the City, nf

ﬁ"‘" 'r a*

Cuerrero, Mexico: That of Regidor or Councilman, in tha yaar"";:_;_‘.__-_,-_
- ';E.-;_'-"M'

b

44, 1860; that of constitutional Second Alcalde in 18\
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of Constitutional First Alcalde or President of the City Council
{hyunyﬂmiantn] 4n the years 1863 and 1864. That in the year
1835, the Licentiate (Lawyer) Antonio Canales, wag surveyor Gen-—
eral of the said state, and thay had under the laws of the ctate
of Tamaulipas authority to extend the said title to Pedro Busta-—
mente. That he is well a~quainted with the provisions of

Decree No. 24 of the nineteenth of October, 1833, passed by the
congress of the state of Temaulipas. That he has examined the
title attached to the interrogatories in this sult and extended
to Pedro Bustemante, end 10 his knowledge, it 18 extended in
accordance with the saild Dedree No. 24. By the provisions of
gaid Descree No. 24, & special concession was made of not wore
than five leaguses of pasture land to sach inhabitant of the
frontier towns of Camargo, Mier, Guerrero, end Laredo, Wno should
present himself before the iyuntamiento of any of sald towns,
with procfs that he was entitled under the law t0 the concession,
the conditions being that he had lived in one of gald towns dur-
ing the Indian War 1ast past before the date of sald Decree,

nad not emigrated therefrom previous to the year 1871 { when many
gpaniards left the country) had no lands of his own and was the
owner of livestock. when an applicant made his patition and pre-
sented the proofs required by the law aroresaid, it was the duty
of the Ayuntamiento under the personal respensibility of each
member thereof, toO certify the factiy and make the concession,

and from the date of the concession thus made, 1t has always
peen held by the Mexican guthorities that the law 14teelf confer-
red on and passed toO the grantee, a perfect legal title to the
1and, and that the same wes not thereafter subject to denuncio
by other parties, but was thaenceforth geparated from the public
doma in of the State There was but one condition (vesides the pay-
ment to the State of ten dollars per league) imposed upon the

grantee; he could not sell the 1and for twenty yeers after he

45. received the grant, under pain of confiscation to the State,
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which penalty could only be enforced by due process of law in
the mamer provided for in the said Decree. In the City cf
Guerrero, many persons who had expedientes or aoncessions under
the provisions of said decree No. 24 made between the nineteenth
of October 1833 and the nineteenth of October 1836 by the Ayun-
tamiento of said City, were persuaded sbout the close of the
Mexican and American war; in 1848 , to send their original expe-
dientes to the Capital of Tamsulipas at Vietoria, and to demand
of the Goverrment, the titles to the lands conceded by the expé-
dientes, they being under the impression that the title from the
ctate would be better respected and held more valid by the suc—
ceeding Government than the original concession of the Ayunta-
misnto; the State issued titles to all who deposited their or-
iginal expediente, and this, the witness eays, is the reesson
why the attached title bearing date of the year 1848, is ac—
companied by the Map to which it refers, bearing the date 1t wes
surveyed in 1835. The witness says further that the title extend-
ed to Pedro Bustemante, to his knowledge, was issued on an orig-
inal denuncio made previous to December 19th., 1836 (because the
law of October 19th., 1833 was limited to three yesrs from the
date thereof) end on the decree of the Ayuntemiento, as 1s clear-
ly shown by the title, where it saya:" Segen consta del espe-
diente instruedo al efecto", according to the dispatch executed
to that effect. And witness says he knows these things, because
he himself, as one of the sons of the deceased, Antonio Martinez
Gutierrez, did obtesin in the District Court of Zapata County,

at the term thereof held in the winter of 1860-1861, a decree of
econfirmstion of two leagues of land granted to the sald Antonio
Martinez Gutierrez, whose title to the sald land was in all re-
spects 1ike the one attached to these interrogatories. W¥itness
further seys that it is a notorious fact that the French troops

under Colonel Dupin, destroyed a portion of the erchives of the

;
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State of Tamaulipas, Mexico, when they occupied the Capital of
sald State in 1865; and witness has seen a certificate of the
Governor of Temaulipss to the effect that the expedientes balong-
ing to Guerrero could not be found in the archives of the Steate
and that they were undoubtedly amgng the papers destroyed. TWwit-
ness further says that the title extended to sald Pedro Busta-
mente, had always been held by the authorities of the State of
Tamaulipas as a full and complete legal title from the date of
the concession of the suthorities of Guerrero, and his right to
the same 1s based upon his denuncio or gelection made previous
to the nineteenth day of December, 1836. That the deceased, Pe-
dro Bustemante, was entitled to the benesfits of Decree No. 24,
in every respect, and rarticularly for his services against the
Indians. Besides the said land has alweys been considered as
belonging to the family, and their title to the same has never
been questioned.

By the depositions of the witness Jose Maria Bensvides,
to—wit: That he has held the foliowing offices in the City
of Guerrsro, Mexico: That of Regidor several times, does not re-
member in what years, and that of First Alcalde in 1868. Thet
the Licentiate (Lawyer) Antonio Canales, was in 1835, Surveyor
General of said State, and they had, under the laws of the State
of Tameulipas, authority to extend said title to Pedro Bustamante.
That he is well acqueinted with the provisions of Decree Nc. 24
of the nineteenth of October, 1833, passed by the Corigress of
the State of Tamaulipas, Mexico. That he has heard the witness
JOo8s6 Maria Martinez, make in answer to this interrogatory, a fuil
explanation of the provisions of Decree No. <4, the proceedings
under the same and their legal effect, and has als0 heard his
account of how many persons of Guerrerc sent their expedientes

to Victoria, and has alsc heard what he hes said about the de-

strucjiun of & portion of the State archives, and this witness
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does answer in respect to these things, the same as the said Jose
varia Martinez has answered; that he had examined the title
annexed to the interrogatories in this suit, extended to Pedro
Bustamante, and to the knowledge OF this witness, the same was
extended in accordence with the ssid decree No. 24, and it has
alwaye been held by the authorities of the State of Tamaulipas
as a full and complete legal title from the date of the original
concession by the authorities of the City of OGuerrero, and the
said right was based upon the denuncio or gelection of said land
made by saild Pedro Bustamante previcus to the nineteenth of De-
cember, 1836. That the deceased, Pe'ro Bustamante, w:s entitled
undeT the law to the benefits of Decree No. 24, and besides,
he was a man who did good service against the Indians, his rancho
on his land being en outpost against the Indians, because the
deceased would never entirely abandon it to the In-
dians; and he held it by block house or wooden fort which he had
built there and where he defended himself successfully many times
against the barbarous I oe.

By the depositions of the witness Andres Garcia, to-wit:
That he has held the following offices in Guerrero, Mexico: That
of Comiserio or Justice of the Peace, in 1855, that of Regidor
or Councilman in the years 1857 and 1859, and that of Second Al-
calde in 1861. That in 1835, the Licentiste, Antonio Canales,
wes surveyor general of the State of Tamaulipas and thay had
suthority under the laws of the saild State to extend the pald
title to Pedro Bustemante. That he is well acquainted with the
provisions of Decree No. 54 of the nineteenth of Octcber, 1833,
passed by the Congress of the State of Tamaulipas, Mexico. The
said Decree No. 24 made a special concession of lands to the
four frontier towns of Camargo, Mier, Cuerrero and Laredo,;

it gave to each inhahitant as much =8 five leagues of pasture

1and, provided he had no lands and had live stock, he having
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to pay ten dollars per league to the State; it embraced only
those who had lived in said towns during the last Indian War
before the date of sald decree. It stipulated that if the lands
were eold within twenty years after the concession, the State
should by process of law, provided in the said Décree, recover
her right to the same; the benefits of the Act were limited to
three years from the date thereof; and it provided that the re-
spective Ayuntamiento should make due inquiry whether or not the
applicant had no lands and had livestock under the personal and
pecunairy responsibility of every member thereof and 211 collect-
ively. When an applicant made his petition and presented the
proofs required by the sald decree, it was the duty of the iyun-
tamiento to certify the fact, and make the concession; and from
the date of such concession thus nade, it has always been held
by the Mexiean authorities that the law itself conferred on

and prassed to the grantee, a full and complete legal title(be-—
cause having furnished the proofs by the law, he " was entitled
to the land) and the land was not thereafter subject to denuncio
by other parties, but was thenceforth separated from the

public domain of the State. The proceadings had before the
Ayuntamiento, and all reduced to writing, were attached together
and when finished, were called "El1 expediente Instruido" or "Ex-
ecuted Dispstch¥; this was delivered to the grantee, and upon 1it,
he could demand from the State the perfected title by paying into
the State Tressury ten dollars per league for the land granted.
That on the ninth or tenth of November, 1847, the witness left
Cuerrero and went to Victoria, the Capital of the State of Ta-—
maulipas, Mexico, carrying with him twenty one expedientes be-
longing to as many different persons. Crispen Flores and Apol-
inaro Hamesgueta alsc went to Viectoria about the same time,

also taking with them meny expedientes. All these expedientes

were, to the knowledge of the witnes, deposited in the State
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Department of said State, and after a delay of nesrly two months
(during which time, this witness helped to rrint the skeleton
titles) the titles were issued by the State authcrities on the
second day of January, 1848, upon the said expedientes for the
lands conceded tharein. This witness was present on the second
doy of January, 1848, and saw the Governor and Secretary 1in the
act of signing the titles issued on that day; remembers nearly
all the names of the grantees. The title extended to Pedro Bus-
tamante was brought him by Crespin Flores aforesaid. That he
hes examined the title next to the interrogatories in thie suilt,
extended to Pedro Bustemante, and from his knowledge of the same,
it was extended in accordance with the provisions of Decree No.
24, and it had always been held by the authorities of the State
of Tamaulipas as a full and compl=te legal title from the dats
of the original concession by the authorities of the City of
Guerrero, and the said right was based upon the denuncio or sel-
ection of said land by the said Pedro Bustamante made previous
to the year 18B36.

By the depositions of the witness, Jesus Pena Vela, to-
wit: That he has held the following offices in Cuerrero, Mexico:
That of Regidor or Councilmen, in the years of 1860 and 1862,
and that of Constitutional First Alcalde in the year 1871.

That in 1835, the Licentiate, Antonio Cenales, Was Surveyor Gen-—-
eral of the Stete, and they had under the laws of the State

of Temaulipas, authority to extend the sald title to Pedro Bus-—
temente. That he is well acquainted with the provisions of De-
eree No. 24 of the nineteenth of October, 1833, passed by the
congress of the State of Tamaulipas, Mexico., That he was present
and heard the witness Andres Garcla, in answer 0 this interrog-
atory, five his explanation of the provisions of said Decree No.

24, the proceedings under it had bpefore the Ayuntamiente, and

50. their legal effects, and he says that the same is a trud inter-

= /_:;__4. -r';;,.'f,.'é 2



51.

Pretation of said Decree, as this witness understand it. That he
has examinad'the title attached to the interrogatories in this
suit, extended to Pedro Bustamante, and from his general Knowl-

ddge of these titles, the same wrs extended in accordance with

the said Decree lNo. 24, and 1t has always been held by the author-

ities of the State of Tamaulipas, as a full and complete legal
title from the date of the original concession by the asuthori-
ties of the City of Guerrero, and the said right was based upon
the demuncio or selection of said land made by the said Pedro
Bustamante previous to the nineteenth orf December, 183§.

To all of which evidence of said witnesses, and each of
them, the plaintiff objected, on the ground that all Cf Bald tes-
timony so offered, was incompeﬁent and irrelevant, and 8l1so that
it ealled for an opinicn of the witness on matters concerning
which they were not competent to give an opinion, and that for
8ald reasons, the said testimony was inadmissible; which obiisct—
lons were susteined by the Court and all of said evidence ex—
cluded. To all of which ruling and action of the Court, the
defendante then and there in open Court excepted for the follow-
ing reasons, to-wit:-

155 Because the said testimony and all of it, was competent
and releevant.

2. Because each and =11 of said witnesses, as shcwn in their
8ald testimony, had fully qualified themselves to express an cp-
inion touching the construction and application in the State of
Temaulipas, of the Mexiecan lawe and the usrges and customs then
in force, and as to which they spoKe by stating the many and
di;farant pfricial positions which they had heid in the seld city
of Guerrero and State orf Tamaulipas, the discharge of the duties
of which official position necessarily involved a knowledge

and administration of the laws and the urages and customs then
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in force and being applied and enforced in said City of Cuer-
rero and in the State of Tamamlipas.

3. Because the construction given said laws, and the usages
and customs of the State of Tamaulipas, by the Mexican author-
ities charged with the construction end enforcement of sald laws,
at the time mand under which the defendants in this cause derived
and claim their title and right to the land in controversy,
furnishes and is the law, and the only law, by which should or
could be determined the right and title of the defendante to the
land in controverey herein on the trial of this case.

- Because the testimony of the witnesses, showing the con-
struction end application of the then laws and the usages and
customs of the “tate of Tamaulipas by the then prorer authori-
ties of such State, wes and is the only m-nner by which constmict-
ion of said laws and the usages and customs, and their appli-
cation and enforcement by the proper Mexican authorities, could
be shown upon the trial of this cause and the rights of the de—
fendants determined thereby.

e Because the construction of the lawe of their country
and their application, and of 1ts ussges and customs in the pre-
mises by the then officers and Tribunals of the State of Tamau-
lipas then charged with that duty, was and is the lawunder which the
rights of the defendants in this controversy accrued and werse
created, and which alone should govern the Court in the trial
of thie cause in determining their right and title to the land
in controversy.

6. Because the sald laws, together with the construetion
and application therecf, and the usages and customs of the State
of Tamaulipas, as testified to by the sald witnesses, and sach
of them at the time vested in the defendants the property, title
and right to the land in ccntroversy herein,

52. 7. Because the sald testimony of the salid witn:sses as to
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such construction and epplieationﬁof'tha lavs, and as to such
usages and customs, were matters of fact within thelr knowledge,
to which they could testify, even though it ghould be admitted
they were not experts in the construction and application of
such laws, and the usages and customs;

And now here present this, their bill of exception to all
such ruling and action of the Court, and pray that the same
here now be made a part of the record in this cause, whichals
accordingly here now 80 done.

The foregoing bill of exception is allowed with this ex-
planation: There is s2t out in the bill many thinzs that were
proven without being objected to and whibch are inserted in the
bill merely for the purpose of explaining the portion of the
testimony which ~as excluded, The testimony which was objected
to and which was excluded was that of the witnesses to the effect
that the title which the witnesses testified about, as well as
all similer titles, was a complete title, and that it was re-
garded by the authcritiles of Tamaulipas as being a complete ti-
t1e, and that under the decree No. 24, of October 19,1833, an
application for land and an adjudication by the Ayuntamiento that
the applicant was entitled to the benefits of said decree, fol-
lowed by a survey of the land denounced, vested a complete ti-
tle in the applicant.

Examined and approved,
V. L. Br oo k s, Judge.

(Endorsed) No. 20547. The sState of Tﬁxas.va. Jas. J. Hay-

nes et al. Defendants' Bill of Exceptions No. 1. Filed July 5,
1904, Jas. P. Hart, Clerk.
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APPEAL BOND.

Filed July 8,1904.
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The State of Texas ) In the District Court of Travis County,
No, 20547. vs. )

Jas.J. Haynes et al ) Texas, 26th, Judicial District.

Whereas on the 16th day of June, A.D. 1904, The State of
Texas, plaintiff in the above entitled cause, recovered a final
judgment in said cause in the District Court of Travis County
for all the land sued for and in said judgment described, and
for a writ of possession thereof, and for costs of suit, against
the defendants James J. Haynes, Leonard Haynes, R. A. Haynes,
and Sabzs Mesa severally, all of whom reside out of Travis County,
the co-defendants of sald Leunard Haynes alsc Trecovering of
him their coste, which judgment appears of record in the
minutes of said Court in Book V on pages 492 Bt seq., from which
judgment the defendsnt Leonard Haynes has gprealed and desires
to perfect his sasid appeal to the Court of rivil Appeals for the
Third Supreme Judicial District of Texas:

Now, therefore, we, the sald defendant l.eonard Haynes,
as principal and S.V. Edwards and M.T. Cogley, as sureties,
acknowledge ourselves indebted and bound to pay totthe State of
Texas, plaintiff, and to James J. Haynes, R.A. Haynes and Sabas
Mesa, defendants, the sum of two hundred dollars (such sum being
double the probable amount of the costs in the Court of Civil
Apreals, Supreme Court and the Court below, as fixed by the Clerk)
conditioned that the appellsnt shall prosecute his appeal with
effect, and shall pay all the costs which have accrued in the

Court below, and which may accerue in the Court of Civil Appeals
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and the Supreme Court.
Witness our hsnds this 5th day of July, A.D. 1904.
Leonard Haynes,
Defendant, Appellant|
By J. F. M1 11 ally,
his attorney.
S. V.Edwarads,

M. T.Coc g 1l6 Y.

The State of Texas )
county of Webb. )

I, B.7. Leyendecker, Clerk of the Listriet Court of
¥ebb County, Texas do hereby certify that the sureties on the
within bond are residents of Webb County and are good and suffic-
ient, and that if such bond were offered in a proceeding in this
court I would approve it.

Given under my hand and the seel of said Court at office
in Laredo, Texas, this 5th., day of July, A.D. 1904.

BJ.LeyendeceKkoeoer,

(seal) clerk District court of Webb County, Texes.

Approved, July 8, 1904.
J as.P.Harit,

Clerk.

(Endorsed) No. 20547. The State of Texas va. Jas. J. Hay-
nes et al. Appeal Bond. Filed July8,1904, Jas. P. Hari, Clerk.
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ASSIGNMENT OF ERRORS .

Filed September 19,1904.
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The State of Texas ) In District Court, of Travis County, Texas
lio. 2054%7. vs. )
Jas.J .Haynes et a1l ) 26th. Judicial Distriect.

Now cames the defendant Leonard Haynes, appellant, and
assigns as errors commited upon and during the trial of thise
cause the following:-

First. The Court erred in 1its judgment overruling the except-
icns of defendant to plaintiff's petitioh, questioning the jur-
isdietion of the Court over the persons of defendants and over
the subject matter of the suit,- 1t appearing from plaintiffs
petition that none of the defendants reside in Travis County and
that the land in controversy 1s situated in Zapata County, and no
fact is alleged in the petition to bring within the jurisdiction
of the "ourt éither the persons of the defendants or the subject
matter of the sult.

Second. The Court erred in adjudging to plaintiff’ any of the
lands sued for and claimed by this defendant in the third para-
graprh cof his answer, plaintiff not having proved its case as al-
leged, and having failed té prove its title to the same by a
rreponderance of the evidence.

Third. The Court erred in rendering judgment for plaintiff
for the lands claimed by this defendant in the third:; paragrarh
of his answer, because the facts proved by thls defendant under
gaid paragraph of his answer shcwed that valid inchoate grants
of such lands had been made by a former govermment to those under
whom he claims, and rights of property in sald lands accrued at
the time of the treaty of Guadalupe Hidalgo between the United
States and Mexico which were and are protected by the terms of

such treaty, and which grants were confirmed thereby.
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Fuurtp. The court erred in rendering judgment for plaintiff
for the lands claimed by defendant in the 3rd. paragraph of his
answer, because the evidence showsd that this defendant held le-
gitimate title to saild lands under a former government and
possessed rights of property thereto protected by the terms of
the treaty of CGusdalupe Hidalgo =nd the law of nations; and such
judgment violated the terms of sald treaty as well as the law of
nations.

Fifth. The Court erred in not rendering judgment for this de-
fendant on the facte proved under the third paragraph of his
snswer for the land therein claimed, because possession under
ciain of title to such lsnd was shown, uncuesticned by the form-
gr Mexicon government or by the governments aucceeding, since
the year 1834; a time sufficient to confer a title by prescripti-
ion or presumption of a grant.

eixth. The Court erred in not rendering judgient for thils de-
fendant for the lands claimed in the third paragraph of his an-
swer,because he proved a good =nd valid title thereto in himself
by & preponderance of the evidence,

seventh. The Court erred in not holding that the final ti-
tlas to the lands embracing those claimed by this defendant in
the third paragreph of his answer, issued by the Governor of Ta~-
maulipas on the 2nd. day of January, 1848, were good and velid
titles, becsuse the governor had the power at that time to issue
final title to lands where the rights of the grantees originat-
ed prior to the 19th day of December, 1836.

Eighth. The Court erred in not rendering judgment for this
defendant for the lands claim by him in the third paragraph of
his answer, on his tender of the original price or value of such
lands as fixed by Decree No. 24, of October 19th,1833, under which
he holds:; no time 1imit havin= been fixed by law within which

such payment should be made.
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Ninth. The Court erred in excluding the testimony of Jose Ma.
Martinez and others, offered by defendantr as tending to establish
an official construction and a usage and custom of the author-
{ties of Tamaulipas by which the law known as Decree No. 24
of October 19th 1833 of the State of Tamaulipas, in connection
with a favorable rdjudication by the Ayuntamisnto of any of the
municipalities nemed therein upon an application of an inhabitant
made therzunder, and a denouncement and survey of the land de-
signated by the inhabitant, oporrted as vesiing in the interested
party the full legal title to such land, and that the issuance
of a finel title by the Covernor wss not regerded as necessary,
and alsc to show why final titles had been issued by the Covern-
or in 1848 in some cases,— as shown by Bill of Exceptions No.

1; because such construction, usag= and custom is a part of the
1sw of this case when proved, and under tie same the defendant
was entitled to judgment for the land claimed by him in paragraph
third of his answer; and also for the other reasons set out in
gaid bill of exceptions.
o PacHow 31 a1l
Attorney for sald defendant.
(Endorsed) No. 20547. The State cf Texas vs, Jas.J. Haynes

et al. Assigmment of Errors. Filed Sept. 19, 1904, Jas. P.Hart,
CleIk.

ORDER-ORANTEII NG TWRENTY 1A Y S.
June 18, 1904,
The State of Texas )
20,54"7. ve. ) On this the 18th day of June, 1904, it is
Jas. J. Haynes et a1 ordered by the court that the parties
hersto be and they are hereby allowed twenty days from and after
final adjournment of this term of Court in which to prepare and

file a statement of facts and bills of exceptions in this case.
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The State of Texas ) In the District Court of Travis County,
20,54%7. vs, )
Jas.J. Haynes et 21. ) Texas.
¢lerk's Costs,
Toezeting Sult ......++. R R ST s 20
Issuing Citations etc.ee.. . oo snacnns st erns e nanne. ool
Issuing Notlice & Duplicate ............. s sadna fata seseses LoD
Issuing Copies of Petition & Certificates ........... 9.00
Entering APDOATANCSE ..escssssssssssssressassssstosaans .75
Entering Contlnuances ....cveeecese N e g
EntoTing OTdeTrB .s.ceesssssasssssnnasssssstccsronsroses 1.50
F1ling papers c.ecsccssessse S e e e S e e e
Entering Judgment .....ccccc..000 e bl s e
Approving Bond +........-.. i R R e e L B L
Trengeript «c.c..c04. A P T o e S o e el
Filing and certifying Brief .......ieecveeriernncncaaes .90
Paxing Costs .cvaasnsos T L e s e et R .25
clerk's Costs forwarded ........ e o BT
Sheriff's and Miscellaneous Custs.
clerk's Costs brought forward ..........$62.30
shff. Zapata County, cit. & mil........ .ovvvvvucanesn.. 3.356
Shff. Webb county, clt. & Mil...covecnecnnecre .o ea aio A
Stenographer Fe8 ..ccecessssrsassnccnscar anren S ek
F.H. Smith, Stenographer ............ BRE e o O e () A0 0
Ser—ice of 2 notices ............ R A R T . 4.00
G.S. Matthews, venire £88 .....ecrvvrerrnscccnnencens .50
Mot Rl COSEE e s ah e s i cOLL50
59.

./:E{:J"f---.- rz‘é_! '\-;l" JIIK’/LF,"]



- O e o mm e o mm mm e e e m  a EE o m mm e mm mm mm mm e R e e me e e e

glark's

Certif- ¢L BRRE's CERTIPICATRE,
icata.

oSl MR R BT R oR WE E
ol B R T (0 LT R B )

I, J as, Pa Hart Clerk of the District Court of
Travis County, Texas, do hereby certify that the above and fore-
going on 59 pages 1s a true and correct Transeript of all the:
proceedings had in cause No. 20,547 of The State of Texas vs.
James J. Haynes et al as the sams appear of record and on file

in this offics.

In witness whereof I hereunto set my hand

and seal of office at Austin, Texas,
-

8F oo /= A.D. 1804,

this Fept

Cle District court,Travis County,Texas.

60.
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Bo. by ST5
In the Court of Civil Appeals, 3rd

Appellant |

Vi
Supreme Judicial District of Texas.
The ttate of Texse,
: : Appellee,

- fotion for a ‘liehearing -

Now comes the appellant’ in the above styled mnd numbared cause, and
move§the court to set aside the Jjudgment rendered herein on the 26th day
of January 1905, and to grant & rehearing in this cause, for the follow-
ing reasons, vis:-

F¥irst. Thie court erred in its conclusion of law that the #10.00 per
league provided by Lecree %o.24 of Notober 1833 must have been puaid to
the State of Tumaulipae prior to the occupation of the American troops
in 1846 in order to vest such an equitsble title to the land in the
grantee as is pratuﬁteﬂ by the treaty of Guadslupe Hidalgzo; beouuvse the
true and real oconsideration for such grants had been given by the merito-
rious uvervice ol the grantes in defending the frontier against the hostile
Indians, wnd such grunte were intended as compensation for sueck service.
ctote ve lela, 47 Teuus 316.

The ;10.00 per league was evidanfly #n offioce fee for issuance of
the grants, & less sum than the patent fee required to be paid by the
Stante of Texas.

Seoond. This court erred in ite rulinmg that the '1n.0U per leagzue
must have been paid to the itate of Tumaulipas prior to 1847 in order
to n:aata an equity in the grantees protected by the treaty of Guedalupe
'iidnlgo, and in holding in effect that there wes no impediment ehown %o
the making of euch payment; because 1%t appears by the record tnet the
country wus in an unsettled condition and exposed to the constant ravages
of hostile Indians who dostroyed the stock snd property of the settlers
and kept them poor, &nd the fair presumption at thie dietenge of time is
that such losses made it imposeible for them to pay. ftate vs ‘ala, 47
"exag J316.

Third. This court erred in holding that the presumption of the grants
as contended for by nppallantﬁria disproved and negatived by the faots in
the record, and in refusiny to prepume such grante; because there is no
evidence in the reocord repelling euch presumption, and all the faots
proved, coupled with poesesslon for over sixty-five yeare, require the

grante to be presumed.
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1f£f 1%t be %“rTue, B8O neld by thnie gourt, that the letter of November
1847 reoliting payment is not competent to prove the fact of pﬁymeptlhe-
cause the offilcer had then no legal right to receive the money, and that
the final titles of January 1848 are not competent to prove any fact
steted in them beocsuse the governor of mumaulipas then had no power to
issue the grants, then such duaumunta nnnnot be considered for any pur-
pose, and the record remnins nlaar anﬂ fron of any evidenoa rapallinb
tha praaumptiun of & grant. |

Fourth. This court erred in its conolusion of 1aw, that thpllattar
of November 1847 and the final grante of Jenuury 1848 repel the presump=
tion of grants et & proper tdme; pbeosuse the true rule requires 1o foevor
of lony posseseion nthe presumption of all that may pe necessary to the
repose of the title, - to the sbsolute assursnce pond quietude of the pos-
gegsion." "1t assumes that all that misht lawfully neve been done %o pers
feot the legal title wae in fact done end in the form prescribed by law."”
United “tates Vv8 Chevez, 179 u.s.,609, 522. cpepperd Ve Barrisén, b4
Texag 96.

in connection s1tl the posseasion {for over 6D years end the praoi of
all the other raquiramunta a;cept peyment of the money and issuance of
finnl titles #ithin the fproperT time, the rule requires the presumption

of such payment and issuence of title within tne proper time. 1t should

even be presumed, {f pecessary, that the titles 80 jgeued had been lost,
end tust those jesued in Jenuary 1848 were jssued to supply the loesB.

Fifth. This gourt erred in holding that 4t could not apply the genercl
principles of equity under the law of 1901 under whion the suit wee tried,
and in holdipg that ite equily Juriadiction jo limited by the said law,
and that therefore it could not render judgment for the priaa fixed by
the law of October 1833 ugon the tender of appellanth; becsuse tne law
of 1901 ?xﬁrﬂaely empo eTs the court %o adjudicate agpurding”tu the
p:inciples of uquity nso far as the ﬁgma are applioahla;“tana because in
the investigation of lend titles emanating from & former government the
anprt has gangrnl power %to apply the principles of equity. Fly v8 United
ctates, 171 U.3.,2E0.

gixth. This court arreﬁ in holding %that appellnnﬁh‘ tender of the
ten dullarﬂ per lesguc Wwas 1nuuff1n1int in that interoet wes not aleo
tanﬂarnd' because the payment of interest in such case under the fects

wnwad 12 mot reguired by the principles of equity; and becuuse neither
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the law of 1860 nor that of 1870 ror confirmation of llexican grants Te-
quired the payment of interest, DoOT does the 1la¥ of 1901; and beoauss the
evidence showed that the peyment had been innocently made once before &S
early ag if not prior bto yovember 1847 %o the State of rTamuulipes under
the belief that thet “tate was authorized to receive it: end pecause the
faote proved ghow that ta:aa heve heun levied and agcessed on the land
as titled land by the luthoritiaa nf Texaa ever sinoce unout the year 1870
or earlier, end that all nuch taxes have been paid; and hecausa appallan 8
hail no gufficient earlier opportunity to psy or tender said prioce; and
pecause 1t would be 8 miscorriago of Jjustice {{ men thould lose theilr
jand possessed by them for over 6D yeors ror failure %o tender interest
on so small an amount when the principal was never before claimed to be
dua or owing.

It is respect fully submitted that the 1sw of 1860 for confirmation
of suoh titles gave appellants no gufficient opportunity to establish
their rigzhte end pay the money due, if 8any, becausa it wes enacted on the
eve of tne oivil war end expired at the ternminntion of the war, gnd dur-
ing the time of its operation the courts of the territory in questicn
were rorely held, if held at 8ll, end the distracted condition of the
country made it 1mpraatia&hlu to establish or enforce & right through
gsuch courts. 1% ie publie history that the records of the aistrict court
of uapata County, which then embraced the lands in question, diesuppesred
during that war, sni have never since been found. 1% 1B aleo submitted
that und~r the construction given to the law of 1870 in the o@sex regors-
ed in 47th TexaB the proof then obtainable DbY appellants wap insuffiocient
to give them the benefit of that lew &nd therefore they had no opportunit,
to pey the $10.0° per league at that time. mhere was no other time prior
to the law of 1901 when the money could heve been paid to enyone suthor-
yged to receive it, and coneequently equity cunnot exact Paymant or tende
of interest at the earliest fair opportunity ned for payment of the d:bt.

ceventh. This uuurt orred in itse conclueion of law that appellanty
failed to epteblish thair right to the 1lsnd by & prepunﬂarancu of the

s A
evidence; beoause tho evidence shosed that appellanq&

#

had been in po8-
seseion of the 1and for over sixty-five year® prior to the filing of thi
gsult under circumstances raising the presumption of a grant; and were 1D
possession also under good and valid final titles or grents jssued oD

cenuary 2nd 1848 by the Governor of Tamaulipas based upon prior proceed-



il
inss had in 18Z4 and 18&5 whicn vested thﬁ equitable title in theu at
that time, and bound the conscience of the sovorelgnty of Temuulipas
ani nos binde the :tete of Texus to respect the same, - while the appel-
lees proved nothing exocept that 1t i8 the preesent successor of Tamaulipas.

Eighth, This oourt erred in holdlpg that the final titles issued in
January 1848 wore void for want of suthority in the Covernor of Temsu-
lipae at that time to grunt lands in the territory in gquestion; because
the issuunce of such final titles at that %ime was but the performance of
a ministorial sot to vest the legal title in the party who had long prior
thereto becowe the eguitable owner of the land, und was within the zcopo
0¢ his euthority and therelore valid.

itate ve DeToon/64 Texus 556.

Iaver vs Yaker, 9 “allace J2.

Appellent respectfully shows to the court that C.K.Bell, who now
resides in Fort Worth, Texas, was Attorney General of Texas and attorney

of record for appellee in this suit; and that R.V.Davideon, who resides

in the City of Austin, Texas, 18 the present Attorney General of Texas,
and is regarded as the proper attorney of record for sppellee at the
pregent time.

Wherefore appellant prays that the said Judgment of thie court be 4

get nside and a rehearing granted, and judgment be here rendered for

Attorney of record for eppellant.
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éTATE 0. TEXAS, ATTORNEY GENEPAL'S OFFICE.

In the Court of Civil Appeals for the Third Supreme Judi-

cial District of Texas,

1LEONARD HAYNES, 3
Appellant .,

YB.

THR STATE OF TEXAS,.
Appellee.

""‘I*‘

Appeal from the District Court of Travis County.

anpansan

BRIEF FOR APPELLEE.

aERBERRSE

STATENENT OF THE NATURE AND RESULT OF THE SUILT.

This suit was brought under authority of the Act of the Legisla=
ture of Texas approved February 23rd, 1900, for the recovery of sev-
eral tracts of 1and surveyed and gset apart for the public free
gchools. The defendants other than Leonard Haynes digclaimed.

The defense of the defendant Leonard Haynes is correctly set forth
in his brief. The appellee by aupplamuntal petition get up the
fact that those under whom Haynes claimed title to the land had in-
stituted a suit under the act of 1870, and that the decision of the
gupreme Court had been adverse to the title under which Haynes now
agserte ownership of the land. The evidencs established the fact
that under the act of 1870 suit was instituted by Pedro Gutierres,
claiming to be one of the heirs of Ygnacio Gutierres, against the
gtate for the purpose of having the grant to the land described in hi
petition (being part of the land sued for in this casp) oonfirmed;
and also that suit was instituted by Manuel Ramirez under Act of
1870 against the Btai. for the purpose of having confirmed to him the
title to the land desoribed in his petition, it being a part of the
land sued for in this case, In each case judgment was rendered in
favor of the claimant in the trial court, put on appeal the judgment
was reversed and remanded by the Supreme Court, (47 Tex. 322); that

thereafter the ocases were dismissed from the docket of the District
Court of Travis County where they had been pending.

-
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The evidence further showed that thereafter the lands covered
by what was claimed to be a grant were located, alternate sectlions
bveing surveyed for ths school fund. It was for the recovery of
these alternate sections that the suit was brought . The trial re=
sulted in & judgment for appellee, from which this appeal was taken.

FIRST COUNTER-PROPOSITION UNDER APPELLANT'S SRCOND, SIXTH
AND EIGHTH ASSIGHMENTS OF ER7OR.
The court did not err in adjudging to plaintiff the lands sued
for, the plaintiff having mde out its case by showing that the lands
had been located for the benefit of the common free school fund.

STATEMERT.

The plaintiff introduced in evidence the field-notes of the sur-
veys of the land sued for, and also of the 320 acres of unsurveysad
public domain in Zapata County, and thereby nmade out its case. The
defendant's defense consisted in a claim of a grant made by the State
of Taraulipas to one Xanuel Ramirez in the year 1348,

3 0 B g (AT 1 - W G D)t s e
Stat: of Texas V8. xHanucl Bustamente, 47 Tex. 320,
State of Texas vs. Manuel Ramirez, 47 Tex. 322,

State of Texas vs, Pedro Guiterrez, 47 Tex. 322,

ARGUXENT. i

The appellant who had located the certificates after the judg-
ment of the Supreme Court in the cascs which are referred to as being
reported in the 47th Texas Supreme Court Report, located railroad
certificates upon the land and is holding the land located by virtue
of the railroad certificates under such locations, and is claiming
the remainder of the land under the alleged grants to Ramires and
Guiterrez. These grants hava been exyressly held to ‘t:e void,in the
cases already referred to.

SRCOND COUNTRR-PROPOSITION UNDER APPELLANT'S SECOND ASSIGN-
MENT OF ERROR, AND COUNTER-PROPOSITION UNDER THIRD
AND FOURTH ASSIGNMENTS OF ERROR.
An imperfect title emanating from a former, and unrecognized by
the existing govermment, forms no foundation for an action, and con-

stitutes no defense against one.

A3



STATEKBEBANT.

The documents read in evidence by the appellant constitute
nothing more than an inchoate claim to the land which had never been
eecognized or validated by the legislature of the Republic or State
of Texas. (TIr. p. 65). The Treaty of Guadalupe Hidalgo was by its
terms expressly limited to the protection of titles which were com-
Plete,

AUTHORITIES,
Paschal vs., Perez, 7 Tex. 347.
Trinble vs, Smithers, 1 Tex. 7E£9,
League vs., DeYoung, 2 Tex. 500,
Land Comniss ioner vas. Bell, Dallam 368.
Hous ton vs. Robertson, 2 Tex. 1l&.
Norton's Succession ve. Commissioners, 2 Tex., 3H&.
Kempner vs, Victoria, 3 Tex. 138,
1l Sayles Real Estate Laws, Sec, 514,

ARGUKENT.

There was no claim that the defendant had & complete grant
from the State of Tamawlipas prior to 1848, and the act of the gov-
ernor of Tamaulipas of the date mentioned hns been held to be void
by our Supreme Court, It is within the power of the legislature
to confirm or to refuse to confirm inchoate grants. Under the Act
of 16870 inchoate prants were authorized to be confirmed. The Act
of 1901 differed from the Act of 1870 in this respect, and the
courts under the last mentioned act were not authorized to consider
inchoate or incomplete grants. By the terms of the Treaty of Guada-
lupe Hidalgo as originally made provision was made for ‘the protection
of inchoate grants, but the Senate of the United States struck from
the treaty the provision which would have had that effect, and in
lieu thereof, Wy virtue of a protocol, subsequently entered into,
and which was consented to by the kexican govermment, limlited the
effect of the treaty to the confirmation of such grants as were com=

Plete on the 2nd day of March, 1836,



COUNTER-PROPOSITION UNDER APPELLANT'S FIFTH ASSIGNMENT OF ERROR.
Limitation will not avail as against the State,

STATEMENT.,
The State of Texas was the plaintiff in the suit.

ATUTHO R1ITI XS,

Brown vs. Sneed, 77 Tex. 471,

ARGUMNMENT,

The State had not recognized the right of the defendant or those
under whom he claimed the land sued for. On the contrary, the State
had repudiated such claim time and again, first by the suits which
have already been referred to, and also by patenting the land on loca=-

tions by virtue of certificates.

COUNTER-PROPOSITION UNDER APPFLIANT'S SEVFNTH ASSIGN;ENT OF ERFROR.
The governor of Tamaulipas had no authority to grant lands in

Texas on the 2nd day of ¥areh January, 1848,

STATENXKENT,

What purports to have been a grant of the land in controversy by
the governor of Tamaulipas was executed on the 2nd day of January,
1848,

AUTHORITIES,

State of Texas vs, Buatamente, 47 Tex. 320,

.
ol i £f L

Attorney General, for the Btate

of Texas, Appellee,

p
- W A el = T
Poleat bl F /B S

e




=

REPRODUCED FrOM THE

HOLDINGS OF THE
STATE ARC
FILED IN HIVES
SUPREME COURT
APR 2 7 1906
No. 345.5.

IN THE COURT OF CIVIL APPEALS OF TEXAS

THIRD 8T P‘RE}LE JUDICIAL DISTRICT.

LEONARD HAYNES, Appellast,
V..

THE STATE OF TEXAS, Appellee.

APPEAL FROM THE DIsTRICT COUET OF Traviz CoUNTY.

. BRIEF FOR APPELLANT.

J. F. MULLALLY,
Attorney of Record for Leonard Haynes, Appellant.

Gammel- B‘m:uman Publulmg oy,
v‘. r q

mhn, Texas.

O/ #° +7 dnout)




IN THE COURT oF CIVIL APPEALS OF TEXAS

THIRD SUPREME JUDICIAL DISTRICT,

LEONARD HAYY ES, Appellant,
i
THE STATE oF TEXAS, Appellee,

APPEAL Froag THE Distiier Court oF TravIs County.

BRIEF FoR APPELLANT.

STATEMENT gF THE NATURE ixp Resvrr op THE SUIT.

This was an actiop in the form of trespass to try title, brought by the
State under the act of the Legislature of Texas approved September 3,
1301 (General Laws of the first calleq sesgion of the Twenty-seventh
Legislature, Pages 4 to V), in which Judgment was rendered for the
plaintiff for the recovery of the land sued for. Appellant and three
others were Damed as defendants ; the three others filed disclaimers and
appellant defendeq.

Plaintiff alleged in jts petition, filed March %6, 1903, that on the first
day of January, 1898, the State of Texas then was and still is the owper
in fee simple (the same belonging to the common free schoo] fynq of
the State) of four tracts of land in Zapata County, therein described,
dggregating 3500 acres, and was in possession of said lands, angd op said
day was dispossessed by defenda.nts, and prayed for the recovery of the

-5.)
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¥ Appellant answered to the merits:
i g : g (1) By plea of general denial and not guilty. (Tr. 8.)
M (2) By plea alleging that the lands sued for are parts of two certain
jr Mexican grants, both having their origin prior to the 19th of December,

1836, by adjudication of the ayuntamiento or municipal council of
Guerrero, by virtue of Decree No. 24 of October 19, 1833, of the Con-
gress of Tamaulipas; denouncement and survey of said grants by the
Surveyor General of Tamaulipas in 1835; final titles to said grants is-
sued by the Governor of Tamaulipas on January 2, 1848; continuous
possession since about 1828 and 1829 up to date of institution of this
suit, resurvey of said grants by the district surveyor of Zapata land
district in 1876 and 1879, respectively, and invoking the protection of
the treaty of Guadalupe Hidalgo and the Constitution of the United
States. (Tr. 8-13.) '

(3) By tender of the original price of said grants of land as fixed
by said Decree No. 24. (Tr. 13.)

Plaintiff, by supplemental petition, and for the purpose of showing
that the State of Texas never recognized said grants, pleaded the record
| of two certain suits brought against the State for confirmation of said
grants under the law of August 15, 1870, which suits were finally dis-
{] : missed by the claimants. (Tr. 13-15.)

This cause was tried without a jury and judgment was rendered for
1 plaintiff for the recovery of the lands sued for; defendant excepted and
gave notice of appeal (Tr. 16-20), filed bond (Tr. 54), and assigned
errors. (Tr. 56-59.)

SECOND ASSIGNMENT OF ERROR.

The court erred in adjudging to plaintiff any of the lands sued for
and claimed by this defendant in the third paragraph of his answer,
plaintiff not having proved its case as alleged, and having failed to prove
its title to the same by a preponderance of the evidence. (Tr. 56.)

FmsT PROPOSITION UNDER SECOND ASSIGNMENT.

The party sued being in possession, his title and possession are pre-
sumed to be consistent, and both rightful and lawful, until the contrary
is shown by a preponderance of the evidence on the part of the plaintiff
who seeks to disturb the same; and in this case where the State is the
claimant the presumption that its title is valid does not apply to lands
formerly in Tamaulipas and acquired by treaty while in possession of
individuals under claim of right, and it must show title.

STATEMENT.

Plaintiff introduced in evidence the field notes of three surveys of land

TR TR e S T R e L e W 5 1
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and of 300 acres of unsurveyed public domain (so claimed), all in
Zapata County, aggregating 3500 acres, the three surveys surveyed for
the State by Leonard Haynes, county surveyor of Zapata County. in
May and September, 1334, by virtue of land certificates; which field
notes are the same as deseribed in the petition. Plaintiff next intro-
duced in evidence a sketch map from the General Land Office of a part
of Zapata County (which is inserted in the tramscript between pages
22 and 23 by order of the trial court) showing delineated thereon the
two original grants claimed by defendant, and a number of smaller sur-
veys covering the same: among these smaller surveys, the “first tract”
mentioned in the petition, being survey No. 427 of 1280 acres. and
240 acres of the “second tract,” which is survey No. 428, are upon the
land claimed by defendant as originally granted to Manuel Ramirez;
and the south half of survev 431 (third tract) of G40 acres, and the
east half of the 300 acres of unsurveyed land (fourth tract) are upon
the land claimed by defendant as originally granted to Ignacio Gutierrez.
(Tr. 21-23.) Plaintiff then rested.

Defendant read in evidence a final grant made by the Governor of
Tamaulipas, {ogether with a plat and field notes of a survey made by
Antonio Canales, Survevor General of Tamaulipas, for Ignacio Gutierrez,
as follows: _

“Third seal. National Coat of Arms, Years 1848 and 1849. Fifty
cents.

“Francisco Vital Fernandez, General of Brigade in the Army of the

Mexican Republic, and Governor of the State of Tamanulipas:

«Tn consideration of the fact that the citizen Igno. Gutierrez has paid
into the treasury of the State the twenty dollars at which were valued
the two sitios of pasture land that he has denounced at the place of
Los Mogotes, as appears by the despatch containing the authoritative
information of the fact. using the power conferred upon me by the law
governing the subject, I have determined to adjudge to the citizen Igno,
Gutz., for himself, his heirs and successors, the indicated two sitios of
pasture land according to the limits and demarcations manifest in the
map annexed.

“Wherefore, I command the authorities and inhabitants of the State
to hold and recognize the said citizen Igno. Gutierrez as the legitimate
master and owner of the aforesaid two leagues of pasture land that have
been granted to him.

“@iven at the city of Victoria on the second day of January, eighteen
hundred and forty-eight.

“Franco. V. FERNANDEZ,
" “Rubric.
“ANDRES (GUERRERO,

“Second Official. Rubric.” (Tr. 24.)

Counil 11185
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The map attached to said title showed a plat of two leagues of land
with the names of the corners, the creeks and other natural marks, was
entitled “Pasture land of Los Mogotes, surveyed for the citizen Ignacio
Gutierrez,” and ended with the following explanation and signature:
“Explanation of the survey. The area contained in the foregoing
rectangle is of two sitios of pasture land, surveyed to the points indi-
cated in the map, after correcting the ten degrees variation to the north-
east which the needle has in this region. This tract of land is bounded
on the southwest with the back lines of the lands of the Rio Grande and
on all other directions by vacant lands. City of Guerrero, Jany. 5, 1835.
Lic. Anto. Canales. Rubric.” (Tr. 25.)

Defendant introduced in evidence a certified copy from the records of
the municipal council of Guerrero, Tamaulipas, Mexico, showing that
on the 29th of August, 1834, said council, upon the application of
Ignacio Gutierrez, determined that he possessed the qualifications en-
titling him to receive land according to the provisions of Decree No. 24
of October 19, 1833, of the Congress of Tamaulipas. (Tr. 23, 24.)

It was proved that the expediente of Ignacio Gutierrez for the land
denounced by him was in existence in the archives of Guerrero in the
year 18335, it being one among about twenty expedientes (Tr. 26-28),
and that in November, 1847, the second alcalde of Guerrero transmitted
seventeen titles “which contain the vacant lands demounced and sur-
veyed from the year 1831 to that of 1835,” to Antonio Canales, at Vie-
toria, for presentation to the Governor. (Tr. 32.)

Defendant then introduced in evidence a copy of a plat and field notes
of & survey of said tract of two leagues called Los Mogotes, made by
Felix A. Blucher, district surveyor of Zapata land distriet, in December,
1874, and resurveyed and recorded in Zapata County in 1876, in which
field notes the land is described as two leagues called Los Mogotes,
originally surveyed by order of the government of Tamaulipas, on the
5th day of January, 1835, for Ignacio Gutierrez. (Tr. 28-30.)

Defendant introduced in evidence the following final title issued by
the Governor of Tamaulipas to Manuel Ramirez:

“Third Seal. National Coat of Arms for the Years 1848 and 1849.
Fifty cents.

“Prancisco Vital Fernandez, General of Brigade of the Army of the
Mexican Republic and Governor of the State of Tamaulipas:
“Whereas, the citizen Manuel Ramirez has paid into the treasury of

the State the thirty dollars at which were appraised the three leagues

of pasture land that he had denounced in the place called La Laguna
de los Venados, as appears from the dispatch made to that effect, using
the powers that the Congress has pleased lately to concede me and those
that the law upon this particular confer upon me, I have resolved to ad-
judicate to the citizen Manuel Ramirez, for himself, his heirs and suc-

crenden 91198
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cessors, the aforesaid three leagues of pasture land according to the
limits and demarcations that zhall be placed at the time of making the
survey.

“Therefore, I command the authorities and inhabitants of the State
to hold and recognize the aforesaid citizen Manuel Ramirez as the legiti-
mate master and owner of the three leagues of pasture land that are
granted to him.

“Given at the city of Victoria on the second day of the month of
January, eighteen hundred and forty-eight.

(State Seal) - “Franco, V. FER¥ANDEZ,

{ Rubrie.)
“ANDRES (GUERRERO,
“Second Official. (Rubric.})” (Tr. 31.)

Defendant then introduced in evidence the field notes of a resurvey
of said Laguna de los Venados tract of land made for Manuel Ramirez
bv the county surveyor of Zapata County on October 28, 1879, which
field notes were duly recorded in said county surveyor’s office on Decem-
ber 18, 1879. Said field notes deseribe the land as shown in defendant’s
answer. (Tr. 32.)

Defendant then introduced in evidence, by consent, the deposition of
Andres Gareia taken in 1878 in the case of Pedro Gutierrez v. The State
of Texas, then pending in the District Court of Travis County for con-
firmation of the title to said Los Mogotes tract of land. Said witness
testified in substance, as follows: “I was Municipal Commissioner of
Guerrero, Mexico, in 1855, alderman in 1857 and 1859, and second
alealde in 1861. I have known the Los Mogotes tract of land described
in the plat attached to the final title issued to Ignacio Gutierrez since
1830 or 1831, and I know that he was then in possession of szid land.
I am familiar with the law known as Decree No. 24 of October 19, 1833,
for denouncing lands; when said decree was published all parties de-
nouncing modified their denouncements to take advantage of the privi-
lege granted by said Decree No. 24, without destroying the ones they had
already made and to have that right with more force, by the antiquity
of their ownership; the title of Ignacio Gutierrez was issued under said
Decree No. 24. I have seen Ignacio Gutierrez’s denouncement of zaid
land with the approval of the ayuntamiento of Guerrero, and the plat
and field notes of the surver made by Lic. Antonio Canales, and the
expediente formed thereon, all in accordance with said Decree No. 24;
that expediente was destroyed by the French troops in Vietoria about
1865.” (Tr. 33.) :

Defendant, by consent, also introduced in evidence the deposition of
this same witness (Andres Garcia) taken in 1878 in the case of Manuel
Ramirez v. The State of Texas, then pending in the District Court of

T e m e B ey
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F Travis County for confirmation of the title to said Laguna de los
'q‘ Venados tract of land. This witness, after stating the variouz official
! positions he had held in Guerrero, as above set out, further testified: “I
\ have known the Laguna de los Venados tract of land since the vear 1832,
| and it was then occupied by Manuel Ramirez ; the final title to this land
_ extended to him was issued under the law known as Decree No. 24 of
| October 19, 1533 ; he denounced it before December 19, 1836, under said
| Decree No. 24 with the approval of the ayuntamiento of Guerrero. I
have seen the expediente that was made upon such denouncement and
know that it was made under said law, and everything was done in
accordance with said law.” (Tr. 34.) '

Defendant, by consent, also introduced in evidence the deposition of

Manuel Ramirez taken in 1875 in said case of Manuel Ramirez v. The

State of Texas, who testified in substance as follows: “I am Manuel

Ramirez, the person to whom the final title to the Laguna de los Venados

tract of land was issued ; I denounced the said land under the law known

as Decree No. 24 of October 19, 1833 ; made my denouncement to the

ayuntamiento of Guerrero; an expediente upon my denouncement was

made; I sent it to Vietoria by Pedro Reyna, who brought me back the

ii final title issued in 1848 ; I have occupied said land since 1829 ; in 1839

! the Indians killed two of my men and drove me off, but I went back to

it as soon as circumstances permitted, and have occupied it ever since.”
H (Tr. 34.) :

It was proven on behalf of defendant that Ignacio Gutierrez, to whom
the tract of two leagues called Los Mogotes was finally granted by the
Governor of Tamaulipas on January 2, 1848, first settled on said land
about 1830 and continued in possession of it until it was surveyed for
him in 1835, and thereafter under claim of right and ownership he re-
mained in the actual, open and peaceable possession of said land, culti-
vating the same and raising his live stock thereon, with his stock pens,
houses and other improvements, and with his servants, until his death
about the year 1860, except that from the year 1836 until about 1852
| the incursions of the hostile Indians occasionally drove him and his
i servants off the land ; that he was a Mexican citizen ; that since hiz death
I
|
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his heirs and their assigns, including the defendant Leonard Haynes,
have continuously held actual and open and peaceable possession of said
land by virtue of said title and proceedings, cultivating the same and
raising live stock thereon, with their houses, stock pens and other im-
provements, and their servants, down to the present time; that said
land has been assessed for taxes, and taxes have been paid thereon, as
land originally granted to Ignacio Gutierrez, ever since it was first put
upon the assessment rolls, about the vear 1874 ; and that all taxes thereon
have been paid by the defendant and his grantors, the heirs of said
Ignacio Gutierrez. It was also proved that the south half of the tract
of land described in plaintiff’s petition as survey No. 431, and the east
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half of the tract described in said petition as 300 acres of unsurveyed
public domain, are upon said Los Mogotes tract of land. (Tr. 35-36.)

It was proven on behalf of defendant that the said Manuel Ramirez,
who was 2 Mexican citizen and to whom the tract called Laguna de los
Venados was finally granted by the Governor of Tamaulipas on January
2. 1848, remained on said land from the time he settled on it in 1529
until the same was surveyed for him in 1835, and thereafter under claim
of right and ownership he continued in the actual, open and peaceable
possession of said land, cultivating the same and raising his live stock
thereon, with his stock pens, houses and other improvements, until his
death, about the year 1880, except that from the year 1836 until about
1852, the incursions of the hostile Indians occasionally drove him and
his servants off the land; and that since his death his heirs and their
assigns, including the defendant Leonard Haynes, have continuously
held actual and open possession thereof by virtue of said title and pro-
ceedings, cultivating the same and raising live stock thereon, with their
houses, stock pens and other improvements, and their servants, down to
the present time; that said land has been assessed for taxes, and taxes
have been paid thereon, as land originally granted to Manuel Ramires,
ever since it was first put upon the assessment rolls about the vear 1874;
and that all taxes thereon have been paid by the defendant and his
grantors, the heirs of said Ramirez. It was proved that the tract of
1280 acres sued for and described in plaintiff’s petition as survey No.
427 is located wholly upon the said Ramirez tract, and that the land
aued for and described in plaintiff's petition as survey No. 423 is located
partially upon said Ramirez tract or grant, the conflict being about 240
acres in the southeast corner of said survey No. 428. (Tr. 36-37.)

It was proven that the records of the ayuntamiento or city couneil of
Guerrero as existing in the archives and all other archives of said city,
are incomplete and imperfect, and many parts thereof missing, and that
the archives and records of Victoria, Tamaulipas, were destroyed by
French troops in the year 1864. (Tr. 35, 36.) Also that the land in
controversy is in that part of Texas which was formerly a part of
Tamaulipas, and was within the jurisdiction of Guerrero; and that said
two tracts, Los Mogotes and Laguna de los Venados, had been delineated
on the official county map in the General Land Office of Texas since
about the year 1870. (Tr. 38.)

It was also proved that the defendant Leonard Haynes i= the present
owner of all the title and interest had or acquired by Ignacio Gutierrez
and Manuel Ramirez, the original grantees. and their heirs, in said re-
spective tracts of land called Los Mogotes and Laguna de los Venados,
by purchase from their heirs: that after so acquiring such interests
other parties located certificates upon all of said two tracts except such
parts thereof as are here in controversy, and he purchased the interests
of the locators; that he has had said two grants, including the lands in
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controversy, under fence for about twelve vears; that the land: in con-
troversy in this suit arc worth about $1.25 per acre; that they are dry
grazing lands and not well adapted to stock raising except during scasons
when there is sufficient rainfall to suppls the natural water holes.
(Tr. 37.)

Defendant introduced in evidence a copy of a map of the four internal
provinces of the east and accompanying documents, fixing the boundaries
of said provinces as shown thereom, taken from the archives at Saltillo,
Mexico. This map was approved by the Viceroy of Mexico on October
15, 1815, and shows the boundary line between the provinces of Texas
and Coahuila as beginning at the source of the Medina river, thence
down the Medina to a point in the same directly south of Bexar (San
Antonio), and thence southwesterly to the Nueces River. From this
latter point the Nueces River to its mouth formed the boundary line
between the provinees of Texas and Nuevo Santander. The latter prov-
ince afterwards beecame the State of Tamaulipas, with the same bounda-
ries. (Tr., 37-38.)

Defendant read in evidence the said Decree No. 24, of October 19,
1833, of the Congress of Tamaulipas. (Tr. 39-40.) This decree is set
out in full in The State v. Cardinas, 47 Texas, 254-255.

Plaintiff, in rebuttal, introduced the testimony of Leonard Haynes, as
follows: “The lands sued for were located by me as county surveyor of
Zapata County ; they are inclosed in one pasture and have been for more
than three years; the rental value of the land is as much as three cents
per acre per annum when they can be rented. but it frequently happens,
as it has of late years, that it is so dry in that country that they can not
be rented at any price. The piece of vacant land is as shown on the
map; that is, it is vacant unless it be a part of the Gutierrez grant. The
grant does not extend as far as my pasture fence to the east; that is, if
the Gutierrez grant was a valid grant. A part of the land inclosed by my
fenee is not on the grant. Perhaps as much a: eighty acres of the vacant
land shown on the map is off of what I claim to be the Gutierrez grant
anyhow, and no part of section 428 is on the Gutierrez grant. I have

_ only one-half of that tract inclosed.” (Tr. 41.)

Plaintiff next introduced in evidence the record of a suit brought in
the District Court of Travis County in 1872 by Manuel Ramirez, for
himself as original grantee, against the State of Texas, for confirmation
of the title to said Laguna de los Venados tract. Also the record of a
suit brought in the same court by Pedro Gutierrez, an heir of Ignacio
Gutierrez, for confirmation of said Los Mogotes tract, against the State
of Texas. Both suits were brought under the Aect of August 15, 1870.
In both suits the State filed answer of general denial. Judgment for
plaintiffs was rendered in the distriet court in both ecases, which judg-
ments, on appeal by the State, were reversed and the case: remanded

I
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by the Supreme Court, and on March 7, 1884, both causes were dis-
missed by plaintiffs in the district court. (Tr. 41, 42.)

AUTHORITIES.

Clark v. Hills, 67 Texas, 141.

Bvers Bros. v. Wallace, 87 Texas, 503.

Scott v. Pettigrew, 72 Texas, 329,

Treaty of Guadalupe Hidalgo, arts. 8 and 9.

Strother v. Lucas, 12 Peters, 410, +36-438.

Sulard v. United States, 4 Peters, 511-513; 10 Peters, 104-106.
Mitchel v. United States, 9 Peters. 734.

Leitendorfer v. Webb, 20 Howard. 176.

United States v. Perchman, 7 Peters, 86-88.

The People v. The Rector of Trinity Church, 30 Barb., 537.
Hornshy v. United States, 10 Wallace, 242,

Carpenter v. Runnells, 19 Wallace, 141.

Bryvan v. Kennett, 113 U. 8., 179.

SeconD PROPOSITION UNDER SECOND ASSIGNMENT.

The equitable title to the land having passed out of Tamaulipas while
that State held the undisputed sovereignty and possession of the terri-
tory where it is situated, the succeeding sovereignty acquired nothing
but the naked legal title charged in conscience “with a trust,” and the
equitable is the superior title.

STATEMENT.

Same as under first proposition.

AUTHORITIES.

Thompson v. Langdon, 87 Texas, 259.

Hume v. Ware, 87 Texas, 383.

Latimer v. Logwood (Texas Civ. App.), 27 8. W. Rep., 961.
Strother v. Lucas, 12 Peters, 436, and authorities there cited.
Mitchel v. United States, 9 Peters, 734.

THIRD PROPOSITION UNDER SECOND ASSIGNMENT.

The introduction in evidence, by defendant, of the final grants by
Tamaulipas, dated January 2, 1848, based, as they were, upon prior
proceedings, made a prima facie case for defendant, and cast upon the
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State of Texas the burden of proving that the State of Tamaulipas had
then lost the power to issue such final grants.

Statement and authorities same as under first proposition.

ForrTH PROTOSITION UNDER SECOND ASSIGNAMENT.

To protect Mexicans in their property rights within the territory in
question, claimed and asserted under the treaty of Guadalupe Hidalgo,
the eourt will not be bound by the declaration of the Congress of the
Republic of Texas on December 19, 1836, that the Rio Grande was the
boundary line, and presume the invalidity of final grants made subse-
quently by the State of Tamaulipas, but before the treaty.

STATEMENT,

Same as under first proposition. -

AUTHORITIES.

Act of Congress of Texas approved Dee. 19, 1836, defining the boun-
daries of the Republic,

Arts. 8 and 9 of the treaty of Guadalupe Hidalgo.

Mitchel v. United States, 9 Peters, 738-739.

Frrre PROPOSITION UNDER SECOND ASSIGNMENT.

Whether or not the boundary declaration of Texas on December 19,
1836, was ever binding on the courts, it ceased to be so under the
articles of annexation in 1845, which referred questions of boundary to
the United States for settlement; the only subsequent legislation on the
subject binding on the courts was (1) the treaty of Guadalupe Hidalgo
by which the United States acquired the territory between the Nueces
and the Rio Grande rivers, and (2) the compromise act of 1830, giving
it to Texas, this latter being the first and only acquisition of the terri.
tory by Texas either de jure or de facto.

STATEMENT.

Same as under first proposition.

AUTHORITIES.

Articles of Annexation of Texas, sec. 2 (Paschal’s Dig., vol. 1, p. 144).
Joint resolution of Texas Congress of June 23, 1845 (Paschal’s Di-
gest, p. 46).
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Joint resolution of Tnited States Congress of Tec. 20, 1845 (Paschal’s
Digest, p. 46).

Act of Congress approved Sept. 9, 1830, fixing the boundaries of
Texas,

Act of the Legislature of Texas approved Nov, 23, 1830, accepting the
boundaries as fixed by the act of Congress,

Legislative Journals of Texas, 1858. (Journal of the House, p. 702,
Senate Journal, pp. 328, 329).

The Quarterly of the Texas State Historical Association, vol 7, pp.
176-195,

SIXTH PRroPosSITION UNDER SECOND ASSIGNIMENT,

Under the treaty of Guadalupe Hidalgo it is not only the right but
the duty of the courts of Texas, regardless of political declarations, to
examine into the origin of property rights set up in defense and claimed
to be protected by such treaty, and to inviolably respect the same if duly
emanating from the legitimate sovereign at the time claimed; and the
Judgment for plaintiff violated the rights of defendant as proved by the
evidenee,

STATEMENT, !

Same as under first proposition.

AUTHORITIES,

Mitchel v. United States, 9 Peters, T34-Y35, 736-739.
Treaty of Guadalupe Hidalgo, arts. 5, 8 and 12.
Howell v, Fountain (Ga.), 46 Am. Dec., 415, 41%.
United States v, Martin, 14 Fed. Rep., 817, 821-822,

THIRD ASSIGNMENT OF ErroR,

The court erred in rendering judgment for plaintiff for the lands
claimed by this defendant in the third paragraph of his answer, because
the facts proved by this defendant under said paragraph of his answer
showed that valid inchoate grants of such lands had been made by a
former government to those under whom he claims, and rights of prop-
erty in said lands acerued at the time of the treaty of Guadalupe Hidalgo
between the United States and Mexico which were and are protected
by the terms of such treaty, and which grants were confirmed therehy.
(Tr. 56.)
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ForeTH AssigwMENT oF ERROR.

The court erred in rendering judgment for plaintiff for the lands
claimed by defendant in the third paragraph of hi: answer, because the
evidence showed that thie defendant held legitimate title to said lands
under a former government and possessed rights of property thereto
protected by the terms of the treaty of Guadalupe Hidalgo and the law
of nations; and such judgment violated the terms of said treaty as well
as the law of nations. (Tr. 57.)

First ProrosiTion uxpeErR THESE Two ASSIGNMEXTS.

Where a right amounting to “property” became attached to land under
the Mexican government, the treaty of Guadalupe Hidalgo protected and
confirmed it, and the title to the land was not conveyed thereby, but
remained to the grantee or his assigns.

STATEMENT.

The adjudication of the right of the original grantees by the ayunta-
mient: of Guerrero to the benefits of Decree No. 24 of October 19, 1833,
the denouncement of the lands and survey thereof br the Surveyor Gen-
eral of Tamaulipas, and expedientes thereon, were all made prior to the
year 1:36. Final titles were issued by the Governor of Tamaulipas one
month before date of treaty. See statement under first proposition under
second assignment in this brief,

AUTHORITIES,

Sulard v. United States, 4 Peters, 511; 10 Peters. 100-106.
Strother v. Lucas, 12 Peters, 476, and authorities there cited.
Mitckel v. United States, 9 Peters, 734-735.

SEcoND PROPOSITION UNDER THIRD AND FOURTH ASSIGNMENTS.

Defendant’s rights of property in the lands being protected by the
terms of the treaty of Guadalupe Hidalgo and the law of nations, it was
a violation of both, as well as a disregard of the law of Texas of Sep-
tember 3, 1901, to render the judgment for plaintiff
STATEMENT.

Same as under foregoing first proposition.

AUTHORITIES.

Same as last above; also

i
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Bryan v. Kennett, 113 U. 8., 179.
Hornsby v. United States, 10 Wallace, 242.
Carpenter v. Runnels, 19 Wallace, 141.

TxrD ProrosiTioN UNDER THIRD AND FOURTH ASSIGNMENTS,

The act of the Legislature of Texas approved September 3. 1901,
authorized the District Court of Travis County to take cognizance of
and adjudicate upon inchoate as well as perfect titles emanating from
a former government, and under such law the judgment should have
been for the defendant.

STATEMENT.
Same as under first proposition under these assignments.

ATTHORITIES.

Act of Sept. 3, 1901 (acts of the first called session of the 27th Leg.,
pp- 4 to 7), sec. 1 of which authorizes the court to adjudicate in favor of
all kinds of claims established in accordance with the “laws of nations,
the laws, usages and customs of the government from which such owner-
ship, right, interest or claim emanates or is derived, and the Constitu-
tion, laws and treaties of the United States of America and of this, the
State of Texas, and the principles of equity.”

FirrH ASSIGNMENT OF ERROR.

The court erred in not rendering jadgment for this defendant on the
facts proved under the third paragraph of his answer for the land
therein claimed, because possession under claim of title to such land was
shown, unquestioned by the former Mexican government or by the gov-
ernments succeeding, since the year 1834; a time sufficient to confer a
title by prescription or presumption of a grant. (Tr. 57.)

Frest PROPOSITION UNDER FIFTH ASSIGNMENT.

A grant is presumed against the State by long and uninterrupted
possession under a claim of ownership; the presumption is that the pos-
session began in right, and that all that might lawfully have been done
to perfect the legal title was in fact done, and in the form prescribed
by law.

STATEMENT.

See statement under first proposition under second assignment.
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AUTHORITIES.

Jones v. Borden, 5 Texas, 410,

Herndon v. Casiano, T Texas, 322.

Paul v. Perez, ¥ Texas, 338.

State v. Cardinas, 47 Texas, 293-294.
Daingerfield v. Paschal, 11 Texas, 579.
Sheppard v. Harrison, 54 Texas, 96.

‘Barclay v. Howell’s Lessee, 6 Peters, 498, 512.
United States v. Chavez, 175 U. 8., 509, 523-524.

SEcoxD PROPOSITION UNDER FIFTH ASSIGNMENT.

The rule that a grant will be presumed upon proof of an adverse, ex-
clusive and uninterrupted possession for twenty vears, iz applicable
wherever, by possibility, a right may be aequired in any mannper known
to the law. Where, as in this case, the possescion continued for seventy-
three years before suit, the presumption ought to be conclusive.

STATEMENT.

One original grant involved in this case was first possessed by the
original grantee in 1829 and the other in 1830 ; the lands were surveyed
for them prior to December 19, 1836, under Decree No. 24, of October
19, 1833. after their right to the benefits of said decree had been adju-
dicated by the ayuntamiento of Guerrero in accordance with said decree,
and up to the day of trial the lands were still in possession under such
original rights. (Tr. 23-28, 33-37.)

AUTHORITIES.

United States v. Chavez, 175 U. 8., 509, and authorities cited on

page 522,
Sheppard v. Harrison, 54 Texas, 96.

SIXTH AssIGNMENT oF ERRoR.

The court erred in not rendering judgment for this defendant for the
lands claimed in the third paragraph of his answer, because he proved
a good and valid title thercto in himself by a preponderance of the
evidence. (Tr. 57.)

Propositions, statements and authorities same as under second, third,
fourth, fifth and seventh assignments,
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SEVENTH AsSSIGNMENT OF ERROR.

The court erred in not holding that the final title to the lands embrac-
ing those claimed by this defendant in the third paragraph of his answer,
issued by the Governor of Tamaulipas on the 2d day of January. 1848,
were good and valid titles, because the Governor had the power at that
time to issue final titles to lands where the rights of the grantees orig-
inated prior to the 19th day of December, 1336. (Tr. 57.)

FirsT PROPOSITION UNDER SEVENTH ASSIGNMENT.

The issuance of the final titles by the Governor of Tamaulipas was
but a ministerial act, to vest the legal title in the party who had the
equitable title to the land prior to any claim of Texas to the territory,
and did not impair the value of the ceded territory to the new sovereign;
and being done by the proper officer, before either the date or the ex-
change of ratifications of the treaty of cession, such title is legitimate

and valid.
-

SEcoNp PROPOSITION UNDER SEVENTH ASSIGNMENT.

The general rule is that a sovereign can not, by granting lands in a
conquered territory, impair the value of the conquest after it is apparent
that the territory is lost. But where, as in this case, the final grants
only conveyed the legal title, the equity having long prior thereto existed
in the grantees, and were made before either the date ot the treaty of
cession or exchange of ratifications and while the former government
was the only one exercising the functions of government in the territory,
such grant was valid and effectual to convey the legal title.

For statement under these two propositions, see statement under sec-
ond proposition under fifth assignment. The final grants were made
January 2, 1848; the treaty was dated February 2, 1848, and ratifica-
tions were exchanged July 4, 1848,

AUTHORITIES.
State v. De Leon, G4 Texas, 556.
Art. 1 of Decree No. 24, of Octuber 19, 1833, of Tamaulipas.
Haver v. Yaker, § Wallace, 32,

EloHTH ASSIGNMENT 0F ERROR.

The court erred in not rendering judgment for this defendant for the
lands claimed by him in the third paragraph of his answer, on his tender
of the original price or value of such lands as fixed by Decree No. 24,
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of October 19, 1833, under which he holds, no time limijt having been
fixed by law within which such payment should be made. (Tr, 57.)
i This assignment is submitted as a propoeition,

| STATEMENT,

-~ A tender of the criginal price was pleaded. (Tr. 13.) The price was
$10 per league. (Tr. 39.)

e m——  —

AUTTHORITIES,

Decree Nec. 24, of Oct. 19, 1833, art. 1.
State v. Sais, 47 Texas, 307, 318.

J. F. MULLALLY,
Attorney of Record for Leonard Haynes, Appellant.
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In the Court of Civil Appeals of Texas

Third Supreme Judicelal NMatriots

fwmﬂ.af—- /#ﬂ---]ymﬂ. ' Appﬂllanti,
vs

The State of Texas, Appelles.

Appeal from the Distriet Court of Travia County.

———

Argument for Appellants .

This is one among eight sults brought by the State to récover
lands situated between the llueucss and Rio Grande rivers in territory
which was formerly a part of the Stute of Tamaulipas, the de fendants
holding under titles and rights acquired by virtue of Nacree Yo.24 of
Oetohar 19th 1833 of Tamaulipans, having their i{nception prior to the 19~
day of Decamber 1836. At the May term 1904 of the dlatrict vourt of
Travis County judgment for plaintiff was rehdered in all of sald causes,
and they ars all now pefore this court on appeal.

The issues raised by the pleadings in this case are given in the
statement of the nature and result of the sult in our brief, and the
main facts proved are set out in the statement under #i:t; proposition
under _gisznusignmant. {briﬂf.iJﬁ-? ), to whigh the court is respect-
fully referred. There was no conflict in the tastimony.

On the conclusion of the testimony it was g¢ontended on behalf of
the State, (1), that final grants to lands petween the Yueces and Rlo
Grande rivers issued by Governor Pernandeg of Tamaulipas on January 2nd
1848 were void bevause that territory was not then a part of Tamaullpag;
(2), that in the absence of valid final grants, the titles of defend-
ants are inchoate or {mperfect and "have no standing in vourt® if there
be no statute expressly gonferring authority to adjudicate upon them;
and (3), that such inchoate titles ¥Ax are neither within the protec-
tion of the treaty of Guadalupe Hidalgo nor within the scope of the act
of Sept.3rd 1901. Thess contentions prevailed in the trial c¢ourt and

resulted in the judgment for the State.,
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The first contention was based on the ¢ase of the State vs Busta-
mante, 47 Texas 322, in which the vourt expressed the opinion that sugh
grants were without authority, becavse "Texas vlaimed the territory, in
defining its boundaries, on tha 19th of Decembser 1836. 1In 1846 the
claim was perfecyed by possession and the actual exervise of excvlusive
jurisdiuvtion, and from that time it was leat by the State of Tamaulipas,
in Mexigo, for all purposes whatever, whether of judivial acvtion or the
exercise of power relating to eminent domain. And it never afterwards
ragoverad such lost powers. The action of the Governor, in making con-
vession, was without authority, and neither advanved nor prejudiced the
imperfect title to the land, which may have been acquired previous to
tha 19th day of Degember 1836."

While we do not regard the validity of the final title as of vital
importance in this cvase, yet we are gonfident that the cvontention agmin
against its validity is not sound, and is not supported by the history
of the region. The mere naked claim of Texas to the territory in de-
fining its boundaries on Dacgember 19th 1836 did not make it a part of
Texas in any sense, any more than did the same deglaration of houndar=
1es give Texas all of YNew Maxico east of the Rio Grande or tha stretch
of terrdtory extending up into what is now the State of Wyoming. Texas
then had well defined and known boundaries, coineident with those axist-
ing when it was one of the Four Internal Provinves of the East under
the Spanish govemnment (Tr. ) extending no further south than the
Nueves river; it had never exercisad any act of sovereignty hayond tho:ze
1imits, and the most that van be said of the boundary declaration is
that 1t amounted to a notige that Texas would proceed to take in that
outside territory if she evar became able to do so. The people of Tame
aulipas continued to inhabit the territory betwesen the two riverd as a
part of their own State, and were molested only by 1nuurni§nn of hostile
Indians against whom they defended as best they vould and without any
aid from Texas. This region is from 100 to 160 miles in width Trom
north to south, and extends inland from the gulf coast about 200 miles.
Within it, near its western border, was the town of Laredo, with a muni-
¢ipal government and jurisdiction, and the village of Dolores about 25

miles further down the river, and many tracts of land distributed xhxaz
throughout its entire extent granted and held undar titles emanating
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fromt the govarnments of Spain and Mexico, held and possaased by Maxican
oitizens of Tamaulipas. Many of these landowners, perhaps most of thenm
kept thair families in the towns of Guerrero, Mier, Camargo, ¥ Reyno=za
and Mutamoros, on the west margin of the Rio Grands, for protection
from the Tndians. An invasion through the western part of this terri4
tory and further into Mexivo, just beyond the Rio Grande, was under-

tuken on behalf of Texas in the latter part of 1842, known as the Somere
v#114 Expedition, whigh resulted in nothing but disaster. (Brown's Histo

of Texas, Vol.2,pp 233-283.) This was attempted by way of punishment
for Gen.Woll's vapture of San Antonio in September of that year. Mo
othar attempt to even invade this territory, to say nothing of reducing
it to possession or astablishing a government over it, was ever under-
taken by the Republic of Texas, so Tar as known to the writaer, exuspt
the one at Lipantitlan on the wast bank of the MNueces river in June
1842, which was defeated at its very birth by Mexican forces. (Brown's
Hist.,Vol.2 pp 217-218.)

Tn Harch 1845 thoe joint resolution of Congress for the annaxation
of Texas, subject to the adjustment by the Governmant of the ''nited Rkué
States of all questions of boundary, was signed by the Prasidant; in
Netober 1845 the constitution of the new State was ratified, and in the
following Necember a bill exgending the laws of the United Stataes over
Texas was approved by President Polk, and Texas cs an independent re=-
public then ceasad to axist, without having parformed one act of sover=
eignty_over the tarritory between the Nueces and Rio Grande rivers.

In August 1845, General Taylor, under the orders of President Polk,
occupied Corpus Christi with about 3000 troops, Mexivo protesting; in
March 1846 Oen.Taylor with his forges marched down the gpoast, reached
the Rio Grande opposite Matamoros, and established Port Brown; sarly in
May the Mexivan forues sent against him were overgome; ha then marghed
up the Rio Grande to Camarge and left the river there on his march to
Mlonterey. The march down the uoast and up the Rio Grande to Camargo can
hardly be called a taking pussession of or conquering the entire terri-
tory betwsen the two rivers, and the land here in question lay far to
the northwest of Camargo. So far as history records, it doas not appsar
that the Maxican ¢ivil avthorities were displaced or a military govern-

ment sstablished anywhers in Tamaulipas either north or south of the Rio
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Grande during the war between the United States and Mexico, and thus
mattars stood until the treaty of Guadalupe Hidalgo dated one month
after issuanve of final titles in this case, and effagtive by exchange
of ratifivations five months latar.

The State of Texas afterwards acquired this territory betwaan the
two rivars from the United States, by the compromiss avts of 1850, as
well as large arsas to the west and north of her original boundaries,

and ten million dollars in money, in compromise of her boundary-declar=
ation claim to still more territory further west and further north; all

the boundary vlaims of Texas beyond her original 1lines rested on the
naked devlaration of Decvember 19 1836, never enforved in any way by
Texas, a faot well known in the Congress of the United States and thare
fully discussed in 18560 pending the passage of the joint resolution
defining the boundaries of Texas, - not what such boundaries then wero,
but what they should thereafter be. (Quarterly of the Texuas State Hisg=
torical Assn.,Vol.7 pp 177=195.) It thus appears that although a paper
vlaim amounts to nothing at the time made, it may form a basis for gract
benefits long afterwards.

Vhen Texas acquired the territory between the two rivers from the
United States in 1850, she acquired what the United States acquirad
under the traeaty with Mexico: the sovareignty of the territory, and the
ownarship of so much of the land in it as had not bean titled or equite-
ably held by individuals prior to the treaty. It may properly bhe gald
that upuon the annexation of Texas, the invasion of the troops of the
United States south of the Nueves river first put fhis tarritory in dis-
pute with Mexive; it remained disputed territory belonging to !Mexigo
until ceded by the treaty and then the title and sovereignty changed,
but not before.

In the case of Coffere vs Groover, 123 U.S.1, the rule is clearly
espablished that the power to grant lands belengs to the government to
which the territory rightfully belongs, and not th the government that
claims 1t, evan though the latter exercises politival jurisdietion de
facto over it. In that case Oeorgia claimed a vertain line as its bound-
ary with Plorida, and Plorida c¢laimed a 1ine further north as the true
boundary; Georgia exsrcised political jurisdiection over the territory

thus in dispute and made pgrants of land therein; the true houndary line
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was afterwards proved to be aven further north than that contended for

by Florida; and the Georgia grants were held invalid as against the
government of Florida to which the terrvitory rightfully belonged, and

it was also held that the possession of Georgia did not give a superior
right.

Tn the case at bar Texas had neither sovaraignty nor possession at
the time of the grant by the Governor of Tamaulipas, and, be it sald to

her credit, she naver undertook to grant any 1ands betwaan the Mueges
and Rio Arande until after the boundary zettlemant of 1850. Her first
ast was to confirm certain Spanish and Mexivan titles by tha law of Sept.
4th 1850.

It is also well established "as a principle of international law,
that, as raspects the rights of aither govearnment under 1it, & treaty is
considered as concluded and binding from the date of its signature. In
this regard the axchange of ratifications has a retroactive effegt, con-
firmin~: a treaty from its date.” Hever vs Yaker,9 Wallace 32. In the
present case the final titles were igsued by the Governor of Tamauiipns
one month before the date of the treaty. If it be urged that as it was
then apparent that the tearritory was lost, that the igsuance of the xisx
titles was an aftempt to impair the value of the conquest to the new
goveraign and therefors void or voldable, we answer that such might and
probably would have b=2en the affagt, had any titles been then issued to
partiea having no previous intaraast or right in the lands; it certainly
would have been an act of bad falth on the part of the governor, and
voidable on that ground; but where, as in this c¢asa, the rights of tho
parties had attached to the lands more than thirteen years prior there=
to, the lands having been *sivean,at once" to them under Nacgree No.24
of October 1833 for meritorious services in defending ikr LxEmMELRX EEIH
giamentx sf thm fxakw fxex thn heskiin fndtanx against the Indians, the
{ssuance of final titles on January 2nd 1848 ¢an in no proper sense bo
ragarded as an attempt to impair the value of the territory to tha new
soversign; the value of the partigular land so titled or so held, under
the rules of international law whigh protest all property rights both
perfact and imparfeut, gould not have formed any part of the walue of

the territorial acquisition to the sucueeding sovereign, for nothing

passes by treaty or by conquest exuvept what belonged to the former sov-
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The issusance of the final titles was but a ministerial act, done

by the Governor to give the grantee the formal, final and customary evi-

dence of prouperty rights shown by the testimony in this vase to have

attachad to the land as early as the year 1835. It was simply the per=

formanse of an act which the sucvesding sovereign would have been bound
in consciangs to perform if not already done, an act done by the propar
exeuutive offiver of the outguing government in ¢losing its affairs
pending or unfinished with respect to the territory apparently to be
surrendered; and we submit that no sufficient reason can be suggestad
to deglara it unauthoriged, or wanting in intrinsi¢ merit, fairness and
honesty. It will avail nothing to declare it void, for such a deglara-
tion would but make it necessary for Texas in conscience to make the
game title. The rule is concisely steted in J.es Bois vs Bramell, 4 How-
ard 460t "That this government had imposed on it the same duty to per=-
fagt the title that rested on Spain before tha gountry was ceded is not
open to question."

The second of the Stata's three contentions in the trial court as-
sumas that the final §£2§§: were invalid, und hence the titles or rightis
of defandants in the land are imperfeut or inchoate and "have no stand=-
ing in court" without a statute expressly conferring authority to adju=
d4i0ate upon them. This contentlion was pased upon the vases of Junes vs
Borden,5 Texas 410; fc¢Mullen vs Hodge,b Texas 77; Trimble vs Smithers,

1 Texas 790, and Paschal vs Perez,7 Texas,348,566. None of these C&sS@s
{n fact supports the State's vontention, to the extent of authorizing
the court to enter judgment against a defendant in pussession under an
{nchoate title held under a former government; they gv no further than
to hold that a plaintiff gannot under ordinary laws maintain a suit upon
such a title for the regovery of 1and held adversely by another, and do
not intimate that such a title would afford a defendant no protection,
or that the court could brush it away as a thing having no standing in
gourt when offered by the party sued. In all thoss cases the plaintiffs
were the parties holding the inchoate titles, and in one of them (Jones
vs Borden) it sppears by the beginning sentence of the opinion that

there then existed a constitutional inhibition against further action
upon sucgh titles until removed by the legislature. These vases ares in

T AR L
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entire harmony with tha long established doctrine recognized by the Su=-

preme Court of the United States, that perfect titles emanating from 2
former governmént are enforgeable in the courts without further lapgin-

lation by the existing govermment; but that imparfect or inchoate tit-

188, which required somathing furthar to be done by the former zovarn=
ment to perfagt them, retain that character, and until action is taken

by tha political authority they cannot form the basis of an action at
1aw. (Ims Bois vs Bramell, 4 Howard 449, 461.) But as there 1s also a

rule that private rights of property remain unchanged either in the vase
of a ceded or a vonquered territory (Strother wvs Lucas, 12 Peters 410,
436-438), and the traaty of Ouadalupe Hidalgo expressly declares that
sush rights shall be "inviolably respected,” it is manifest that 1f
jurisdiction has not been conferred upon the vourt to try the merits of
{nchonte titles it cannot lawfully render judgment agalnst & defendant
in possession holding under an inchoate title and presenting it as a de-
fanse :: his possassion. The gourt, having no power to try and deter=
mine the marits of the inchoate right of the defendant, would in effect
destrov the richt by such judgment unless 1ts action would be vold. Tt
1z not believed that any case van be found that will suataln a Judgment
eo rendered. We submit that if our title 1s inchoate, and 1f the court
had no jurisdiction or power to try ites merits, then the case should
have been dismissed for want of jurisdiction of the issus ralsed by the
answar.

There was, however, a law that clearly gave the court jurisdigtion
to try the merits of the answer. The law of Sept.3rd 1901 empowersd the
¢ourt to "investigate the same, and try sald cause in acgcordance with
the laws of nations, the laws, usages and customs of the gévernmant
from which such ownership, right, interest or claim is derived, and the
Constitution, laws and treaties of the United States and of this, the
atate of Texas, and the principles of equity, so far as the same may be
applicable,” and to give judgment in aceordance with the preponderance
of the testimony. This law, however, is 1imited to titles and vlaims tc
lands in the territory in question "having their origin at such time as
to be, and being within the protection of the treaty of Guadalupe Hidal-
go," and this brings us to the sonsideration of the last of the State's

three contentions, which was, that inchoate titles are neither within
the protection of the treaty of Guadalupe Hidalgo nor within the scopo
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of the law of Sept.3rd 1901. It is apparent that only titles and clalms
to land within the treaty are within gald law, and 1t is equally clear

that the law embraves all titles and claims within the treaty.
The striking-out of £ Artigle X of the treaty was the sole ground
upon which vounsel for the State relied in support of the contention

that none but perfect titles were within the treaty; the argument being
that Art.X was the only part of the treaty that sought to protect incho-
ate titles, and, being stricken out, such titles were intentionally eax-
cluded. 2ut it is not the fact thar Art.X dealt only with inchoate
titles, mecr that such titles were not otherwise protected by the treaty
its purpose was to extend the time within which grantees could comply
with conditions-subasequent attached to their titles to lande of which
thay had besn "put 1in pussession,” 8o as to make the tima 1imit run
from the date of exchange of ratifications, and not from the date spé-
¢ified in their titles; and no distinction was made in said article
betwosn perfect and imperfect titles. The article so strigken out 1s
us follows:=

wart.X. A1l grants of land made by the Mexivan guvernment, or by
the competent authorities, in territories previously eppsrtaining to
Mexivo, and remaining for the future within the 1imits of the United
Stutes, shall be raspected as valid, to the same sxtent that the same
grants would be valld if the territorjes had remained within the limils
of Yexivo. But thea grantees of 1ands in Tsxas, put in pussession therc-
of, who, by reason of the slruumstances of the country, since the begin-
ning of the troubles hetween Texas and the 'lexican government, miy have
been prevanted from fulfilling all the conditions of thelr grants, shall
be under tha obligation to fulfill tha sald conditions within the pari-
ods limited in the same, respectively; such periods to ba now gounted
from the date of the exchangs of ratifications of this treaty; in de=-
fault of whigh, the sald grants shall not be uhligntnrf upon the ftatc
of Texas, in virtus of the stipulations contained in this article.

"The foregoing stipulation in ragard to granteea of land in Texas
is extended to all grantees of land {n the territuries aforesald, olse-
where than in Texas, put in poesession undar sugh grants; and, 1in de=-

afult of the fulfillment of the conditions of any such grant, within
the new period, whisch, as is above stipulated, begins with the day of
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the exchange of ratificatlions of this treaty, the same shall be null
and void.

"Tha Maxican government declares that no grant whatever of lands

in Taxas has been made aince the second day of Margh 1836; and that no

grant whatsoever of lands, in any of the territoriss aforesaid, has
peen made sinve the 13th day of May 1846."

Tn transmitting tho traaty to the senate on February 22nd 1848,
the following is the only refaranve to Artisle X made by Prasident
Polk?To tha tenth article of the treaty there are serious ohjections,
and no instructions given to iMr.Trist contemplated or authorized its
insertion. The public lands within the 1imits of Texas belong to that
State, and this government has no powar to dispose of them, or to change
the conditions of grants already made. All valid titles to land within
the other territories ceded to the United States will remain uwnaffectod
by the change of gsovereignty; and I therefore submit that this =article
should not be ratified as a part of the traaty."

From the text of Art.X, ani the Prosident's message ralating there-
to, it is plain that the controlling objaction wus the benefit of an
extension of time to ¢omply with gonditions in titles, sought to ba
given to parties who had been put in possession of their lands subject
to the fulfillment of ucnﬂitiuns-aubaaquﬂnt within a specified time,
regardless of any question as to whether final titles had issued or not.
And to make it c¢lear and gonclusive that the class of titles here in
1ssue could not possibly have been embraved within the intendment of
Art.X, 1t is only necessary to refer to the fact that no conditions of
anv kind requiring fulfillment by the grantees wars attacghed to titles
avquired under Negree No.24 of Oct.l9 183%; thers was only the negative
or passive condition that the lands should not be alianated within 20
years after the soncession;- a condition that manifestly could be in
nowise affetted by the “troubles betwoen Taexas and the Mexigan govern=
ment," the cause assigned in Art.X for the desired axtension of time.
1f further proof were needed, that inchoate titles or g¢luims under said
Decres No.24 of 1833 were not within the intendment of Art.X of the 2xma
treaty, it is found 1n the fact that the act of putting in possession
formally, of lands acquired under suid deuyree, was only parformed after

the issuance of final titles. (State vs Sais,47 Texas 307, %14.) The
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striking out of art.¥ jer: all titles within itg intendmont in the g1t
ation in which thay then exlated, with thaeir conditions unchanged, and
the rights of their owners unaf'fectnd hy tha change of governmant.

Refore leaving Art.X 1t may he well to observe that tha daclaration
therein, that no grants of land in Taxas had been made since March 2nd
1836, undoubtedly referreq to Texas within the boundariss existing on
that dats, extending no further south than the Nueces river. The further
declaration therein, that no grants in any of the cpded territory had
:::: made since !ay 13th 1846, ia pProbably due to the fact that the city

of Vietoria, where the Governor of Tamaulipas issued final titles ons

menth before the date of the treaty, is several hundreds 0f miles dist-

cnt from the eity of "foxivo; and with g mountainous country intervening
and no ruilroads or telegraphs ot thut time, and no law requiring any
report of such titles to be made to ‘lexico, the fact of such issuance
Wes unknown in Mexieo when sueh declaration was mada.

Property rights of svery kind in the ceded torritory were Pully
Drotectnd by the traaty as ratifiad, and nn dletinetion whatever is
made between perfect and inchoate titlea to land. Article VITT of theo
troaty provides that "Mexicans now estublished in territoriss nrevious-
1y bsloni ing to “exico, and whigh remain for the future within the lim-
its of the United States, us defined by the present troaty, shall be
frao to continue whers thay now reside, or to remove ut uny time to the
“Haxilcan Republic, Fﬂtﬂininf the property which they possess in the sgid
tesritories, or dispusing thereof, and rénoving the proveeds wherever
they please, without bein; subjected, on this account, to any contribuy-
tion, tux, or chargs whatever; " and tlso that "In the sgid tarritories,
properiy of every kind, now belonging to Mexicens not estzeblished there,
shall be invivlably raspected. The pregent Owners, the heirs of these,
and all MMexicans who may hereafter acquire said property by cventract,
shall enjoy with respect to it guuarantess equally ample as If ths same
belonged to vitizens of the United Stuteg."®

In Strother vs Lucas, 12 Paters 410, 436, the Supreme Court of the!
United States applied the rule that upon & cession uf territory the
rights and obligations of the former sovereign and the inhabitants re=
main unchanged, the new government putting itself in the Place of the

former soveraign. "Both wars regulated by the law of nations, according

Lo2endin F /2y
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to which the rights of property ars protected, aven Iin the c¢ase of a
conquerad g¢ountry, and held sacred and inviolable when it is ceded by

treaty, with or wéthout any stipulation to such effaut; and the laws,
whethar in writing, or evidenced by the usage and customs of the con=-

quared or caeded kaxxikury country, continue in force till altered by
the new soveraign. (S Wheat.,589; 12 Wheat.528,5356; 6 Peters 712; 7

Peters 86,87; 8 Paters 444,465; 9 Peters 133, 734, 748, 749; Cowp.,200;
2 Ves.Tun.,349; 10 Peters 306, 330, 721, 723.)" Continuing, the vourt

in Strothar ves Tucas s&ay: "This vourt has defined property to be any
right, legal or aquiteble, inceptive, 1inchoate, or perfacti, which bafom
the treaty with Franecs in 1803, or with Spain in 1819, had so attached
to any pimg¢e or trast of land, great or small, as to affact the ¢onscgi-
ence of tha former sovereign 'with & trust’ and make him a trustee for
an individual, according to the law of nations, of the sovereign him=-
self, tha local usapge or custom of the g¢olony or district, according to
the prineiples of justive, end rules of equity. (6 Paters 709, 714; 8
Paters 457; 9 Paters 133, 144, 737; 10 Peters 105, 324, 831, 336, 336;)"
and again: "This c¢ourt has alsv vniformly held that the tarm 'prant,' in
a treatv, comprehends not only those which are made in form, but alsu
any concession, warrant, ovder or psrmission to survey, possess OTr A8 %t=
tle, whether evidenced by writing or parol, or presumsd from pessession

(vide the cases last cited; 8 Peters 466, 467; 9 Peters 152, 170; 10

Patarg 531-240; S5.P.,10 Peters 718 ote.), end that in the temm '"Tuvs'
is included custom znd usag®, when once sattled; though 1t may ha 'con-
paratively of recent date, and is not one of thouse to the contrary of
of which the meémory of man runneth not, which contributed so much to
make up the coummon law code, which 1s so Justly venarated.'(9 Th.,H85.)
Tts evidance consists in the sense and understanding of parties in their
contruects, which are made with reference to such usagé or custom; for
the custom then bagomes a part of the contract, and may not improperly
be considered the law of the contract, and it rests on the same princi-
ple as the_lex Looi.'™

Applying theaa principles to the casa now at har, is 1t not clear
that tha rights of the originsl granteaes had so attached to tha lands
i{n controversy "as to affect the consciesnce of the former sovaraipen with
a trust, and make him a trustes for an individual, aceording te the law

of the
of nations, of the sovereign himself, the loval usage or uuatonnrx col=
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ony or Aistricet, aceording to the prineiples of Justice, and rules of

equity?"™ Noaa not this language particularly inelude invhoate or imper=
feut titles, =ince thare 1s nothing in the nature of a"trust® in parfcct

titles, whivh need nuv further act of the granting power to complete
them?

If it be concgeded that the final titles issued in Januery 1848
ware voild for want of powsr in the Governor of Tamaulipas to isaue thom
ot that time, it is nevertheless true that the lands had hean held

sinve 1835 undar cirgumstanves charging the govermment of Tamaullpas
with a trust. Tn State wva Sals, 47 Texas 307, 316=316, which involved
a title or right to three leaguss of land under Decree No.24 of Oc¢t.1D0%h
1355,-ﬂh1ﬂf Justice Roberts in desliverina ths opinion of the court sald
"The aet of putting the party in possession, and the final concésaion
of the fovernor, which he had ordered should be made, are not Tound in

the title presanted for adjudication and mxssaxgad filed with tha peti=

tion, and it is to that extent an imperfect title to the land claimed.
It shows, however, the adjudicated right of the applicant, and the setl-

ting apart and survey of the land, with defined boundaries, and its lo-

¢ality and axtent, and that the mon2y at which 1t was vulued under tho
i:: (£30) was pald into the treasury of the Staute, with the racnlarity
and legality of the proceedings, and directlon for their completion, by
the attorney of the traasury, sanctioned by the order of the Governor.
Under thess circumstanves, elthough the title is imperfect, 'the princi-
ples of equity,' contemplated by the Statute of 1870, authorizing this
suit, may properly be invoked to relieve the applicant from azuln pay-
ing the price of the land, it having been pald into the treasury of the
Stute of Tamaullpas at the proper time. (Paschal's DNigest, Art .7068.) &
This would seem to be proper, also, in vonsideration of the fact that
this grant of land was made, partly at least, on the ground that the in-
habitante of Camargo, and of tha othar towns on the Rio Grande, named
in the dacrae Wo.24 of 1833, which constituted the frontisr ﬁnxicnn sat=-
tlements of that region, had valiantly held thelr position arainst tho
hostile savages, which, as to those who needed lards thure, cavsed the
Government of the State to reduve the price frum the ordinary minimum
valuution of thirty to ten dollars per league. Such redugtion was doubt-
less intended as a partial remuneration for the losses sustained by the

frequent and long-vontinued depredations of the Indlans, that had kept
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them poor.” The circumstunces thers rafarrad to by the suprama court
warea cartalnly such as to charge the consclence of any gu?;rnmunt with
a trust, and make it a trustes of thes lagal title fﬁF:thﬂ hanefit of the

settler. In that case (page 315) it was said by the court that the most

important parts of the proceedings to acquire land under sald decree Xo.
24 _were "lst, the action of the ayuntamiento in establishing the right
or qualification of the party under the law tu get & grant of land; 2nd,

the survey of the land by the surveyor, under the dl_rections of the
alealde; and 3rd, the concession made by the Governor of the Stute, cor=

responding in the main to, 1lst, the issuing of a headright certificate;
2nd, the survey of the land, approved and recorded by the county sure
veyor; und 3rd, the patent, isswed from the General TLand Office, under
the Texas system of grunting lands.” The Texas system, m though more
simple and less ceremonlous, was evidently founded on the 'fexican, in
its principal feetures." In the case &t ber it was proved that the
qualifications of the party under the law to get a grant of land had
bheen established by'thﬂ action of the ayuntamiento of Cuerraro, =nd the

1und had been surveyesd by the Surveyor fieneral of the State in 1835,and

it had long p=-ior tharsto beean heid in possession or vccuplied by the
grantea for stockralsing purposes; these facts clearly hring the prop=-
erty- right within the treaty as well as the law of nations, facts reg=
ogndzed in State vs Sals (page 317) as amply sufficlient, where it was
aaid: "o far as it appaars from tha record in this casse, the right of
the grantsas, as a pa~ty snti“led <o land, had been properly establishod,
and the land had beran selectsd and surveyed, with defined houndaries,
previous to thn 19th Aay of Decembar 1346, and it was, tharefore, such
a right as could, and rsasonably would, have been protected, had thare
not been a changa of government.®

Could tha government of Tamaulipas have disregarded itpa obligation
under Dagree Np.24 to tha original grantas in this wasn present cassa,
and its obligation undar the action of the ayuntamiento of Guerrerv,and
under the survey made thereaftar by the Surveyor General of the 3tate
on January 5th 1836, takling the land bacvk and kesping it or granting it
to another, in good vonscience and without violating tha principles of

equity? We respectfully submit that it could not, and that the present
govereignty of Texas over the territory is chargsed with the identigal
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obligation as te this land that then rested upon the State of Tamau-
lipas; and that this ebligation is binding beth by the terms of the
treaty and by the law of matiens, and that under the law of Sept.¥3rd
1901 the court was expressly given jurisdictien te pretect and enforce
such ebligation.

In discussing the aferesaid three contentiens of the Attnrniy Gen=
eral, which prevailed in the trial uuurt, and which we beldéeve we have
hers suvcessfully met, Ve have aldo presented what we desire te say in
support of our assignments of error Yes. J' o e~ 1] I and the
propositions in eur brief thereunder.

Dur‘Lf*;ﬁsignm!nt charges that plaintiff failed to establish its
case by a preponderanca of the evidence; and in the ¢~ assignment and
propositions thereunder we contend that defendants proved a good and
valid title in themselves by a preponderance of the evidence. Without
here repéating in detail the facts contained in our brief under these
assignments and the propositions under them, we may say that they show
that the lands in contreversy were settled upon by the original grantess,
who were Mexicans, some years prior te 1834; that the grantees werve
duly adjudged entitled te lands under Decree No.24 of October 1833 by
the ayuntamianto of Guerrere, in which jurisdiction they were situated;

Ot Ty A+
that afterwards, on Ja... 5 ~ 1835 sald lands were surveyed for them
e e b e R SR
by the Surveyor General of Tnmnulipag{ that the n'ﬁlﬁiuntaa of thelir
titles sxisted in the archives eof Guerrero in 1835; that on January 2,
1848 the Gevernor of Tamaulipas 1ssued final titles to sald grantees
for sald lands, based on said expedientes, the price of $10 per leagus-
having been pald into the treasury of the State; that said lands had
been sontinuously in the actual possession and use of the original
grantees, their heirs and assigns, ever since they were first taken into
possession as aforesaid, except when incursions of hostile Indians ren-
dered them unsafe, and then they were only temporarily unocoupied; that
they had besn resurveyed by the proper gounty surveyor in the II;P&Iﬂ1m43?ﬁ
and had been delineated on the officlal ceunty map in thu general land
effice since the year /7o jthat State and county taxes have been as-
sessed and sollected on said lands as titled lands :;pr since the same
Tl

were first put upon the assessment rolls about the year; that defend-

ants are the present ewners of all the right,title and interest acquirel
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by the original grantees in the parts eof the grants here in controversy;
that said lands are entirely enclosed by substantial barb wire fences,
and there are some cultivated fields, and houses, tanks, and. ether im-
provements wpon them. The evidence feor plaintiff uqnsiuttd'nr the
£ie1d notes ef certain surveys of land as described in the petitioen,
which surveys lie wpen sajd granted lands; alse the testimony of Ieonamd
Haynes thi¢ he as county surveyor o€ Zapata Ceunty located and surveyed
the certificates, and the alternate gections now in questien, in the
year | ¥4 jthat he lecated the cortificates fer his brether J.J.Haynes;
that the rental value of the lands is as much as thres cents per acre
per annum when they can be rented,"but it frequently happens, as it has
of late years, that it is so dry in that country that they cannot be
rented at any price.” Plaintiff also introduced the revord of two sults
brought in the district court ef Travis County in 1871 for confirmation
of sald grants under the act of August 18th 1870; in each of sald sults
the Stats filed answer of general denial, judgment fer plaintiffs was
rendered in the trial court im both cases, and on appeal were revarsed,
and afterwards both suits were dismissed by plaintiffs en March 7th
1884. These records were introduced te show that the State had disputed
the grants claimed; but the attorney ;lnarni at that time in filing
plea of general denlial meralr pnrfaru-d his duty te put the claimants
upon preof, and as they were thnn apparsntly unable to produce record
evidence of their right adjudicated by the ayuntamiento of Guerrere, am
as the view taken of the law uf\iég;lﬁ,lﬂTG,hr the Supreme Ceurt was
that it required parties to lttach.tﬂ.thlif petitions the written evi-
dence of such adjudications, those suits resulfed in nothing, and neith-
er advanced nor prejudiced their rights in the land, and conferred no
right upon the State that 1t did not hnve before, and settled nothing
as hltraun the State lnd thu ¢1limlnt:.

Now, as te the Stnto's ri;ht under th- alternate 1n¢nt1nnn sued
upon, we think there ¢an be no dn-bt that unuh lnu-tinn- 1trt véid.
Sec.2 ef Art.;}¢}-f the uunltitutinn of the State prevides that land
certificates "shall be 1naatad, survnyld or pntuntid, enly upon vacant
and unappropriatid public domain, and nut upun 1lnd titled er equitably
owned under color ef title rrnm th- sov-rnigntr of the stat-, evidence

of the apprepriation of which is on the county P.dﬂfﬂl or in the General
Land Office; er when the appropriation is evidenced by the eccupation
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of the owner, or of some persaon holding for him.” In this case the
lands were titled if the finnl_;pgptu1inra_va;id, and were equitably
ewned under golor ef titlo frem tha savurni.nty nf the State (which
includes former saversignties as well as that now existing) g& 1f such
£inal titles were not valid; and the evidence of the apprepriation was
on the county recerds and also in the General Land Office, and was fur-
ther shown by the ocewpation ef the ownar. The lecatiens baing there=-
fere vold, the State alternates Wwere likswise void; se that there was
no avidence ef title -f_ninlrihip in the State te the 1ands susd fer,
and its case could only rest en the presumption of title by reason of
its sovereignty had thers been no pvidunu. of adverse vlaims. We there-
fors submit that such presumption was ntnr?hlln;nglr defsated by the
andisputed evidence showing the :¢pruq;_uf.prirate rights in the land
long before Texas made any elaim to the territery, = rights that have

ever since remained in full ferce and ifrlat and are now held by the de-
fendants; and that our assignments Nes.2 and 6 are well taken.

In addition to what we have already said on the subject ef the
treadly protedtion of inchoats equally with perfect titles, Wwe desire
also to cite the case of Seulard vs United States, 4 Peters 511-513.
The Ceurt there sald: :

"The term ‘property” as applied to 1:nﬂu, ¢omprehends every spe-
cies of title, inchoate or complete. It 1s supposed to embrace those
rights which 1ie in gontract - ktikm those which are executory as Wwell
as those which are axaugtod. In this respect the relation of the inhab-
jtants to their government 1is not changed. The new government takes the
place of that which has passed away." The atate of case on which this
ruling was made was eral prugr that the 1inytcngnt governer made & ces-
sion of the amount of land te be surveyed out of the public lands, and
that a survey was nmade befere the change of ;ovlrnnlnt¢ The cause was
then hnld under advisement, lnd finally ﬂctunmimgd at a later term,when
on such state of ease the court said, (10 Pttlfillﬂiulﬂﬁlt "We are
therefore of the epinion thlt the claim ef the pltitiun&ru to the land
described in their petition is a guad and vnlld titla theretoe, by the
law nf n-tiunu, the laws, usages and customs of Spnin {undnr whose gov~
-rnmant the title nri;innt-d}. the treaty b-tlﬂen Frgnaa and the United
stnt-i for the vession of Lnuillgna, and ltipulntians thurluf.

The evidence in the case now before the court showing defendants
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to be well within the term “"property"” as thus defined, was conclusive;
there is ne escape from this riauit. if the ﬁueiaiona of tha Supreme
Court of the United States defining the term préperty are to be accept-
-d?jtr-atr of Gundal!pl Hidalgo previded that the prnp-rtr uf Muxienns
of -varr kind sheuld de "invielably respected,” and Elu+2 of Art.VII of
the constitutien uf.thl United States declares that "This constitutien,
and the laws ef the Unitid States which lﬁnll be made in pufsulnuu there-
of, and all tr-ntiil made, -é vwhich lhill be made, under the authority
of the United States, shall be the supreme law of the land; and the
judges in every state shall be bound tﬁarihy. anything in the constitu-
tion or laws of any ltufa to the contrary notwithstanding." lMore direct
or emphatic language than this ﬁauld hardly be feund.

In our 5th assignment we unntnhﬂ that uuf possession under claim
of title since the year | §3 ¢ authorized the presumption of a zxrahy
grant, and that we should have been given judgment on that ground. It is
no answer to say that the issuance of the final grants in January 1348
is inconsistent with such presumption, for the rule is well sattled that
whera a right to a grant is coupled with long possession all necessary
presumptions will be indulged. In Sheppard vs Harrison, 54 Texas 96, it
wes sald: "But if it should be held that the final title was imperfect
and naver fully completed for want of the insertion of the name of the
grantee, we are of the opinion that the facte exhibited in the record
are sbundently sufficient in warranting the presurption of a grant to
Travis as curator fmx of Martinez. It will be noted that the presump-
tion of a grant in this case does not rest alone on the bare fact of the
long continued possession by the appellee and his vendees. It is Fwiizmb
indisputably shown that the party in whose favor the presumption 1s
asked to be indulged, was justly entitled to a grant; that nothing re-
mained for ites legal consurmation but the bare fact of the drawing up
and executing a preper instrument to evidenve a final title; no legal
impediment was er cowld be i{nterposed. That contemporaneous with the swp-
posed grant, it was, as we have said, recognized as such by the tri-
bunals of the country and the parties in interest as having been con=-
summated. Prom that day to the date of appellant's file upon the land,
1t continued to be so recognized by all the officials of the government
in any way cennected with the administration of the laws relating to or
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affecting the publie domain, and 1ts.d1apounlﬁ ThEae.faetu, connected
with the long pessession and pPayment of taxes, are amply sufficient to

Justify the presumption of a grant, even if it is admitted that supposed
final title under which it had been hqld for so long & time was incom-

Plete by reason of the omissien of the name of the grantee, teo 'hum it
should have been issued. Orimes vs Bastrop,26 Texas 314."

And in U.S.rs Chaves, 175 U.8.,509, 523, thi court said: *It is
contended by the government that mo Juridical possession is shown under
the grant to the southern portion nflth- tract; that there is no grant
shown te Sedille of the northern portion of the tract; that admitting
both are shown there is no evidence that the title which Don Diego Bor-
rego received in 1734 was conveyed to Clemente Gutierrez, who was shown
tu have had the possession ¢laiming title in 1786. To infer all thtsu
thi;it it is argued, 1s to build presurption on presumptien, end carry
constructive proof too far. The argument is mot formidable. The instan-
ces mentioned are of the same kind as those in the cited cases, and the
Principle of the cases is not 1limited or satisfied by the presumption
of only one step in the title. It raqﬁires the presumption of all that
may be necessary to the repose of the title ~ to the absolute assurance
and quietude of the possession. Quoting the language of the sup reme
court of Tennessee, approved by this court, it assumes that all '"that
might lawfully have been done to perfect the legal title was in fact
done and in the form prescribed by law.' And 'There is hardly a species
of act or document, public or private, that will not be presumed in
support of possession. Even acts of Parliament may thus be presumed, as
also will grants from the Crown.' Best,Pregumptions,Sec.109."

Under such doctrine there geems to be no diffieculty in presuming
velid final grants in this case. The established right ef the parties
to final grants was proved, and no legal impediments vould have been
interposed, since the grants were in recognitien of meritorious conduct.
These and the other facts proved, and the long possessien and payment
of £ taxes are amply sufficient te Justify the preswrptien of grants,
according to the conclusion of the ceurt in Sheppard vs Barrison. In
that case there was an incomplete final grant before the court, which
vas not allowed to destroy the presumption. In the case at bar there
were complete final grants, which may possibly be refarded as issued

too late, dut mo reason can be suggested why they should be allowed to

v,
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destroy the presumption.

The proof in this case does not show how long before thes 2nd day
of January 1848 the ten dollars per league had been paid into the treas-
ury of the State of Tamaulipas, but tends te show that such payment was
made in Nevember 1847. If it should be determined that such payment was
not made at a time when that State had the right te receive it, then
the principles of equity may require us te pay it now; we therefore
pleaded a tender into court ef said amount, and submit that under such
tender we were entitled to judgment, eas contended for under our 8th
assignment. The ten dellars per league cannot be regarded as the sub-
stantigl and real consideration for the land, for it was enly one-third
of the ordinary minimum price, and only persons with certain established
qualifications as elready shown were allowed to acquire lands under the
law fixing that price; it is much less than the fee chatged by the State
of Texas for issuing a patent to a 1like quantity of land, and was evi-
dently intended as a fee to cover effice costs, the real consideration
being the merit of the grantee as a settler who had defended against
the depredations of the Indians and suffered losses therefrom.

There appears to have been no time 1limit within which the money
had to be paid and final title issued; and as the party had long been
in possession the final act of putting into possession would have been
& useless ceremony; it has not been regarded as an essential step in
the acquirement of such titles. State vs Sais,47 Texas 315, 316.

For the reasons indicated we respectfully submit that the Judgment

of the district court should be reversed, and judgment here rendered

Attorney of record for nppellintg.

for nppallantﬁ.

1
*
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HEIDELBERG et al. v. BEHRENS.

{Court of Civil Appeals of Texas. March 10,
190:5.)

HUSBAND AND WIFE — OWNERSIIIP OF FROP-

ERTY—ADVERSE POSSESSION—LIFE ESTATES—
IMPEOVEMENTS — LIABILITY OF REMAIXDER-
MEXN.

1, Where a wife claimed and cccupied certain
lots as her separate property for the period of
limitations, and denied the community interest
of her husband therein, und the rights of plain-
tiff and defendant as his beirs, they were Dot
entitled to recover any part thereof after her
death. 1

2 Improvements made by a life tenant can-
pot be charged against the remainderman.

Appeal from Distrlet Court, Harrls Coun-
ty: Chas. E. Ashe, Judge. J

formed and affirmed.

Coleman & Abbott, for appellants. Brash-
ear & Dannenbaum, for appeliee,

GARRETT, C.J. This action was brought
in the distriet court of Harrls county for
the Eleventh Judiclal District by Lena Heid-
elberg, joined by her husband, agalost F.
Al. Bebrens, for the recovery of an undivided
one-half interes: in lots 3, 4, and 5 of bLlock
12 of Seneschal's Addition to the clty of
Houston, and for the adjustment of equities
therein, and for partition. The plaintiff and
the defendant were children of Fred and
Minpa Behrens, who ncquired the property
during their coverture. The husband dled
in 1879, and the surviving wife, Minna, died
in 1903, after baving conveyed to the de-
fendant the three lots above mentioned,
which she elalmed in her own right. The
defendant also made claim for Improvements
put on the property by his mother with
money advanced by himself. Lots 4 and 5
had been conveyed to the wife, Minna Bebr-
ens, and lot 3 had been conveyed to the bus-
band, Fred Bebrens, but all were 80 ac-
quired and conveyed as to make them com-
munity property; but Minna Behrens, after
the death of her busband, claimed lots 4
and 5 as her separate propercy, and jmprov-
ed them, and let them to tepants. The
plaintiff marrled In 1884, end moved off the
premises, The cause was tried by the court
without s jury, and resulted in a judgment
in faver of the plalntiff’ for one-fourth of
lot 3 charged with onme-fourth of $250, the
value of the Improvements made by the
mother, less $20 found to be due by the de-
fendant for one-fourth of the rental value
during his occupancy of the land since the
denth of his mother. The other two lots,
4 gnd 5, were adjudged to the defendant on
the title acquired by Minna Bebrens by lim-
itation, The findings of fact made by the
trial conrt a~e adopted by this court.

The evidence fully supportrithe finding of
the court-that Minna Behre®s clalmed the
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lote 4 and 5 as her separate peeperty, and
denled the community interest of her hus-
band therein and of the plaintif and the
defendant as his heirs, and that she occu-
pied and used them in such manner as to
acquire the interest of the plaioti® by lim-
{tation. Lot 5 was not a part of the home-
stend at the date of the death of Fred Belhr-
eng, and the court did not err In not so find-
fng. It was not inclosed, as were lots 3 and
4, and not used in any mannér in conmec
tion with the home; Dbut that 5 immaterial,
as Minna Behrens claimed, improved, and
occupied Jots 4 and 5 in such maoner as to
acquire them by limitation.  As to lot 3 she
was a lfe tenant, and improvements made
by her on it shonld not be charged to the

| plaioti® as remainderman. Clife v. Clift, 72
Action by Lena Heidelberg and others I :

agninst I, M. Behrens. From a judgment |
in faver of defendant, plaintiffs appeal. Re- |

Tex. 144, 10 5. W. 338; Elam v. Parkhill,
60 Tex. 581.
There are no other questions that require

| decision. The judgment of the court below

will be reformed so os to deny any claim
for improvements against the plaintiff, and,
as reformed, will be affirmed.

Reformed and affirmed.

et el v SN ERTHvOFCRsss) FWFARZA: et al
' SAEENAVIDES . BAMB:"PENA
B N Bl o s mamb o b i i

S e

;gr"‘“un-.nl‘;'cxfu".‘ﬁﬁ%lﬁgg “Texas::-Jan. 25, /
e Th0sy = .

LANDE — MEXICAN GRBANTS — CONFIEMATION—
TREATIES—CONSTRUCTION—EVIDENCE
—ADMISSIBILITY,

1. Sess. Lawa 1901, p. 4, ¢ 4, providiog &
methed for the confirmation and for testing the
validity of titles to lands embraced in grants
emanating from the Spanish or Mexican gov-
ernments, and having their origin at such time
as to be within the treaty of Guadalupe Hidal-
go, is oot limited in its application to perfeet
legal titles, but authorizes the adjudication of
imperfect or equitable titles baving their origin
in a grant of the Mexican government.

2 Equitable rights claimed by virtue of a
treaty in the ceded territory canoot be adjudi-
cated and established by the courts until the
political department provides the remedy.

8. The Trmisian of the protocol of the treaty
of Guadalupe Hidalge that Mexican graots in
ceded territory shall preserve their legal value,
and that. the grantees may cause their “legiti-
mate titles™ to- be acknowledged before the
American tribunals, is not restricted to titles
that had prior to the treaty become absolute and
legal, bet includes also equitable: titles,. which,
if there had been. no chungab_u!».meu!m
wounld have become perfect, or could have
made perfect if the proper steps had been taken.

4, The protocol of the treaty of Guadalupe Hi-
dalgo, stating that the suppression of the tenth
article of the treaty was not intended to annul

the Mexican ﬁrants in ceded territories, but .

that these shonld preserve the legal value which
they possess, ete., refers solely to titles existing
in Texas at the time of the treaty, apd not to
titles to lands embraced in the treaty, and hence
does not affect the provision of article 8 of the

sRebearing dealed March &, 1905

ok
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o/ fo ) Onos>
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treaty that property of every kind belonging to ¢ demounced land before the aruntamicnto of

Mexicans in t!
violably respect

5. In an action |_I_} the state, in trespass to try
title, brought under Scss. Laws 1801, p 4, e 4,
providiog a method for the coufirmation and
for testinz the validity of titles to landz cm-
braced in gracts emanating [rom the Spanish
or Mexican governments, and having their origin
at such time as to he within the treaty of Guad-
alupe Hidalgo. the landz in question having been
surveved hy the state for the common school
fund, the state was entitled to recover s against
defendants haviog at the time of the locatinn
neither a i legal title nor equitable title.
within the pro ion of the treaty of Guadalope
Hidalga, or the laws of T'exas exizting at the
time, or withiz the protection of the act of
1901.

6. In an acticn by the state, under Sazs, Lawse
1801, p. 4, ¢ 4. providing o method for the
confirmation and far testing the validicy of titles
to landz embracsd in grants emanating from the
Epanish or Mexican governments, and having
their nrifin at such tim® as to I withia the
treaty of Guadalupe Hidalzo, evidence consid-
4-|_‘-|:| and held saifivient 1o alinw thar [|| Eran-

he Mezican ant under which delemnd-
sed conounced the land befare the
arantamiento of Guerrero: that that bvely pass-
ed favorably on the application: that a sur-

tercitory oceded shall be in- !

P method for the conlirmation and for testin

. ernmrduts, and baving their ori

| of Texas take j

! Jawz and customs crm]d pol b

ver was made By the Surveyor General of the |

stnte of Tamaulipas; that cxpediente was form-
e, nned became an archive of the public records
at Guerrero: aod that the alleged zrantes was

in poszeszion of the land prior to the denounce- |

ment.

7. The fact that an applicant for a Mexican
grant waz in possessicd when the landz wers
denounced was suflicient o dispense with jurid-
ical possession.,

8. "-'ll here, in tresrass to H'l. title hy the iﬂ.re
under 3oss, Lav
method for conf
validity of tiles o
cmanating from the "1"\:'.. !
ments. and navinz their orizin A s
to be within the treaty of Linidolog.
defendantz claimed under a Mexicrn o
Iands denounced hefore the avuntaws of
Guerrero in 1533, it appearing that the arc-ives
of the city of Victoria, the capital of Tamau!
pas, was destroyed by the French troops in 1804,

nnd that the records were incomplete, it wanld |

be assumed that record evidence of the steps
necessary (o acquire title which was not pro-
dueed. was destroyed.

9, In determining whether steps bad been tak-
en to acquire title in accordance with the laws
of Tamaulipas then existiog, it was proper to
introduce parcl evidence as to what was done,
when the record evidence, by loss or destruction,
could not be produced.

10, The Goveroor of Tamaulipas had no au-
thority to make a grant to land east of the Rio
Grande, January 2, 1848, under the treaty of
Guadalnpe Ihdalgo

11. Recitalz in o grant by the Governor of
Tamaulipas to land cast of the Rio Grande,
January 2, 1848, were not evidence of the facts
recited in behalf of those claiming onder such
grant,

12, Diecree No. 24 of the state of Tamaulipas
decreed that the inhabitants of Guerrero might
have five lengues of land each in recompense
for which they were to pay the atate 310 per
league. Sesz, Laws 1801, p. 4, c. 4, providing a

" method for the confirmation and for testing the

validity of titles to lands embraced in grants
emanating from the Spanish or Mexican gov-
ernments, and baving their origin at such time
as to be within the treaty of Guadalupe Ilidal-
Eo. did not contain any provision for payngnt
¥ & claimant of such som as the claimant wold
have had to pay. had not the =overcignty of the
&o0il changed. [cid that, whbere one who had

| evidones, judgment shall be siven in his Gy

GGuerrcro did not pay the amonnt required by
the decres, those claiming uwnder him had na
title protected by the treaty of Guadalupe Hi-
dalgo or by the act of 1M, even thouzh the
amonnt demanded by the deeree was tendered

13. A presumption of grant cannot be indolzed
in, in order to authorize a confirmation umder
the act of 1001,

14. In trespass to try title by the state, umder
Bess. Laws 1901, p. 4, ¢. 4. against defemlaniz
claiming under a Mexican crant. a prosumpsLin
of grant might be considered nnder detendant’s
plea of not zuilty.

13, Be=z, Laws 1ML, p 4, e 4 nraviding

validity of tithes 10 lands embraesd in
emanating from the Spanizh or Mexican
in at such titne

as to he within the treaty of Guadalupe i
go, provides for a consideration of the w
nnd eustoms prevailing in Mexico ag the rimns
the right was attempted to be acquired, fleld,
that the right must be adjudiested .||||||'l.':.l'.!' Lre
the laws then in exi istenca, af which the mu &
.I Lo, al I'||r evide

af wirne=zez ¢ln

ecxtphlishing the fact that some
rquirementz of the laws wore
Al eonlil not affard a basis for
o the validire of the title in queesii
16. Bexs Laws 1001, po 4, e 4. o
any person wha mny ke the ar
heir, or clain of any grant w
territary ema g feom the Mesiean
ment, and having itk orizin o swel time g

be within the protecrion of the treaty of Guala-
lupe Hidnlzo, may file a petition for comirma-
tion of the ritle, and that the distriet et
shall iovestizate and try the eause, and, if plain-
tiff shows title by n prepotderanes of e

Held, that the statute does not in iesell conbi

: any grant.

Appeal from Distriet Court, Travis Coun-
V. L. Brooks. Jmlze.

~e5 Lo Iry Litle by the ={ate pgnins=i
ooz iTaynes and otbers, azainst Juan
Yeoln twei'ne and -others, against Leonard
Warnes pgninst Juan Manuel Floves amil
othwr= arnluat Espiridion Flores and others,
against Forfirla Garza and others, azainst
Servando Eenavides and others, and against
Filiberto Pepa ond others. From judgments

. In favor of plaintiff, defendants appeal. Af-

firmed.

J. F. Mullnliv, B. Coopwood, F. W. Sea-
bury, and Tame= B, Wells, for appellants. C.
E. Bell, Atty, Gen., for the State.

FISHER, C. 5. The firit-named is an ac-
t.on, In the - -. of trespass to try title,
brought by ibwe «v0te, ~uder tbe act of the
Legislature of 'i:xas approved September
3, 1801, on pages 4 and 5, ¢ 4, of the Ses-
slon Laws, In which jodgment was render-
ed by the crurr in faver of the plalntif.
The state sued for 17 ‘surveys, aggregating
12,825 acres of land, as alternate sections
located and surveyed for the cammo[[ hool
fund of the state of Texas. These 'loen-
tiona were made upon surveys that were
clalmed to have “wen granted to Antonio
Zapata and Fodrr Dustamente by the state of
Tamaulipas 1 'wie  decree No. 24, of date Qe-
tober 19, 1E: .. . ppellants In this case (de-
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HAYXES

fendantz below) pleaded a goneral dewial and
not zuilty, awd alse alloged that the lamis
sued for are part of the two Moexics
above stated, both having their origins poi
to the 253th dar of April. 1535 by el judiea-
tlon of the aymiamivnio of the city of i
rero, UF virtue of decree 245 that a proper o
pounceenl was made, and Gavorabiy g
npon by the ayonatambents, followed by

s

ver made alont April 25, 1555, by the

vevar Genernl of Tamaunlipas. upon which
fnal thtle o the grants was issoael e the
Governor of Tamanlivn=< on the 20 aday of
Japuarvy, TS15:  conlinnmis  oEsession b

S0 Lo Lhe date of the in=tiine
i

[eior to iR
of this =itz aml the nrvey of
by the gonnly 2Erveyar al Zapaia conniy
1871 and 150%  And they plended the
protection afforded by the tre: of Guind
Iupe Hidalgn, They alsa tei in U
e the oriz price of these
f by deeres anul
=umiption of e

[uiarEsing. g lemenial

1oil

pleadod o

1hian T

il
Lol on

Lf, br

=1,

S1anls
I

Vitll'=

petition and for the | ose of =howing that
e—giatyr of ‘Texas NeVeTE  peeciinztl  ihe
rpants  pleadod  the recor] ol Ewo S0t
hawgrele amaingt the state for the econfjeg:-

1 jon—gf hpas rranla rl-l:ll"'l_" '[hn |"|_'.‘|' of 18 :l'

iechy -Q]“.5 1|... w a
hm:__m_ﬂ;e_ﬂ_u..rmr ronrt of ":I":':UH. count
wlhi = srand by the Supreme Co
and the cases finally dizmisscd by the plain-
Liff=. '"The case was fried DETOrC 10e oonrt
without & jurr. and judzment. as before stat-
ed, remlorad in favor of the state, and deny-
ing appellants confirmation as prayed for.

We find the following facts:

Subeequent to the date upon which the S
preme Court reversed the jwizment for the
claimants for eonfirmation of titles to theso
londs under the act of 1570, the surveys sovil
for by the state were surveyed and located, in
1334, embraciog the land In controversy, the
field notes of which were introduced in evi-
dence, az stated In the plaintiffs petition. and
thBe locations were made upon the grant= as
=ot out and deseribed and claimed by appel-
Innts in thelr answer. Wa find that this evi-
dence upon the part of (he state i= =uilicient
to entitle it to recover, unless Jdefealed by
the testimony cowing Trom the defembans,
as hercinafter set out. There is no ¢ontro-
versy about the facts, but the principal oues-
tion to be eonsidered is the safficiency af the
evidence offered by the appellants to show
that they are entitled to recover.

Defendants read fo evldence n finnl grant
made by the Governor of Tamaulipag, togel h-
er with a plat and. field notes of a survey
made by Antonio (‘nnnleq. Surveyror General
of Tamanlipas, fdr Antoniv Zapata, as ful-
lows (trans<latior):

“[Thirvd ®enld]  Yoars of cizhteen humired
aml forty elght amwl ebzhiteen mdeed :|:Fi
oty minke,  184% & 1540, Fifty cenis
“Francizea  Vital Fernandez, H:-i-:.-u-li}b

General of ibe Arwy of the Mexican Lepub-

v

STATE, 1021
Ve sid Gowvernnr of 1he State of Taman!ips.
Wherea=, Bl cilizen Antonin Zapata bas
paid into the Treasory of the =iate the i
dollars at which woere valued tlwe live =iios
of pa=iure bl for Larze =tock il
Ll at the paint de Villa, as g Lt
expediecnte pnle for the porpos=e, u=ing the

power that the Iaw gives me upon this por
ticular, 1 leive thouzil proper too adjod z
for hipesed,

ta the ecitizen Antonio Aajata
iz Tevirs el stece<soprs e <add (v «ihos
arpte sloedi, w B Bhees FEaaiis anpme] Beinnetalin-
vheo= fuselee oo Ll | 1
Plerelore, 14 =1 ! vsnmd
Labipand= of tho Saie o e

(k]

Awntonkn Zap
e =aid ive

EEET

or of
large stovk which
the eity of Vi
Muonth ol Jannary,
Furty eight.

“Franeo, V. Ternandez

“I2anl]  Amlres Goerrora,  2nd offeind
“Prasture Tamd of e Villa, surveyod for tae
citizen Antonio Aapailaa:
=W
S .
by o

“[Place of the =cal of the State of Tamauli-
Pz

Explanation of the demarcations:

a. Corner of La Lobera.

Corner of the Loma de Macho Vallo.

, Corner of Los Huesos.

. Cornor of the Seja del Gruyo.

. RBranch ealled

- Braonch called Calavasas.

, Nranch ealled Villa.

mano

BT

“Fxplanation of the Sarvey.

“The area comprebended In the rectanzie
alove drawn I= five sitios of pasture land for
large stock surveyed In the courses ndicaied
in the plan, alfter correcting the variation of
ton degrees that the necdle has in this Lind,
this tract of loaud iswﬂﬂ:l an the
west by the lnmd of Wik fnmlln‘s on
W. by that of = on
5. E. br that and on the N, 15
Ly vacant louls

“City of Guerrero, April
Anlonio Canales”™

rullo

1535, Lic.

o510,

Defendants introduced in evidence a certl-
fied copy of the survey and plat of =aid land
made by the speclal deputy surveyor of Zap-
atn county, as follows: -

“The State of Texas, Counly of Zapala.
Field notes of a surver of Ave leagnes of
Iand originally grantmd by the governmenl of
the state of Tamaulipas to Antopin X
on the Sth day of January, A. ID. 1855,
gurvor Is situatmd in the county of,
15 miles poetlieagt of the town of Carrizo
amd on the waters of Velena Creel, and is
called Villa,  Degimming at the sonth corner
of 7 survey in the name of Pedro Busiamente
amd called Las Comitas, this corner being in
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the orizinal title Lindera de ln Laboras
thence . 55 E. with the east Iine of =nid
survey at 287 varas crossced derremadera de
Villa, at 4230 varas an old line tree, at -
varas passed the enstern extremity of Laguna
Quemada, at 7275 varas erossed road from |
Laredo to Itle Gramde City bearing N Ea
at 10300 varas the road from Teposan to ihe
E=cobas, at 10373 varas the derrawmadero de
]a Pita, at 14021 varas the east corner of
gald survey in the nawe of Dustamanie, at
15000 varas set post for the morth corner
called Lindero del Macho Bago, from which
a mesquite marked X Lears 3. 53 E. 5 varas;
alse a mesquite marked X bears 5, 30 W. &
varas: thence 5. 33 E. at 2034 waras a o=t
for line mark, at 4168 varas the road f{rom
the Tanque, at $333'4 varas set post for east
corner from which a mesquite marked V¥
bears 5. 25 W. 3 raras. nl=o 8 mesquite mark-
ed ¥ bears N. 37 W. ZU¥o varas: thenee 5.
== TV at TO00 varas entercd the Noepalera
de Ins Calabasas, at 10040 varas post for line
mark I L at the Puesio de San Juan, at
10980 varas erossed rood from o Gramde
City to Larcdo, at 1460 varas evo=sel road
to the Grulle, at 15000 viras set post [or the
south corper called Lindero del Macho from
which a mesquite markal X bears 8. 52 w.,
o5 varns, and a mesquite marked X bears
S, 15 F. 20 varas; thence N, 33 ., at 3183
varas the arroypo de Simon, at 4003 varas
the road fo Teposan, of S3334; varas to the
place of beginning, Surveyed August 22nd
to Sept. Znd, 1574. James MeLain, Santiagn
Cantun, chalo carrlers.  Resurveyed April
20th, 1576.

W[ Felix A. Blucher, special deputy surves- |
or for Zapata County, do herchy certify that
the foregoing survey was made actoniing to
law, amd that the lines, boundaries nil
courses of the same are truly described in the
foregoing plat and feld notes. Felix A
Blucher, Speecial Deputy Surveyor for Zapata
County.

wEramined and recorded Nov. 28th, 1874."

Defendants read In evidence a final grant
made by the governcr of Tamaulipas, to-
gether with a plat and field notes of a survey
made by Antonio Canales, Surveyor General
of Tamaulipas, for Pedro Bustamente, 08
follows (translation):

“[Third Seal.] Xational Coat of arms for
the vears. Fifty Cents.

“Franclseo Vital Fernandez, DBrigadier
Geporal in the Army of the Mexican Ie-
publie, aod Governor of the State of Tamaull-
pag; whereas the citizen Pedro Bustamente
has paid Into the treasury of the State the
fifty dellars, at which were valued the five
leagues of pasture land that he had de-
nounced in the place called Las Comitas as
appears from the expediente made to that of-
feet, using the powers conferred upon me by
the law upon the subject, I Lave resolved tn«*

grant to the citizen Pedro Dustamente, for
blmeself, his heirs and successors, the indl-

&3 Sfr}L"'l'lI"-"-'lI:i".".:I’.X RLETORTER.
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cated five leazues of pasture land according
to the limits and demarcitious appearing in
the aunexed map, Wherefore, I comneed
the authorities and inbabitants of the staie
to Lold and recognize the said citizen [edra
Bustamente as the legitimate master anl
ow et of the sald five leagues of pasture kel
that have Leen granted to bim. Given al
the city of Vietoria on tae 2nd day of Jann-
ary. Lighteen Hundred and Vorty eizhe
Feaneo. V. Fernandez. [Rubrie] Andreas
Guerrero, [inbric.] 2od official.  [State seal

I of Tamaulipas.}

“Pastare lamd of Las Comitas, surveyed
for the eitizen PPedro Bustamente,

o d
878
NW.
3. NI
SE.
278
b [

wLxplanation of the demarcatlons: a, ¢or-
per of La ITmdia. W, corner of Lo Lobera. o,
corner of Moecho Valo. 4, corner of Las [2aen-
hag, £, Waterhole called Rotamilas, g, ranel
of Comitng. D, branch ealled Comiins. G,
branch ealled Tabatag, 3, branch cailed Villa.
m, branch ealled Socore

“[Seal of the State of Tamaulipas.]

“Lxplanation of the Surver.

“The area comprebended in the roctanzle
above drawn contains Sve lengues af pasture
land, surveyed to the courses indicated in
the plan after correcting the variation af 1en
floerees that the necdle has in this Il 1o
the nortlieast. This teact of land is honmded
on the X. W. by the tract of Charea Larze
on the 5. W, Ly those called ||"|::':||'.'M-‘
and l.nM?:m‘vﬁn. on the 8 E. by 1l tract of
Yilla, d on the XN. B by vacunt laned,
City of Guerrero, April 25, 1533,  Lic. Anto,
Canales. [Rubrie]”

Defendants introduced In evidence a ofr-
tified copy of a survey and plat of =nid
land in the name of Pedro Dustameds.
made by the district surveyor of Zapala
county, as follows:

“The State of Texas, County of Zapata.

Nesurvey of five leagues of pastuce- land ™

made for the helrs of Pedre Bustamente' by
virtue of a grant made by the state of
Tamaulipas, Mexico, it being econfirmation
No. in Zapata County and is situuied
about 24 miles N, 65 E. from the town of
Carrizo. Beginning at the N. W corner of a
survey In the name of Jose Canales, called
La Huerta, a post on eas{ern boundary of o
survey in the name of Andreas Bautista I'a
reda. 4646 varas from the S. E. corner of s’
survey a mesquite post from which a mes-
guite tree marked X Dboars~y. 6ith E.i§'%
varas: thenee 8. 653 E. with the negtli
boundary line of the J. Cuellar survey 2504
varas to the N. K. corner; thence 8. 34 W,
with the E. bouvdary of said jsurvey il
varas to a wesquite post in thicket for the
{

!
f 5
1

1
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extreme 8 W, corper of this survey: thence
5. 33% E. G570 varas to the old original south-
east corper designated Ip the original map
as Lindero de la Cabra, a large sink; thence
K. 541 E. with the east line of this survey
and west line of a survey in the name of
Antonio Zopata called Villa at 257 varns
crossed the redewadera de Villa, at 4230
varas on old elm tree marked A at 4273
varns passed the castern extremity of the
laguna Quemada, at 5000 varas set post in
line, at 7275 varas road from Rioc Grande
City, bearing N. E. at 10300 varas road to Las
Tseobas from Teposan, at 10375 varas reda-
maders de la Pita, at 13462 varas a tree
marked == on left of line, at 14021 varas the
northeast corner & mesquite post designated
in the original as Lindero del Macho Bayo,
from which a mesquite tree bears 5 18 W.
40 varas, marked X also another mesquite
bears 5. 83 W. 22 varas, another bears S.
Glih E, 15% wvaras; thence N, 33 with the
north Lovndary of this saurvey at GO0 varas
' road to Las Escobas Boaring N, X, E, at 1879

varas an old mesquite s

=] milh s Lhe extre

Ir-[ i ]

Va jyost set for the

tene vy, from which a mesqnuit

{20, 8. 41%

{boundary of said Manuel Parcda survey at

20 ¥, I corner of sald survey
ner of o survey in the name of
Andreas Tt ta 'areda, thenee snme coursy
fwith eastern bDoundary of sald survey at
\13”3? varas the place of bezinning,

18 viras
hod X, E.

] July Gth to 15th, 1874.
! “Rearing arked &

“Cesareo del
bain Carriers,

oYet
5 Leagues.,
Antoolo Zapata,

"'Las Comitas"
§ Leagues.
Pedro Bustamenta,

A T Pareda,

El Socorro.

La Huerla.

“}Martin Van Merlek, special deputy sur-
vere of Zapata coanty, do bereby certify
thatthe foregoing survey was made accord-
ing 3 the law and tbat the limits. bound-
arie and corpers, with marks natural and
artitlal, are truly deserihed In the foregoing

i

HAYNES v.

+ | year 1523

| and froot of

“TATE. 1033

plat and feld notes. Martin Van Merlck,
Special Deputy Surveyor of Zapata County, -
“l, Fernando Uribe, distriet surveyor of
Zapata county, do bereby certlfy that I bave
examined the foregoing plat and feld notes
and fod them correct, and they arve recorded
in my oftice in Book A. No. 1, pages 2G, 27th,
and 28, Given under my hand at Carrizo
this 21st day of July, A. D, 1874. Fervando
Urlbe, District Surveyor of Zapata Countr.”

Defendants introduced in evidence a trans-
lated extract from an Inventory of the office
of the ayunotamiento of Guerrere made in
1835, as follows:

“[L. 8. A revenue stamp canceled.] Clty
of Guerrero, February 20th, 1904. Xumber
6. Antonio G. Martinez, Municipal President
of the city of Guerrere, Tamaulipas. Certl-
fled: That in the archives of this Presidency
there is a parcel of inventories attached fo-
gether, whict: is endorsed: 'Common book
cootalnipgz tte Inventories of the Ayunta-
mientos and Alealdes, and delivery apd re-
ceipt of their archives, which date from the
There belng oo follez 23 reverse

=3 An inventory subseribed in
the year 18357 by the 1st Alcalde citizen Ra-
fael Uribe, iz the folioz of which appear an
entry of the following tenor:

e

“Aflnirs pending:

1 expodiente wpon the measure-
pent of pasture land for larg.:
grock denounced by the cilizen
Auntonio Martinez Guilerrez.

Delivered 1 idcm of the citizen Eduardo Da-

Lo bim vila.
14l of the citlzen Ygoacio Gutier-
| g
1 id. of the citizen Yaidro Gutier-
ret.
1 id. of the citizen Simon de YTno-
Jjosa.
1 id. of Dona Tomaszo.de Ia Mena.
1 id. of the citizen Mariano Arispo.
Datll’und 1 id. of the citizen Luis Vola.
Yo Blm 144 of the citizen Trinidad Vola.
Dulﬁverud 1ig. of Dona Josefa Cuellar,
e That of Don Felipe Pena was de-
livered to bim aod he sent It to
Victoria,
Dal 1 -
mﬂ ;‘I‘g!gn 1 expediente of Don Antonio Za
Nov. 1, pata.
1835, 1 id. of Don Jose Ma Canales,

1 id. of Don Anastacio Garcia.

1 id. of ‘Don Pedro Bustamente, *

1id. of Don Jesus Cuellar.

1 id. of Don Qnefre Garcia,

1 expediente upon the mensure-
ments of pasture lands for large
stock denounced by Jesus Bena-
vides.

1 id. of Don Harlano Garela,

1id. of Don Jesus Mesa,”

“And at request of an interested party and
for such use as be may rightfully make of it,

i




1034 §3 SOUTIHIWESTERN REPORTER. (Tex.
this ccpr I8 Issurd o Lim on the twen ot ¢ maid deeree Moo 20, willout destroding tie
day of FPelbrunry Nincteen Hupdred aml Four. | ones they laad ale 1id nad, o have

“E. R. Jiminez, Sccroiary. |

santonio G, Martinez"

Diefendants road in evidence the following |
certified copy of n letter:

wFahian Zapatz, Piest Sapplemental Al
ealde of this Municipality, acling with
witnesses of his assistanee.  1le test
That In the: archives of (hiz first conr
at ihiz time 18 in hiz olsrege, there |
age with the fllowinz: “City
in the vear 1546 aml 115,
periaimits o b |
with varinng anti
on itz 20ih leaf a: ]
afficial lotter, whiclh literalle eopicd s as
follows:

wel premit to you seventien titles, which
eontaln the vacant lamds denonnesd and sur-
veyed from the rear 1881, until that of 135,
{n order that vour honor may please present |
thern to the Elonorable Governor of the =tate, |
to the effcct that they may have the neces- |
gary walidation. The amount of the dues I
do not send attached to snid dociiments 20 28
not to expose the same, and your Honor will |
deizn also to direct in the most cortain man- |
ger. the mode in which they may be paid. ;
and draw against this receiver's oflice, God |
and Liberty. L]

w0ty of Guerrero, November 28th, 1847.
wiTy Wis Honor General Don Antonlo Ca-

nales, City of Victoria'

wiand at the request of an Interested par-
ty and for the uses which may sult bis
rights, the present copy is jssued, which I
certify in the city of Guerrero. Tamaulipas,
on the Sth day of month of August, one
thousand nine bundred and two. All before
me the authorizing alealde and those of wy
assistance: we give faith.

uaThe First Supplemental Alcalde.
“*Fabian Zapata.

#1pccisting, Guadalupe Rodiquez. Assist- |

ing, Eduarde Senz." "

Andres Garcia testifled by deposition in the
year 1878 in the ense of Kulalio Gonzales v.
The State of Texas, then pending in the dis-

reo hiereo is Beel AN

G

trict court of Travis county for confirmation |
of the title to said Villa tract of land, which |
deposition was introduced In evidence by the |

| Hay
Il

omare foree Dy the antiguily

izht wi
of theis awaership, the tiade ol Ao

s was ig=on] mider siid deeves Noo 29

pave Seen Antonie Aopslae denanneenen

of =il Land with the approval of the ayaot:.

wiento of Goercero, amd e pelat amd tieki

potes of the survey made by Lico Andoni.

o tes, sl 1he e gusalientes fornies] Ulereoes,
1 1 aleeree Mo,

amewors of e Follaowing wilinesses
Lo thee Inlervozaiarioe propadaiaded o8
eanse N, L IR alisiri
connivh, entithed  Manueld st
v. The Siate of Texas, 47 ek, < 1
swere having been taken in the year 1872
as follows:

Jo=e Maria Cannles: That he was then 52
years oll. Had been reghdor in 1530 pmi
1541, and first alealde in 1846, That he knew
the Comitas tract of land, hereinbefore men-
tioned, in 1525, and that {t was fhen ocew

by fearie] i

pied by sald Pedre Bustamente, with horses |
- I

and eattle. That said Bustamente petitloned |
for a grant of said land throuzh the alealde |
of Guerrero, and that witness wag one af |
the witnesses to the act of the alealde :1;1-1.
proving said petition, and that said landf
was denounced Ly and sorvered for sall
Fedro Bustamente previous to the year 155
in pecordanee with decree Xo. 24, of Octobeny
10, 1843, passed by the Congress of Tawaw
lipas J’

Jose Marla Martinez: That be was they,
64 yer rs oof age, amd Bad always lived in thy.
jurisdiction of Guorrero, Mexien, amil iy
heen regidor in 1860, constitutional sccom
alenlde in 15G1. and constitutional frst af
calde and president of the Avuniamiento
1564 and 1864. That the title extended
I'edro Bustamernte for the Comitas tract 1||'rr'
jand, as hereinhefore described, was, fo ln-
knowledge, Issued on an original denuncio
made previous to December 19, 1330, and o
the decree of the ayuntamicnto of Guerrero.
That said Bustamente was cotitled to e
henelits of decree No, 24,

Jose Marin Benavidas: That he was tlen
G2 rears old, and had alwags fived In Guor

defendants In this cage. Sald witness testl- | para, wihere he was regidor several tiones,
fied in substance as follows: and first alealde In 1s65; that the right of
1 was municipal commissioner of Guer- said Pedro Tustamente 1o said Crmias
rero, Mexico, In 1835, alderman in 1857 and tract was based upon a denuncio or selecton
1850, and second alcalde Im 1861. [ have | of said land by said Rustsmente previous to
kpown the Villa tract of land described in | Decemuber 19, 153G: and tbat DBustametn
the title fssued to Antonio Zopata since 1520, | had Improvements and stork on sald Ind
and I know he was then in possession of said | longz prior to that date, and was entitle: to
land as & raiser of small stock. Iam famil- | the henefits of said decree No. 24 by seiﬁs
far with the law known as decree No. 24, of | against [ndians, ete 2
October 19. 1534, for denouncing lands, Andreas Garein: ‘That he was then 54 yars
When said decrne was published, all particd | ald, and had Jived most of his Jife in thu-
denouncing maoditied thelr densunccments t ! rimliction of finerrero. whers he was an-
take advantage of the privileges granted Ly | missario, or Jjusiice of the peace, In 55,

E
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twa others

rent porsons, each expedi

contain. !
ke denunclo of the laml, the cectifieate |

IMAYXES v

s He k=
Al o Aapata ever =inee It was St g
upon the a=sigmment roll= gbout e v
left e 150 aml that all taxes thereon have |
I of Tamaulipas. carrring wil i el by the defendants aml their crantors
T expedientes of surveys lLelon 10 |

under the said title of Antonio Zapata; that
thie gaid Iand Ia dry grazing Iand, 2od not
woll adapted to stovk caisins, except during

irz
by the avuntamiento of Guervers that the ; seasons when there is sullicient rad 10
ar-lleant was entitled to (he lamdl mwaler | =upnly the natural water holez: tha oW
e2.d deeron No, 24, aml all othor procemlings | sl Gekls have alwars existed on tl ]

b hefore the ayu nienin  in

1 : these  expaalicnles: b

i ed in e siate degartsient; that

: present on Jamwery 2, 1545, sl

25w the crior and Secvetary of Stale of j Al
Tzl sizn all the titles or zranls is- |

& on that date, and that thiz Comilas |

ue of those whose expadientes

filed and title i==ued th
: that the said denuneio was made
Bustamente prior to the year 1556

(i
br 2aid

el have Doeen enltivated by the
Vaduring [avorable scazons:  that there ars
Povariong manches on G lond. most of

v placed there by the Geirs of ¥

renn in big |

* was proven on behalf of the defendants

& cafled “Villa™ was finally srant-

iy

Le vear 1522: that the reeconds of the ayun-
tasiento or city eomneil of ‘Guorrern. s ex-
fezing in the archives of sald citr. are incom-
and Imperfect, and many partz there-
sxing: that tbe archives of Vietoria,
Taanlips were destroyed by French

spe under Col. Dupln in the year 136d;
s =nid Aapata, Crom e time ke Gret sel-
oo =ibl land in 1522, continued In pos-

o

=¢csion thereal until the sawe was surveyml
for him in the vear 1815, and thereafter un-
der einimy of rizht and ownershin by virtue

of =aid procecdings he remained o the ae-
tusl, open, and peaceable poszscssion of =2aid
land, cuitivating the same, and raizing his
live stock thercon, with Lig servants, bouses,
steck pens, cultivated felds, and otbher im-
prevements, untll be died, abgut the year
1540, and thereafter hizs children and heirs
cociinued in sald possesslom and use of said
Iand, and they aod their assigns, including
defendants, have so held the actual, open,
apd uninterrupted possession of sald land,
claiming to be the owners thereof, down to
the present time; that no other persons have
ever held possession of any part of sald land
adverselr to said title; that during the years
from 1536 until abont 15532, the Incursions of
bostile Indians occasionally drove said Za-
pata and his heirs and their servants off said
land. hut they alwaye returned to it as soon
ng it was safe to do so; that sald Zopata
and his echlidren anod beirs were Mexicnn
eitizens, and said beirs were the ownors of
hie rizht and itle to sald land by Inheritance
from bim durlhg the year 1845, and for some
¥ears before and after that time. until ihey
gold their Intereets, and defemdants now hiokd
and own and claim the same bBF mesne con-
varances from sald heirs: that sald Iamd has
been assessed for taxes, and taxes have heen
paid thereon as land originally graulvd to
Tex.DEC{S 86 8W =14

nlo Zapata. to whom the tract of |

Lovernar of Tamanlipaz on Jan- |
s, first setilod on said Innd aiwmt |

rent tines, besiles the onproy

miade by =2aid Antonio Aopada. and n.l
bewen inbabited Ly saal heirs ol
sizns since the denth of the original Zoniee,
with their servants and employves: 1iat e
defendants are the owuoers, through ceesne
coaveranees from the heirs of Antonia fa-
pata, of all the right and title had or ac
guired by him or them in the western balf
or maore of =ald Villa grant, and lave [l
the #ame inelosed by o bacl-wine feoace ale

six yvoars: that the whole af =2and Vilia t
is covercddl by paileoad eortificates nmd th
aliernates, and that, after purcla=ing from

and under the heirs of Zapata, defe:nlants
acquired the individual certificate locations:
thar there are ranch houses, pens, tanks, and
weils on defendants’ part of sald TV
inclozed, and tnat the traets of said (i [
geribed in plaintiff’s petitlon as surveys Mo
No. 324, Xo. 326, No. ! XNo. kW, No
[ No, 854, No. S, Noo G0, amd
amd the strip of 20+ acrez of public demalin
are o!l froog the lamd so hebd and posse=ze
by defemlantzs in the Villa wract or grant
anid that the lamlz in Controversy are rea-
sonably worth 21.25 per acre.

It was proven that said Villa tract of lamd
in the pame of Antonio Xapata bad Leen de-
lincated oo the officinl maps in the General
Land Office of Texas sinee about the vear
1870,

It was proven on behalf of defendants that
Pedro Bustamente, to whom the tract of five
leagues called “Comitas” was finally granted
by the Governor of Tamaulipas on January
2, 1848. first settled oo said lnnd about the
¥ear 1522; that the records of the ayunta-
miento of the elty council of Guerrero are
existing In the archives, and all other ar-
chives of sald eity are Incomplete and im-
perfect, and many parts thereof missing:
that the archives of Victoria, Tamaulipas,
were destroyed by French troops under Col.
Dupin in the rear 1804; that said Busta-
mente was a Mexicau citizen, and that from
the time be frst settled oo sald land, a 1
the year 1822, he continued fn pos=ession
thereof until bis denouncement and the =ur-
vey thereof for him in the vear 1535, amil
therealter, under eclalm of rizlit aml owier-
ship by virtue of the procecdings led there-
on. he remained in the actual, open,
[reaccable pusscssion of suid lawd, cullivating

TR L
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the =ame, and raizing Lig live =tack thereon,
with hie servants and his bouses. stock pens.
aml other improvements. until be died, about
the 1835: that althowns there were
many incursions of bostile during
the time from the Fear 1850 uutil abont 154
into the territory where gald land is situated,
which caused the other settlers to tempo-
rarily leave their lands from time to tiud,
yet the =aid Bustamente, who Lad built bim-
colf a blockhouse or fort upon sadd L

nover driven off by the Tudians and vi

vear

peld his grounnd alnst thom: that Ir
death, about the year 1533, his ehildeen amnd
heirs, of whow there were 1..nF, o0l Tinaed

in the open, peaceabile. and uninierruptod s
spssiopn and enjoyment of eaid land, enfrivalk-
ing small fields thereon during favorable =ea-
gons, and using the sald lnod
stopck-raising purposes, it b
land, elaiming the =aid lanil

ertr, aml holifing the same,

nnlding awd possessing the enid

of gaid Leivs =old and conveyi-: their
thereiy 1o other poevsong, who Siereips
into pos=ession of the part £ s Ly

I their ¢

them, awd =uch pure
including 1he defendants o

Lyve

continucusly and uninterrupidaly b Id. ocou-
pied, and possessed the parts of said Comitas
tract so purchased by them up 10 the prosent
time: that some of the beirs of sald Busia-
mente, his chiliren and grandehlldren. have
nevor * sold thelr Interest o said Comitas
tract, and have always lved amd still live
upon it boblinz amd claiming by virime of
gaid title, with their serv aml  heir
hou=e=., stock pons, and gor al ranpcl im-

1s: that the sald land 1z rea=on
gince the time Pedro Bust
his right and title thereto no g
lived upon or possessed any part of the =ald
Comitas tract or graut withont the consent
of sald Hustamente, or those holding under
liim; that the jmprovements upon gnld Cone-
jtag tract consist of snbstantial rock dwelling
houses. stock pens, wells, tavks, cleared and
incinsed fields, and so forth. placed there at
difeeont thmes by =ald owners dir ing the
period of rheir sald accupancy. and © at dur-
fng nll of sail thne there have been abont 40
or 50 per=ons constantly living upon gafd land.
they beingz the sald owners and their sérY-
ants. and that the greater part of said land
las been inclosed with substantial harb-wire
fences {or the past siX oF SCVER YedArs

That the sald Cemitas tract or grant has
always been nesp=eed [or laxation, and taxes
have nlways been paid thereon br said own-
ers. ns land ariginally grantadd to Pedro Bus-
tamente ever since ahout the Fear 15874, when
the same was first put wpen the tax rolls;
that defendants Leonard Hoynes and FI. M.
Ifavnes are the owners, by ure ha=e throngh
mrsne eonvevances from and uniler certnin
the heire of =aid Pedro Bustamente, of a4 j
of the western portion of said Comitas trac

oerson hns over

§5 SOUTHWESTERX REPFORTER.
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ar grant which is Inclased by & barh-wire
fonee, with other iands belonging o thipan:
andd that the land sued for in this canse, @il
described in plaintiff’s petition = surveys BITR
SGh. G064, W0, 585, 386, amd 387, are Joczntasd
upon =aid part of gaid fond caimed by -
fendants to be the Comitas grant.
Defendunts introduced in evidence a copy
of a map of the four infernal praviiees ol the

east, and aecompanying dociincuis, lixing the
. WAk |

Lowuddnebes af Skd proy inues b+ shacm e
il i, Mex-

fromn 1l ar

fra, This n

of Mexion

dedinn elvoer,
to a point on 1he sane il
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Defendantz reml in evidence avtidle 6 ol
the Constitution of Coabuila and ‘Texaz, a4
fullows:  “article 6 The territors of 1l
aiate is the snme as that e eed i
IR LR Sormerty Rnown by Ui pzmnees s
il aind Pexaz, A o= inmad lnw ghatl
matek ont its limii= in respoect g Llis= 2ial}
ing slatez ol the Mexjo Confesderaey.”
(Dated Mareh 11, 15270

Defendants also reid in evideue articles
T and 8 of e coloniz thon law of [l =it
of Tawaulipas, of December 13, 1= a8 Tul=
lows:

lirsl

itien ol

vear il

warticle 7. From the vers date wherein af
forcizuer s thos registercd, he acnuire: o=
eillation. and maxy as sach an inhabltant de-
nounce the vacant land be thinks bost, pre-
wenting Limself to that effect by writhnz tiy
the re=pective alealde, who shall deerec wiie’
ig proper  for examining, measuring. :-m-!l
marking ont the Iand designated after citing
the adjnining propriclors, should there Ui
nny, }
“irticle 8. The Instructive despatel it
terminated and no oppoenent right resul
the alealde =hall pa=s= it o the executive of
the state, by whom the title of adjudleatio
and owpership shall be issued to the per=
interested, ordering that the alep lo of tY
town of his residence put him fnimedig e
in possession of the land granted. G tr
these proreedings shall be ponductod atlicg
Iy, and the exeentive zhall proceed with 19
audience of the fi=eal of the Suprewe Lo
of Justice of the stule” 7
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Defendants also read In evidence decree
No. 24 of October 18, 1833, of the-state of
Tamaullpas, as follows:

“No, 24, The Constitutional Congress of the
freq state of Tamanolipas, has decreed the
followling:

“Article 1. To the inhabitants of Carmago,
Mier, Guerrero and Laredo, who may have
no lands of their own, and who may possess
stock to gccupy them, there shall be given at
once, not exceeding fve leagues each, and in
compensation they shall pay the state ten
dollars for each league.

“Art. 2. Those only are comprebended in
the foregoing article who lived In sald vil-
lages during the last Indlan war now passed,
and who did not emigrate previous to the
Fear 1821.

“Art. 8. The respective ayuntamiento sha. ',
fnform itself by previous justification, wheth- -
er the Interested party, who may possess
him=elf has lands of bLis own and stock with
which to occupy them,

“Art 4. These lands shall not be alienated
until twenty years have passed after the
concession; and if so alienated the state
recovers Its right to them, and he who may
have been the owner loses whatever advan-
ces and useful and pecessary improvements
that he may bhave made; It being sufficient
for a judgment of condemnation that the
alienation shall be made to appear. Upon
thiz point the respective administering judge
ghall decide summarily, without prejudice
to the legal remedies of the Interested party.

“Art. 5. The benefits of article 1 shall con-
tinue for three years from the day of the
approval of this decree, after the expiration
of which term no ooe shall obtain lands,
except according to the ordinary laws,

*Art, 6. The ayuntamientos and their in-
dividual members collectively and each one
for bimself are responsible personally and
pecuniarily, if they are wanting in the truth
of the inquiry exacted by article 8, and the
government having heard their defense shall
mnke thelr responsibility effective,

“The Governor of the state shall take care
that this decree be uuderstood, and shall
order its executlon, baving it printed, pub-
lished and ecirculated. Wherefore, I com-
mand that it be printed, published and cir-
cnlated, and that it be duly executed.

“City of Vietorla, October 18th, 1833, 10th
of the installation of the Congress of the
State,

“Irancisco Vital Fernandes.
“(inbriel Arcos, Secretary of State"

testified as follows: *I
am fam 7 the land in eontroversy In
thiz cnse. I have had the lands which are
gbown on the map exhibited to me Inclosed
for a8 much anyhow as three years. I as
conoty surveyor of Zapatn county located
the certificates and alternate sections, toples

of which have been read in evidence by the !

state, They were located for my brother, |

i
L

o
J. J. Hoynes,) There {s & small atrlp of va-

can n the eastern edge of my pusture, o
ns shown by the map: that is, the land Is
vaeant, unless it has been appropriated by
the Zapata grant. The rental value of the
Innd is as much as three cents per acre per
annuin wheno they can be rented, but It fre-
quently happens, as it haos of late years, that
it 12 so0 dry In that country that they cannot
be rented at any price.”

Plaintit next introduced In evidence a
certified copy of a petition-filed In the dis-
triet ecourt of Travls county on the 26th day
of September, 1871, by Ealallo Gonzales and
his wife, ‘Petra Zapata, Bartolo Moralos and
hig wife, Rafaela Zapatn, Jose Ma, Coro-
nado and his wife, Maria Anna Zapata, and
Dolores Zapata, the only helrs of Antonio
“npata, to which the state of Texas was de-
fepdant. The plaintifz in that sult clajmed
that part of the land in éuntmversy which
was then and is now clalmed to bave been
granted to Antonlo Zapata, and sought to
have the title confirmed. Plainti® also in-
troduced in evidence the answer of the de-
fendant, the state of Texas, in =ald case.
which consisted of a general denfal. Plalp-
tiff then introduced the judgment of the dis-
triet court of Traviz county In favor-of the
plaintiffs, and notice of appeal therefrom to
the Supreme Court, and the judgment of
the Supreme Court of the state of ‘Texns
reversing and remapding sald case, and o
copy of the judzmen: of the.district court
of Travis county dismissing sald cause from
the docket on March 7, 1854, Plaintiff next
iptroduced in evidence a certifed copy of n
petition filed in the distriet court of Travis
connty on the 9th day of January, 1872, by
Manuel Bustamente and Felix Rodriguez, as
the helrs of Pedro Bustamente, to which the
state of Texas was defendant. The plain-
tifs in that suit claimed that part of the
land in eontroversy which was then and Is
now ¢laimed to have been granted to Pedro
Bustamente, and sought to have the title
confirmed. The plaintif also introduced in
evidence the answer of. the defendant, the
state of Texas, in sald cause, which conslst-
ed of a general deninl. Plaintlff then intro-
duced the judgment of the distrliet court of
Travis county In favor of the plaintiffs, and
notice of appeal therefrom to the Supreme
Court, and the judgment of the Supreme
Court of the state of Texas reversing and
remanding said case, and a copy of the judg-
ment of the district court of Travis county
dizinissing sajid case from the docket on
March 7, 1884,

Before considering the merits of the ap-
pellants’ claim, it Is necessary to pass upon
certain questions ralsed by the state. It is
contended by the state that the act of 1801,
under which this euit is brought and the ap-
pellunts assert thelr right to confirmation,
does not provide for the adjudleation of im-
perfect or equitable titles; that the purpose

; and intentlon of ‘the act was to only apply
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to legal titles emanating from the govern- !
ment of Mexico prior to the 2d day of Mareh, |

1836G: that the protocol of the trealy ol
Guadalupe Hidalgo restricts amd limits the
general seope of the eighth article of
treaty, and affords protection oniy tocomplele

legal titles existing on the 2d day of Mareh, |
that the courts have no power 13

185461
adjudicate equitable titles emanating [(rom
the government of Mexico, unlezs the law
that provides for comfirmation of titlus ox
prissly authorizes such titles to he el judi
eated hy the courts; “that, if the freaty i<
aford protection to impertect titles, such
prolection can oniy be dcvended where the
potitieal department of the sovernment pro-
videz the remedy.
Spate of Texas v
court., amd which is not yet ol

Liuzzell @lecided by this
Heinliy repurt

ol 85 5. . 288 we bad occasion 1o pass |

ppon these questions adversely to the con-
tention of the state.

embraced io this suit and the companion

eagses that go with it, which are dizposed of |
by this case, are located in the same ter- |

ritary, which was a part of Tamanlipas on
the date named. In view of the fact thar
the case clted i8 not yet reported, awd of

the jmportanece of the questions involved as .
applyving to the ense before us and in order |

to make the opinion in this and the com-
panion cases complete. we deem it Necessary
not to he content with a bare reference to
the nureported case, but to copy so much
from the opinion of the court as iz there
relevant to these questions, in order that thia
opinlen may be complete on all the questions
of Iaw raised in the casc:

“It {g provided in the first section of the
act of the Special Session of 1001, p. 5 c 4
providing for the confirmation and for test-
ing the walidity of titles within the bound-
aries of Texas, where the tracts in contro-
versy are located: “That any persen or per
gona who may be the original grantee, heir,
legal assign or in any manner the owner of
claimant of any grant, tract or survey of
land or part, sitnated between the Nueces
ond Rio Grande rivers, and below a line
drawn from the northern boundary of Webl
county to the mouth of Moros creek, where
the same empties loto the Nueces river, and
emanating or claimed to have emanated
from the Spanish or Mexzican governments,
and having its origin at such tme as to be
and helng within the protection guarantied
by the treaty of Guadalupe Hidalgo, entered
{ntn between the United Stotes and Mexico
and proclalmed on the 4th dax of July, 1848,
may file a petition in the distriet court of
Travis county, Texns, ggalnst the state of
Texns as defendant, for the confirmation of
the title thereto, and also for the adjudicd:
tion of Nhls, her or thelr title, right, Interes
or ¢lalm thercin apd thereto, s agaiust the
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that

In the recent case of the §

| : :
| vieht, inferes=t or claim of plaini

The territory where §
the land embraced in that suit is situnted |
wae a part of the state of Tamaulipas on |
the 2d day of Mareh, 1536, and the lands

(Tex.

state; which petition shall be filed with the
di=trict elork of the vonnty in which soig is
Bpeatiztil, at Ieast twenty days belore Ll
| time of holding the next suceemling term of
il dlistpiet court o aml for such connty, @l
eliall eontain a Tull description of the zrant.
tract or sueves of Loul clalmed, seiting forts
partienlarly its =itnation, Twamindar.es and ex-
jent, aml the awnership, right
claim of the plaintil or plab
of them inoand (o 2aid awd, fd
from which =uelh ownerzhip, rizht, int

or claim ciun and shall accompany i
file with =uch potition the 1itles or evidene.e
of titles or copies thoreof, il
it In o forvign N . In ididition, trw
tran=lations thereal, under whiclh the =ane
| 15 Leld or claimed. or if such swnership.

oo Nl

in in or iz not hased upon swel:

bere=t ol

Liarte its or
written evidences of title, right,
elaim, then o statement in Wil
forth sub=iantinhy
t, interost

Iy =aid

the facts npon wile
or clalm 5 Lagom
=1z
rezular

ownership, «
and of which it
conrt ghall thopoafter. at o
thereaf investicate the rizht
eanse in aceorlanes withh the V
! tlons, tho laws, usnges and enstons of th
o eoverpmment from  which  snil
i plzhit, interest or clalm emanates or 2 de
rived. and the Constitutien, laws amld tres
tios of the United States of Ameriea, and ol
this the state of Texas, and the principe
of enuity, =0 far as the same are applicahile
| and if in accordance therewith, the pliin
tirt or plaintif=s as the case may be, shei
Ly a prepondecance of Lthe testimnny
that he is entitled thereto, shall give fwls
ment in favor of such plaintiff or plaintiil -
aeaingt the state in favor of and for the con
i Armoation of the title to said land, describin:
the same by metes and bounds, or in favor
l of the state azainst such claimant or claim-
| nuts, as the facts mway warraot’
E “There are other provisions of the act, one
| of which anthorizes the state to bring suit.
1t is insizsted that this act does not permit
the adjmdication of Imperfect or equitalile
titlez psserted by the claimant, which bad
its arigin under the Mexi an government. It
is true that this statote §. question, as wa
the case in the acls of 1300 and 1870, dors
not in express terms autborize the adjudica-
tion and confirmation of Imperfect titles
But the language of the act in effect declares
| that the court may determine and adjodi-
| eate the rizht or title of & claimant relying
! upon a title purporting to emanate from the
Mexlean government. The language here 15
about the same as that contalned in the act
of Congress of March 3, 1831 [8 Stat, G531,
¢, 41]. passed for the purpose of ascrgl in=
ing and setiling claims to lands, existing in
California, derived feom the Mexiean goveri-
mont.  Chief Justice Taney, in the ense of
| Fremant v, Flie United States, 17 Hlow., 512,
(15 Lo Ed. 241, do coustruing lis act, usus

congists; amd the

ow per i,
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required some fum
to vest In him a |«
of providing the
rights acd of fulf
posed upoa the Un!:
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874, states that the
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this language: *It will be seen from the quo-
tation we Lave made that the eighth section
embraces not only the ipcloate or equitable
titles, but legal titles also, and requires them
all to undergo examination and be passed
upon by the court” As said helore. the lan-

HAYNES v. STATE,

suage used i the act of 1901, in its terms, |

subistantially employs, so far as designating
the elnracter of title that mizht he il judi
ecated, similar lanzuage to that used in the
elghth section of the act of Congress of 1551
[0 Stat. 632]. and tle construction placed
upon that act by the Supreme Conrt of he
United Stztes in the Fremont Case B2 appli-
sable to the act of the Legisinture
which this present claim was adjndicated.
As bearing out thiz construction, it 15 not
rensonable to suppose that the Legislature
would Illmit the jurisdiction of the court to
passing upon werely icgal titles which be-
came perfect and absolute prior to the thme
that Texas deciared her independence, for
it 18 well settied that titles that bhad reach-
ed the point that they could Le conzidorol
as final and legal needed ne protection at the
time of chanze of government from the trea-
ty. Fremont Case, 17 How. L Ed
541: Dent v. Emmeger, 14 Wall, 208, 20 L.
FEd. 538: Alpsa v M. M. Railway, 170 L. 3
76, 20 Sup. Ct. 28, 44 L. Ed. 78

“Ir, as coutended by the state, the title
was merely equitable, and was not embraced
in the act of 1901, the courts wonld have no
power to adjudicate and esinhlish that title,
for it 1s too well settled now to ndmit of
contradietion that equitable rizhts claimed by
virtue of a treaty in the territery ceded can-
not be adjudicated and establisbed by the
courts until the political department pro-
vides the remedy. Trimble v. Swithers, 1
Tex. 70: Learue v. De Young, 2 Tex. 500;
Jones v. Bordep, 5 Tex. 412; AlcMullen v,
Hodge, 5 Tex. 77; FPascbal v. Perez, 7 Tex
366,

“In Astiazaran v. fanta Rita Land & Min-
ing Company, 148 U. 8. 81. 13 Sup. Ct 457,
37 L. Ed. 376, the court says: ‘Undoubtedly.
private rights of property within the codeil
territory were not affected by the change
of sovereignty and jurisdiction, and were en-
titled to protection, whether the pacty had
full and absolute ownership of the land. or
merely an equitable interest therein which
required some further act of the government
to vest in him a perfect title. But the duty
of providing the mode of securing these
rights and of fulfilling the obligations Im-
posed upon the Unlted States by the treaties
belong to the political department of the gov-
ernment, and Congress might elther [tself
discbarge tbhat duty, or delegate it to the ju-
dieial department’'—citing many cases.

“The Supreme Court of the United States,
also, in the gise of United States v. Santa
Fé, 185 U. 8, 673, 17 Sup. Ct. 472, 41 L. Ed.
874, states that the duty of protecting im-
perfect rights of property under treatids,
guch as those by which the territory wﬁ{
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ceded by Mexleo to the Unlted States. In ex-
fstence at the time of the cession, rests up-
on the politieal, and not the judicial, depart-
ment of the government; and to the extent
only that Congress had vested them with an-
thority to determine and profect such ric
can  econrts  excrcige  jurisdiction.  Wh
therefore, a tribanal of limited |
ig ereated by Congress o delen

its ol

maperie. o party zecking pelicf o

sent for adjisdication a enge elearly w
or reliel eannnt L given:

Thiz docieine s mainiain
1t lecisiong of that court, aim
‘nitedd Btates v, Sandoval,
Sup. Cr. S0%, 42 L. Fd, 1
Alnsa v. The United States, 161 T. 8 215,
16 Sup. Ct 544, 40 L. Ed. 672

“Tn the eonstroction of those proviziong of
a treaty that provide for the prolesction of
properts of owners within the ceded terri-
iary, it Las been uniformly hebld that
term Cpreperty” embraces all rights, wih
legal, wuiable, or njerioct Btroth
Lauens, 12 et 425, O L. Ed, 115 1larnshw
v, United States, 10 Wall, 224, 19 [ Ed

in the aern

LA A I

i 140, It could not seriously be eontendial Gint
g r

| proper

dar of March, 150, the dag
tion, that the territory whors
s situated was within the limits
of Texas, or that the mere declarntion an-
nounced upon thiat date could alfect the ter-
ritory where these lands were situntod, De-
cause at that time that portion of the sizte
which is pow embraced within its bounda-
riea was a part of the state of Tamauiipas.
Trexas up to that time had not. and did not
prior to the 10th day of December, 1554, ever
serionsly assert any elaim or vight thut ber
boundaries fncluded the tervitory where is
situated the land In econtroversy. Than. if
thiz be true, we must ascertain and derer-
mine what effect the protocol of the treaty
of Guadalupe llidalgo had wpon the terri-
tory where the lands in question ave situat-
ed; for, if it should bLe determined that it
wns not the intention of the protocel to cou-
trol the eighth article’ of the treaty, or to af-
fect titles to lands cmanating from the state
of Tamnulipas prior to the time that Texas
had ever asserted any right to any part of
the territory of the state of Tamaulipas, or
if we should determine that the expression
‘legitimate titles," mentioned fo subdivision 2
af the protocol, was pot intended solely to
apply to legal titles existing prior to the 2d
day of March, 1836, then, under the princi-
ples of law as stated, that should apply to
equitable titles, the title Io controversy
should be protected, ~hether the grant was
complete or {mperfect on the 2d day of
March, 1836,

“The facts detalled in the record with ref-
erence to the steps taken to au:'qu]m_i.tthe
grants from the government of Mexico clear-
|7 show that everything necessary to be done
was done at & time when the state of Ta-
maulipas bad sole and exclusive jurisdic-

2 A0
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.

]




1040 £5 SOUTIIWESTERN REPOUTER, (Tex.

tion of the territory where the lauds are lo-

cated, and the title became perfect
when such jurisdiction existed.  Lmler the
view expressed, and heretufore = T
bereafier to be stated, whetber we rezanl
the tide as legal or couilalle, it is entithel
to protection under tbe Licls s fotnd Ly
thiz court.

“By the eighth article of the trealr of
Guadalupe Hidalgo, it is provided that prop-
erty of every kind belonging to M i

" the ceded territory shall e
gpected. 1o the protocol agry
the two governments upon the o
of tha tenth article of the treaty oF original-
Iy submitted. and which profecs. wiaz an
pgreement reached by the coverpieut upol
the suppression of that artcle. it is pro-
vided that: *The Awerican govooiment, hr
suppressing the 10tk artiele of the trenty
of Guadalupe Hidalge, did not iz any way
fatend to anuul the grants of | made by
Mexico In  the ceded territorica.  These
grants, notwithstanding the supjression of
the article of the treaty preserve the legal
valpe which they may possess and the gran-
tees may cause their legithwate titles o be
acknowledged before the American ribunals.
Conformably to the law of the United Swates
legitimate titles to every descripticn of prop-
erty, personal and real, existing ic the ceded
territories, are those which were legitimate
titlez under the Mexiean law in California
and New Mexico up to the 13th day of May,
15848, and in Texas up to the second day of
March, 1834.°

“It is contended that this provision of the
protecol is a limitation wpon i general
terms of the elghth article of the treaty:
that, so far as Texns Is conceroed, it was
the Intention, by the use of the expression
legitimate titles," to only protect pecfect le-
gal titles that existed in Texas on the 94 day
of March, 1836. We have not been able to
find any cnse in which such a construction
bas ever been placed upon the treaty; but,
to the contrary, it has been inferentially held
in State v. Bustamente, 47 Tex. 311, State v,
Sais, 47 Tex. 309, and other Texas cnscs on
the snme lines that might be mentioned, that
steps talken to scquire title subsequent to
the 24 day of March, 183G, could be consid-
ered In determining whether such equities
were shown as would authorize the court to
decree confirmatlon in faver of the claim-
ant. The court evidently In those cases had
before them the treaty between this gov-
ernment and Mexico, and the protocol which
fs a'part of the treaty. And io the Bosta-
mente Case It Is stated that the title offered
by the claimant In that case Wwas excluded
upon therground that It was executed at a
time at which Mexico had lost ber jurls-
diction over the territory: where the lands
were sltuated, and the locatfon of the {ands
constdered In those cases and other sinflar
cases was within the state of Tamaulipas;
and 1o that cose the Intimation is clear that

=1

atime |

if the equitable steps had Leen complete, or
the title bad Leen Bually lssucd prior to the

| 1l day of Decembar, 158G, or pos=ibly prios

|

in govermieng by
el Jurisdictio

to 184G, when (he Aueri
ita armml oceupation as

gver Uer portion of the counntry wh
Iaied Is situated, such title woithd have baen

B |;I_||

cuntirmmed
“Im ea=e= brounzhit before the Sopreme
Caurt of tine Lritaed Sites e

titles emauntinge from

U

nennd Lo laiad= sitiaied in 1w have
fouml no instance w il
itimate tides,” wsed in the protocel, was
| to wean 4 perfect grant existing on the
121 day of May, 154G; Lur upon the con-
trary, that eourt bas held bt protection
would be afforded to titles emanating sub-
sequent o ibat date up to the Tuh day cf
July, 1840, the time when the Americin
troaps captured Monterey, the then capital of
Calitornin, and by siriue of 2uch occupaney
Lecame the masters of that territory and as-
sumed jurisdiction over it. Zwearns v Unit-
ed States, 73 U, 8. 304, 15 L 12 8460 Horns-
by v. Lnited States, 10 Wall. 224, 19 L. Ed.
a00; More v. Steinbach, 127 U. 8 70, 8 Sup.
Cr. 10u7, 32 L. Ed. 31; United Zates 1.
Penn, 175 L. % 504, 20 Sup. Ct U3, 44 L.
Ed. 251,

*The terms ‘grants' and ‘legitimate ti-
tier,” employed in the protocol, we do not
think mean an alzolute perfect grant ex-
jtipz on the 2d day of March, 15346, io Tex-
a%, ond on the 1%th day of May, 154G, in
California.  ‘Uhe meaning conveyed by the
expre=<ion Clegitimate titles’ could not be
el to mean that it related o & stronger
tithe than would be lwplied from the use of
the waord ‘granta’  Now, lhe expression
‘grants’ that is employed In treaties compre-
honids, snvs the Supreme Court of the Lnit-
ed States in Strother v. Lucas, 12 Per. 435, U
L. Ed. 1137, ‘not only those which are made
in form, but also any COncession, warrang, or-
der, o Permission 1o Survey, [MEROsR, or 20i-
tle, whether evidenced by wriling or parol,
or presumed frow possession.”  Citing au-
thorities.

“I'lie artlcle quoled in the protocel express-
Iy states that it Is not the purpose, by the sup-
pression of the tenth article, to anoul grants,
and that these grants, notwithstanding the
guppression of the article of the treaty, pre-
serve the legal value which they may possess,
and the grantees may cause their legitimate
titles to be acknowledged in the American tri-
bunals. The words ‘legitimate titles,' as bera
used Inth. =nbsequent portlon ofthe protocol
quoted, mean titles that are comprebended In
the term ‘grant’; and when we bave ascertain-
ed that the construction of the terod./grant,’
a3 employed in treaties, embraces all charac-
ter of titles, legal or equitable, it reflects the
gense and meaning In which the term ‘legiti-
mate titles' was [otended to be employed.
The case cited waa deciided hy the Rupreme
Court of the United Stutes in 1838, about

thie expiression
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ten years p-ior to the execution of the treaty !

of Guadalcpe Hidalgo;

and it is reasonable |

to assume that the term ‘grant” cmploved |
in the trez:s, would be and shaonld Lee ziven
a constr an and applicntion thse Dl been

previouslr datermined Ly the Snprewme Court.
-f_‘;’l‘hemfurn we reach the conclnzion that the

exXprossion

.egmm:w;_:itles does not mean |

merely to embrase titles tiiat had become al- |

solute and legal, but_also.was. intended to
apply. Lo € .,,_.tuble titles existing at that date,
“which, Ir there had been no change of sov-
ecglznty, would thereafter have bocome por-

fect, if the steps had been taken to acquire
5 the.Jegal, d:le,ﬁﬂu¢th£ equities _bad become
50 pert‘etl that the claimant could hgye de-
mppded the leg
Tuus‘ or- :He“l:rn!ted States” ‘government as-

sumedgiursdiction aversthg territoiy " where |
fact iz too

the lﬂnds may be sitnated. The
well sett oy to adimit of dis
the castern Lommdary of Tanmat

ed to the Nueees river, inclu

controve at least up o i

Trecemb 1836, when Toxas by awn oact e
dertook 1o extend her boundaries to the Lo
Grande rver. It i not necessary for us 10
determine whetlier ber mere paper title to

Ta-

zigm was valid, and whether
maulipaz il pot, prior to the occupation by
the Amesioan troops in 1546, lozc her fu-
risdiction over the tervitory Iying between
the Rio Grande and the Nueces, for all of
the procesdings in this case, the equitable
steps taken to acquire title, as well as the
fssuance of the legal title, occurred prior to
the 10th of December, 1536,

In apnailants' gecond assignment of error
it iz contended that the state failed to prove
itz title to the land In controversy by a pre-
ponderance of the evidence, and that, as
the deferdants were in possession under o

such exi:

L XAt ranr,

plor-toethe-timesthat
: nnd Bustan

i not introduced In evidence, the copy of the
i indlex,

title emanating from the state of Tamaull- *

pas, the mere proof of the location of sur-

veys by the state for the commmen scheol .

fund was not sufficient evidence of title to
overcome the right asserted by the appel-
lants.
upon the fact whether the appellants had,
at the timce that the locatlons were made.

The solution of this question depends .

Jeeted to tenids to show that such denounce-

either a valid legal or equitable title that ;
was within the protectlon of the treaty of :
Guadalupe Hidalgo, or the laws of this state |

- existing at that time, or within the protec- i

tion afforded Ly the act of 18501,
title then existed in the appellants or those
under whom they claim, then the land could
be regarded ns public domain, and wag sub-
ject to lscation; and the state, by rénson of
{ts soverzizn ownership of all untitled lands,

L}

It no such |
| that the reeorda of Guerrers were Imperfoct

1

¢ evidence of steps taken to acquire title which
I was not prodoecd was loest or destroyed,

equld recover from any one in possession, in-
dependent of the fact whether it had made

surveys for the commaon.gchool fund or not.
If, ag-a fact, such locations were so made,
it wonld also vest title In the state upon
~which It conld base an action of trespiass to
try title.
the reasnns hereinafter stated,

It. in disposing of this casg for |
the concly- -

STATE. i041

gion =hoild be reached that the appellants
did not have a title to the land. then it is
clear that the state would be entitled to re-
cover.

We bave examined the evidence in
recor! in the Bustamente Case that was de-
cided by the Supreme Court In 47 Tex. 321,
which viul part of the land fo contro-
VOsY o easze, and wherein samilar
facts nmd shmbilar roling was made as o the
The apinion in that caze doeg

fie

this

not 20r o he factz, it us sabd bhefore, we
have exaeined the record, aomd fimd 1 i
in the ¢a2<x Lefore ug o Hitle st than

ed in thn
that the
fos the assmoaption
penite denounced the L
fore the ayuntamicnrg of
1=, and that that hody
on the application; that ¢
v Canales, the surveyar =
15550, of these twa
the expadicnte Was Tornnsd o
arehive of the pah
Al that the elainengs

was orizinally arg [ LT
and we copelinde

record jus

wioy
evid

Lraversy

L H A )
B |

A LIE
heeane nu
e r e

PeEgeR2ion of the land prior to the

meut. The evidence does not zlew
Juridical pozgession, but the fact that
were in poszession when the lands were

nouneed, aml econtinued in possession there-

after, was sufticlent to dispenze with jurld-
irnl possezzion, as is decided in the cn=e
of Siate v, #nis, 60 Tex. #8: and theyr con-
tinued in poszezzion

for such lenzth of time
as wonli jn=tify a presumption of zvag
vided the evidenes in the record
pel such prosnnption.

The ovidence also wareants the aszump-
tion that, while a copy of the expediente was

1%, JLLELY
dis! not re-

as ziated by the foets, indicates that
an expediente was formed, and such fact
is also eztallished by the parol evidence in
the record. Coples of the record of the de-
nounceiment (o the ayuntamiento, and the fa-
vorable action of that body upon the appd-
ention, wa= not introduced In evidence: but
the evidenes in -the record which is not ob-

nent was made to the avuntamients, and
they acted faverably upon it. The evidenre
in the record also shows that the public
archivea n the elty of Vietorian were de-
stroyed Dby the French troops in 1854, nnd

and mulllated, and many missing, which fact
would Justify us In .asuming that the record

The only ovidence showing that the pur
chage priee af the land was pald g (he stnte-
ment eontalned in o letter to (ldpaies of
date Novembor 28 1847, found upon page
41 of thw record, That i3 merely a state-
ment to (he ¢Mect that the amount af dues
wiere  received, but were not cemitte] for
fear that it would exposze the sme. which
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was doubtless intended to mean that the dues | tery where these lands are sltuated, and Lot
1 such payment and grant could not be con-

would become lost in transmission. There-
after, on the 24 day of January, 1545, the

Governor of Tamaulipas issucd what poe-
ported to be the fAnal grant. In defermining
whether steps had been takeno 1o a {0

title in acoamlance with the law of Tamauli-
pas then existing, it was proper to introduce
paral evidence as to what was done when
the record evidence, by loss or destriction,
conid not be produecd. State v. Ceeliar, 47
Tex, 20G: Stale v. Sais, 47 Tex, 315: aml
Casztro’s Case. 24 How. 31, 16 .. Ed. 5
In the Bustamente Case, in 47 Tex. 521,
it geomz, amd some of the other coses tl
decidm] at that time involviag =zome

Waole

af the zrants now before the court, evidence |
wits not introdueod showing the logz o dde- |

struction of, or the inability to produe
record evidence of title, but the owmi
tiar respect iz supplied by the evidene
the cia=es now helore us,

In the eaze of State v Tostonente, 47
Tex. $21, the same final zrant that we are

in
2 in

the |

shlered a5 evidence of any right acqgrired
againzt the zovernment of Texas, It - “rios-
Lhat the docmment ovidenclng the s e
ol the purchaze preies of the ol a1
arant B=Ried by the Gavornor of D%
wore nab abjected 1o when intrada
dence:; bt 1lee eonret, in pessin 1]
valilhity amld 1he extent of (he
comglidl only el w
tlienise nE ey
Tlrge doenn
Wt ol Bervioeabde g2 oyl
anae Lhe oellerre

give 1ho
weniihd e e

s, vzl e

tlee greonml =inboed, D

fzaindd thean wore Iackive in anihuais H
it i{his is true they conld not, Al
facts conbained in these docin
evidence servicealde for the elain £, "
Lhe power to nuke such roecitals was LI5S
In other worlds, if these papers wore o ol
g evidenee of title, they do ot eoome & 2ol
evitlenes of any fact recitend in e,
Pgogquently the cenclusion  mast e res ed

now considering, which was wndertaken o |
be fszued by the Governor of Timaulipaz on |

the 2d day of January, 1848, was passed
upon by the Supreme Court, and it was there
held that: "“The proof was therefore not
sufiicient, unless the Governor of Tamaunlipas
lind on the 20 day or January, 1848, the rizht
to grant this land east of the Rio Grande
under the treaty of Guadalupe Hidalgo, con-
cluded one month thereafter, to wit, on the
2d day of February, 1548. We are of opin-
fon that he bad no such rizht.

Texas |

claimed the territory in defining its bocrda- |

ries on the 10tk of December, 1830, In 146G
the clalm was perfected by possession and
the actual excrcise of exclusive jurisdiction,
and from that time it was lost by the state
of Tamaulipns in Mexico, for .oll purposes
whatever, wbhether of judicial action or the
excrcise of powers relating to emivent do-
main. And It never afterwards recovered
guch lost powers. The action of the Gov-
ernor in making concession was without au-
thority, and neither advanced nor prejudiced
the imperfect title to the land, which may
have been acquired previous to the 19th day
of December, 15836

In the case of Stearns v. The United States,
3 U. B 504, 18 [ Ed. 843, it Is held that
the Mexiean authorities in the state of Cali-
fornia undertaking to exercise authority sub-
gequent to the Teth day of July, 1846, were
without jurisdietion. for at that time the
American troops bad acquired possession of
that tervitory, 7The- zsame doctrine iz an-
nounced in United States v. Pena, 175 U, &
509, 20 Sup. Ct. 163, 44 L. Ed. 251, These
decizlons are conclusive upon the point that
in November, 1847—the time that it appears
the purchase price of the land was paid to
the government of Tamaulipas—and at the
time that the Governor, on January 2, 1848,
Issued the grant, that the government df
Mexico bad lost jurisdiction over the terriy

that we eannot jwmliciaily consiider, in - ass.
ing upon Lthe merits of this eaze. any els
recited or undertalien to he establisle.
the contentz of these instruments.
Now, this leads vs to the question 22 to
what effeet should be ziven to the fa a of
the evidence to cetabilsh the fact tha: the
purchiase price of these lands was pald by

- the elaimants prior to the time that Mexico

lost ber jurizdiction over the territory w..ere
the lamds are zitvated. The first sectica of
deeree 24, under which these lamds -cere
atlempted to be acquired. i=s a2 follsws:
“210 for each leazue. ‘I'o the inhalitanz of
Carmago, Mier, Guerrera and Laredo, who
may have no lands of thele own, and who
inny possess stock to occupy them, itoere
shall be glven at once as much as fve jexzues
cach, and in recompense they shall por to
the state ten dollars for each league™ 1
Sayles’ Early Laws, art. 90, Under ather col-
onization” laws of the state of Tamauipas
the minimum price for a league of laod of the
character of those in controversy was £30
per league. Decree 24 reduced the price to
£10 per league, to same extent, it secms, on
account of services rendered by the inliabit-
ants of these fowns in regelling Inddiag
Vaginns.
of the seetion In question that it was jnter

ed that the parties taking the benefit of this

statute should pany a compensation for the

land, which was fixed at $10 per league, and
that this payment evidently should bLe made
before be could demand or would be entitled
to a.-fnal grant or title {ssued by the Gov-
ernor of the state. And in Investigatiog this
question we have found no case wheme a
price was fixed on land by the law upader
which it should be granted, where sucl bay-
ment has been digspensed with. The Sujreme
Court, in the cae of State v. Sals, 47 Tex.
315, in paszing uwpon a grant that was then
confirmed, says: *The act of putting the
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party In posscssion and the final concession
of the Governor, which he lad ordered
should be made. are not fonnd iu the title

¥. STATE.

[}
I
]

presented for adjudication and fled with the |
petition, and it is to that extent an imperfect |

i elaimed.

title to the
the adjudicated

It shows hnwever, |
pi=hit of the applicant, and !

the setting apart and surver of the Ianud |
with defined houndariez, and irs lneality and |

extent, and that the money at wiich it was
valued umier the law, 30, was paid into the

treasiry of the slate, with the rogularity aml |

the atiorney

n by
[reasury

e procecdinzs. aml direction for |
of the |
oned by order of the Gov-

while the govern:nent of Tamaulipa
risdiction over the lands; but the ot

is clear that payment was essential in order
to eomplete the equity, and that it eandd not
e dispensed with by the eonrts, bup that
such power, If it existoed, conhl only L nx-
ereizol by Iative lsinele of Une gov-
erninent. venf. as alated in the Snis
Case in B0 Tex, 57, 13 only sapparted hy the

presmmpdicn.  The power exercised in the
e Leon Case, in G4 Tex., was provided (o
Ly section T of the aet of 1570, which is 2=
follows: “When the juls nf a4 enuet

v favor of claitzants of any
na other fee or
taxed, except such as provid
Sth gection of thiz act. Dut in an
which judgment shall be given in

shall be given
pul:lic grant.

| the elaimant under an imperfect grant, the

crnor. wse elrcumstances, althougu |
the title is pfect, ‘the principles of egui-
tr- contemplated by the uct of 1570, nu-
thorizing 1l gnit. may properly be in-
voked to relieve the applicant from again
paving the price of the Iand, it having been

patd inte the treasury of the state aof Ta-
maulipas at the proper time. Thiz would

scem to be proper. also, in eonshileration of |

“the [act th

t this grant of land was made, :

partiy at least. on the eronnd that the in-

halitants and af
ToOWLS DL
o, 74 of 1533, which constituted the
wican settlements of that region.
helid their position against the
¢s, which, a5 to those who noed-
thore, eauzed the government of

of Camargo

lnmls

ol
the state to reduce the price from the ordli-
nary minimum valuation of thirty to ten
dollars per league. Such reduction was
doubtless intended as a partial remunera-

the other |
the Rio Crande pamed In the de- |

Votdined o =ihmilar

tion for the lnsses sustained by the freauent |

dians that had kept them poor,
of the subject, bowever, under the terms of
the law, may address fteclf for determina-
tlon more appropriately to other deparvtments
of the government than to this court.” 1o
Stare v. Sals, 60 Tex. 85, payment of the
purchase price was regarded os essentinl;
but, in order to maintaln the title there pre-
sented for adjndicatlon, the court presumed
from the leng lapse of time that the payment
was made at the proper time to the proper
parties. In the case of State v. De Leon,
84 Tex, 558, all of the sum required by the
law was not pald at the time that the claim-
ants undertook to acquire their title from
the state of Tamaulipas. Payment was held
essentinl In that ease, for as a condition to
the confirmation of title the Supreme Court
required the claimants to pay fnto court
within 12 months from the date of its judz-
ment the sum that the laws of Tamaulipas
required to be paid per league for the land
in controversr. All of these cases were ad-
judicated uwnder the act of August 15, 1B70,
which provided for the confirmation of titles
ta land located within the territory where
the lnnds in controversy In this case are sit-
unted. In the Sais Case in 47 Tex. 315 the

lopg-continned depredations of the In- |
Thiz branch ;

e pay-
t watld
of
cnsls

conrt shall condemin the elai
ment of such aunt as the clai
have had o pas il not the =ove
the =oil chan in ndelitton (o the
taxed by seclion 3 of this act; and it shall
e the duiy af the elerk of the di=trict court
to enter the Judzment in fuil on be decket,
which shall show the amount 06 L rriad ey
each olahnant™  The act antberizing
confirnuion of titles, pa
nrovision. L he
—that 15, the statmie af 1501, 1
this =ait aml the defenze theret
ented—esmtaine no snel provision
In Ely v. United States, 171 L. =,
Sup. Ot 840, 43 L. Fal. 142, and Conen
Unlted Srages, 151 UL 8 282 15 Supp. UL =55
43 .. Ful. &L the conel, in puiss<ing
valility of Mexi=n granis,
will e contirniad only to the oxt
for.

~Nowr, when it waz =hown tha
grant was issued at a time ar o
bad jurisdlction sver this forriledy, was
contemplated by the act of 1L or by the
protection alordsd by the treaty of Ginda-
lupe Hidalgo, that a were fragment of tifle
ghould be protected, or an buperfect grand
confirmad, when it 18 apparent that onc of
the essential _wments of the law in order Lo
acrjulre title was not complied with at a
time when that pevernment had jurisdiction
of the territory where the lands are situated,
and no obstacle or impediment existed that
could be equitably considered that prevented
the clalmant from doing the thing required.
There is nothing in the act of 1901 that jus-
tifies the assumption that the Legislature
intended to donate the lands to the claimant,
or that it was intended that any and every
characer of Imperfect title should be pro-
tected, but only such titles should be con-
firmed that were within the protection of the
treaty of Guadalupe Hidalgo, or were valid
under the laws of Mexico or of thisstate at
the time that Mexico lest her jurlédiction.
State v. Cuellar, 47 Tex. 206; State v. Car-
dinns, 47 Tex. X0, The treaty, fon effect,

miy

z=m] in

|HELY
1s

L

ol

L

SINA

evidence shows that payment was myde | only protected such intercsts as the claim-

LY
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ant bad when the territory changed hands; |
and if, under the conditions then existing, |

the steps taken as required by law did pot
create an equity that was perfecet, or (f some
eseonitln] feature of the law, as o cotndinien
of the title,

was not observed, when there ex-

isted no impediment to the performance LF i

the claimant before the Mexican governnwnt
lost jurisdiction of the territory, then
duty Is jmposed upon this govermmeut o
pocognize such imporfect equity,  Menar
Maszer, § How, 203, 12 L. Ful. 1085: Tnited
States v. Castro, 24 How. 546, 16 L. i

AleMicken v. United States, 97 U
L. Ed. 947. The laws, usages,
of Mexico provided for in the s
the principles of equity there wmentiony
be considered in determining a right.

title must be sbewn. Peralta v, Lecied
States, 70 T, 5. 440, 18 L. Ed, Z21. Tiis
does not necessarily mean a legal title, !
that at the time when the tervitory
hands the customs and wusages prev
Mexico and the principles of equity migh
consldered in determining whether o
has acquired a right: or sowe o
ground might be considered In excusing s
clalmant of complete performance. But un-
der the gulse of applylng the priveciples of
equity it was never intended that one of the
essential requirements of the law with refer-
ence to the acquisition of title should be dis-

! ernor at Victoria, and all the evidence of

pensed with when noe good reason is sbown |

why its requirements were not observed. An
imperfect title, when urged, only affectz the
consclence of the pew govermment. Deut v.
Emmeger, 14 Wall. 308, 20 L. Ed, 838, And
it iz not supposed that this government, in
providing a remedy looking to the protection
of such clnss of titles, would do more in that
direction than could and should be expected
of the former government, under which it is
claimed the title originated.

Mow, If we bave correctly construed decree
No. 24, that payvwent of the purchase price
was essential as one of the equities that must
be established in order to demand a grant
from the Mexican govermment, it must be
assumed that the government of Tamaulipas
would pever bave iszued the final title, or
recognized It as of any wvalidity, until the
purchase price was pald. Without some
good excuse being sbhown why this wag not
dope before that govermment lost its jorisdic-
tion, it would practically be asking a denota-
tlon by this goverument that it should con-
firm a graot which the clalmant was not en-
titled to under the laws of the government
that formerly owned the cefled territory. In
this case no evidence Is offered such as would
address ltself to the exercize of the equitable
jurisdietion of this court, tending to excuse
or glve any good reason why the purchase
price was not paid ot a time when decree No.
24.wana o effect, or &t & time when the gov-
.ernment of.Mexico bad jurisdiction. over the.

territory where these lands are situnted. Ity

might be said that there is no express limita-

tion in dectee Xo.o 24 that preseribed a thne
in which =uch payment should be weele; Dbt
it iz cleariy contemplated by the decres 1t
pavment wis essenting, aml was aleol
pespuired, Gefore Che gove rimment of Tan
pas conlil be calisd upon or redqaived 1000 -5
the grant. 10 0t shonkl he  determimet—
whibch we gre inclined o think i< Whe oo
rule—that Facudipos exercized juri= Hetin
over this tervitory 1o 150G, over 10 ¥
elapsel froan the Ginee of the atfempied
anizition af Litle Do e lox= of this
v Mexien in which the claine=s conh
ihe prelim=e eri SWhile thme way be o
shilepadd B o A prosuggition of pay-
ment. ag w in State v. Sals, 6
] weral prineiple 1z an-
Alexawier, 21 Tox. 34
pirel Woeenis ve Masicrson, S0 Tex. ai 15 S
W, T, syel prosamption onzlit not to be |
in thlg en=e, eeanse it is di
1] peaatives] by the Gtz In the pecor
Banlwin v, Gobilfrauk, 55 Tex. 240, 31 5 W,
1064 ; Uars v, Unined Sates, 173 U, 8 205

o0 Bup. CL 80, 44 [ Bl 120, The excluded
Uevildence of witnes=es, as shown in the

=
AV

ord as statal in the Lill of exceptions?
that paymedt was regurdcd as e=se
and the evidence shows that in Nover

1547, the expadiente was enrricl to the fov-
.

LS8

payment that is shown s stated in the letier
of date November, 1247, at a time in which
the officer, 5o far as thiz government is con-
cerned, was not authorized to receive pay-
ment, for the reazon that Mexicoe lad lost
her jurlsdiction over the territory. There is
no pretense that parment was made at ony
other time. This is suflicient to show that
whatever .payment was made wis not made
te the governwent that was entitled to re-
colve it, The state, as shown by the roecord
in this ense, has contested this title; and it
bas never been urged, as we have been ahle
to discover, that the state bas recognlzed this
title, ar that any other payment wasg ever
made than that above stated. Consequently
we are of the opinion that preswuption of
poyment eannot arise.

The appellants have tendered the payment
of the original purchase price demawled by
decree No. 24, and Insist that, If payment is
regarded nz czeential, this eourt may ren-
der judgment for the purchase price fixed
by the law. This jurisdiction was exorei=el
in the De Leon Case In &4 Tex. 533, but that
was, as before said, by virtue of an expross
provision of the act of 1870. There i= no
guch provision In the present law, aml we
are of the opinion that this court, in view
of the construction which uzually applics to
thiz charaeter of gtatute, Is Incking in juris-
diction to enter a decree in equity fﬁ'mii_l‘l:-
payment of the purchnse price. Statuled of
this character, where the jurisdiction of the
court 1= limited, will not be extended Ly con-
gtruction, but will he confined to the terms
stated, Texus Mexican Ity. Co. v. Jarvis, A0
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Tex. 463, 15 S W. 1089, In Astiaznran ¥.
Santa Mita, 145 U. 8. 81, 13 =up. Cr. 457, 37
{.. 150, %50 0t is safd ihat wlien the tide is
fipperfect it can only he enforeed in e man-
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tion of grant from the Mexican soveraman
Thi= eannat s done in 1l

c gipmption 1= dispeoved Ly the faciz,. Tl

»omrant that was ever j=-
& Wwore |-Tf*|:2!'|t_ anil .
letion nnder the =iat- |

1ezinz thase statutes. dild not

that Is, that tho=e ;
rarment had not been made to !
t of Mexico, could, az a con- |
mation, require the claimants |
The present i

law does not contain such provision, and the

previous legislation upon this subject is per-
guasive of the idea that it was not intended
by the Legizlature, in using the expression
“according to principles of eguity,” as con-
talned in the present statute, to confer gen-
eral equitable jurisdiction upon district

courts in passing upon the question whether

titles emanating from Mexico should be con-
firmed according to general principles of
equity. Furthermore, if we could concede
that tlhe expresslon used In the statute,
“principles of equity,” confers Jjurlsdiction
upon this court to apply the general primel-
ples af equity In determining whether the
title should be confirmed, the offer of the
appellants te do equity is not sufficieot.
They have merely offered to pay the original
purchase price. If we are to exercise the
juriediction of a court of equity, and deter-
mine the rlzbtz of the appellants and the
state according to the principles. of equity,
it would be just and proper, in order to &c-
complish that purpose. that, as the appel-
lants have been In contlnual use and occu-
pation of the land, reaping It8 revenues,
fruits, and benefits, they should at leaszt, in
additlon to the original purchase price as
fized by decree No. 24, pay Intarest upon
that sum from the time that it was due up

evidence atively shows that the anky

i was by be Gov-

sl 1o eexacd

Ball

ernor in 1545, after Moxiva ez
cige jurizdiction over ihiz tervitory
win v. Goldfra B8 Tox, 249, ¢
Hays v. United States, 175 1. ( 0 Sy
Ct. 80, 44 L. Ed. 1207 Chaver v. LTnited
States, 175 U. 8, 335, 20 2 Ct. 201, 44 L.
Ed, Wd—the same in discussing
the question as to presumption of paymeont.
Tt is not prefemded that this presumption
ghould be indulzed in as applied to any zrant
fszned by the state of Texas, awd it is appar-
ent that the state has always dizputed the
title of these parties to the jand in contro-
versy. IFurthermore, it is held in State v.
Cardenas, 47 Tex. 2, and Railway v. Jar-
vis, 68 Tex 542, 7 8. W. I, that a pre-
sumption of grant cannot be indulged in in
order to authorize a decree of confirmation
under the act of 1870, Amd we think that
in this respect there is no difference be-
tween that act and (he one that was passed
in 1901. But, while this is true—that is,
that the statute would not authorize a con.
firmation to be based upon a presumplion
of graunt—such A presumption might be con-
gilered under the defomudants’ plea of not
guilty. The state brought the suit, and any
legal title that the defendants could wrge
that would defeat the acvtion of the staie
conld be presented under a plea of not guilty,
independent. of any relinnce upon  that
branch of the statute that authorizes a de-
cree of confirmation in favor of the claim-
ant. In State v. Salg, 47 Tex. 313, 314, It I=
beld that the act permitting suits to he
brought did not defeat a title which could
be maintaiped under the general law. In
United States v. Fillerin, 13 How. 10, 14 [..
Ed. 28, it is held that possession that woulil
Iny the foumdation- for a presumption of
grant would be n legal title. X the defend-
ants had a lezal title of any ‘eharacter, they
could urge it under-their plean of not gullty.
not as n Lasis for conficoation, but as defeat-
ing a recovery by the atate.
this view of the law does not belp their

But, howgver, —
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cause, becnuse, as said before, the facts in -
aml disprove the

the record clearly negative
existence of a graot.

There is also in the record a bill of ex-
ceptiong, which complaing of the action of
the eourt in refusing to admit the tesiimony
of certnin witnesses by whom the appetlani=z
hnd expeeted to prove the consiruction that
the Mexican auwthorvities had placed upon
the law, as stated in deerce XNo. 24: and that
they regarded that the steps taken hv the
bl
wlijel
the witnesses purported to exprosz  their
validity of the title as-
The purported evi-
dence. as stateid in the Bl of exeoprions. in
gome reepects war adinitted and was testifod
to, and the court has appended to the bill an

clalmants, as shown In thiz ease. amou

to o pevfect or legal title, concerning

opinlon as to the
serted by the appellants,

cxplanation stating why it was the evidi
was not admitted. We are of the api
that no error was commitied in exel
thiz ovidenee,
sion of the law of 18570, which jz =imil
the act of 101 in this pospect, wijel p
for eonzidering wsnmes aiml custops t
vitiledd i Mexico ac the time the ri
HE S
rizht mwust
Inws then in existence, aml which Iaws the
courts of this state must take Judicial notice

Pre.

of; and that evidence of wilnezses to the
effect who claimed to have kuwowleden af

thess Liws and customs lllv:‘.-.* |'-IN vilite eanlid
aaf l'u',- consilercd as estal [ fact
;i:-'.l zome of the ezsentinl |1-|||:|-m:! nls of
L‘u imw were dispensed with, and from this
11; the opinion or conelusion that the titles
ciaimed to exist were reganded as lo=al
perfect titles. This principle is decided
State v. Cuellar, 47 Tex. ™k,

The views axpressed dispose of the Impor-
tant questions in the cnse,
error in the pecord, the judziment will be af-
firrued.

panion cases with it,
submitted, are No. 3430 Juan Vella
et al. v. The State of Toxas; No. 3,4%, Leon-
ard Iaynes v. The State of Texas: No. 3457

Juan Manuel Floges et al. v. The State of |

Texns; No. 3453% Porfivla Garza et al, v, The
State of Texas: No. 3.457, Espirldion Pores
et al. v. The State of Texas; No. 3.4, Ser-
vando Benavides v, The State of Texas: and
~o. 3,438, Filiherto I'ena et al. v, The State
of Texas. The declslon of this case, so far as
the rules of law abnounced, apply to the
above cases, and the faets. so far as the evi-
deuce of title is concerned, are substantially
the same In each case. Of course, {n each
case different lands are sued for, and differ-
ent parties assert title; but all the titles
emanate under decree No. 24 of Tamaulipas,
and in oone of the cases {s the evidence of
title stronger than that considered In the case

In which thie opinlon is written. !

Except in the cases No. 3,430, Junn Vella
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rio
vitlies
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tempied (o be acqeired, it is beld chat e
lic adjudicated aceonding to the

and, finding no ;

n connection with this case, and as com- |
which were so |
ucllar |

Cuellar v. The State of Toxas, and No. S452,
Juan Manuel Flores v. The State of Toxas,
patents were jssued o rnnr of the appel-
fants I:: 1\’!1 T fvite thiat
[ [T Srant Issumd in ]SS,
Mul by vivtue of o judgzment of the mislrict
aurt of Moelih gonnty of Julv ID-TEST Tl
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=tale. Bewpuae the ciale was oot g 1w
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sht of the state. The trial eonrt propeply,
inler the faete, treafed the patents as voil.
18 e otlicers who jszoed it Jued o ot
ceavse the facte did not exist upon wi
T con |l. e Liased.

In 1 ol the ¢ases Mok iomn nf e el
a8 ghown for o aumber of voars; in sam
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brfore 1l 1 B2 contede ] g1
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A COnsCLion.

In soie of the eases thore are intimation-<

the briefs that the state Is estoqgesl dn
virtne of the facts shown in faver of 1he
wilants, and further Intimation that in
e of the enges the appellants are inpo-
st purchasers, and also that they are enti.
Ped to judzment for the value of the improve-
wenls shown to exist on the land. Without
particularly discussing these questions, we
overcule the assignments of crror in which
tiey are raised, No power Is given the court
te render a judgment against the state for
the value of the improvements.

For the reasons stated, the judgment ren-
dered In the main ecase, as well as the com-
paoion cases, as above stated, 13 affirmed,

Affirmed,

_————

MISSOURI, K. & T. Y. CO. OF TEXAS
et al. v. BUMDPAS et al.

(Court of Civil Appeala of Texas, Ma.retg-ltt.
1003.)

CONNECTING CARRIERS — CATTLE SNIFPMENT —
DAMAGES—ACTIONS=VENUE—STATUTES,
Whaere cattle were shipped over the roads

of three connecting earriers, and the initial ear-

rier wies not sued for damages thercto, and was
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THE, ;SHTA_TE: OF-TEXAS,: ¢
inc?ut}' -af.:.lﬂhb_td b1 B

{, T '.,. ¥ r(,— "“'-I' Irn' % op o v oA _...'1: . B [l
I In th& Supreme Court of the State of Texas.
{"'1 the saic Decrz: =nd &t & time whap the or-

ey eaverament Fed (nprirtintion ovep tha tapritory in wbich the Iond
To tEa anorabla, The Judgea of the Bupreme Court:

i " The petition ‘of “Leonard: nmn._npu:mumm
wrrremaes , H.M.Haynes,: WRI¥els. 3 REETOn, , VEIET TS YA |
IO s CEres., Juxe: DiSiceo Uribe, EBmetacio. Fiurss, Porfirio
Sz, Rechichons Sxcae Tad Svrrmmls: Peraccings y.respectfully.repre-

sentf: - e P et qw%{a&&% fai oy
That. ,petitioners were appe lantaﬁinﬁ rtain cause/ pending

in the Uourt of Civil Appeals of the Third SuprEme Judicial District

numberad on the. docket of said Court 8459, %53, sanw, =9, m,

eve Leop pald o wibh. tiu
5455 ;
That saiﬂ cause; MEtermined in the said Court by &n o-
“No. 344/,
pinion rendered in s . meerktsawell cause in which Leonard Haynes

-andHHaH,Haynaa-Iaréégsgﬁllangifgﬁiéﬁg%;ﬁthf&ﬁggﬁ%?ﬁi:ﬁ&ry 1906,affirm-
ing the judgment of the trial Court as.to the said uauae/;

FPhat & motion for rehearing was presented in'said Court,
which was overruled on the 8th.day of March 1906

~Petitioners would show that the said Court: of :Civil Appeals
in affirming the’' judgment of the trial Court,committed error-in the
disposition of said causes,and they now come- to> this: Honorable Court
asking for a writ of error.

It is respectfully submitted that-the Court of Civil Appesals

4

errad:es followsioves 5. .= [ Tmua fDL0 GOl apn S niﬂgw E R ) T

O

First - In hulding that the act of payment of tha *10 GG per

ai g
"

-I' #. L

league required umder the Decrae Nb.zi of Dctobar 1535 aecurrué un

Havember 24 184? thare heing no evidance that the 5rantea had nat

E _ auch mnney at snm& timﬂ lang priar tn that date.. s

SR P £ A :
i B b st | - 1-" "..nf‘.r.“; ¥oanie

++ ““ 8eecond =: ‘In not ‘dndulging the presumption sthat the dues’'re-

quired by Decree' No.24,were paid at the:propertime,and that.all
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things necessary had been done and performed by the original claiment,
“jn the manner required by the said Decree and at a time when the for-
"mér government hed jurisdiction over "the territory in which the land

'in controversy 1s situated.
- - L .

£ X i - . L 2
b T woger mpew Sy " ung e i . gt Vet R e ..-:-. o _--,1- r _‘f“"‘"_'l.

'  Remarks - The 1et£ar which #as read im: evideuce, in which
mention is made of the dues which were not sent for a reason therein
given, should not -be held as proof that such dues had only recently
been paid - If it is evidence*‘hpvevef,_ror any purpose, it should
not ‘be held to show more than that the dues required under the law
were at that time in the handg of the proper government officer ; how
long he had been in possessbon thereof is not shown in said letter
and the Court may reasonably presume ,under all the facts and eircum-
stances, that such dues mus t have been paid within the time required
hy law snd at a time when the former government had jurisdiction over
the territory im which the. 1and in cnntruveray is aituated._ In this
connection attention is callg§ to Article 5 of Decree No.24, which is
to the effect that the henef;ts of Art. 1 are made availsble only for
three vears from the day of the approval of this Decree ; and to the

fact that Art.l provided that there should be given. at once to certeain

individuals a certain guantity of land, each on payment of $10.00 for

each league ; and that by Arts. 3 and 6, the authorities were Tre-
quired to gsatisfy themselves ﬁhat the parties tﬂ_vhom such lands were
given were entitled thereto.
The facts end circumstances of long possession prior to the
"passagé of the Deéree'Ho.zéii“and“the'ﬁccub&ncyjanﬂ'claim of title,
subsequently, and even down to the present time, together with the

fact that the legal dues had at some time been paid, end the absence

of proof that the act of payment of such dues did not occur after the

former government had loat ita'jurisdiction, furnish sufficient ground
for the presumption that all things necessary in the premises, includ-

ing the payment of the dues, hed been done and performed according to

l1aw and at a time when the former gove mment had jurisdiction.

= e



Attention is also called to that part of the evidence

ghowing that the Expediente of Don Antonio Zapata was delivered to

him on the ?th dag of anembar lﬂsﬁghortly after e;p;rat;up_pf three
years perind men+1cned in Lrt, 5 uf Decrea Hn 24, and it is a reason-

ahla prasumptian that all acts neceasary to ba done by nnn Antunip

zapata had at that time been done and performed in order %to entitle

_himto the Expediente as evidence of the right which he acquired,
and subsequently enjoyed ;_ : _

The Hpnnrahle court of Appagls considarad thap_it would
be proper to presume payment of the legal dues ,under the authority
of The State vs Sals, 60 Texas, 88, but held that the letter of

November 28,1847, repels such presumption. 1f Don Antonio Zapata

had been writing the letter aththat time, and, in order to avoid the
risk of the dues, had been holding the money for instructions as to

now it should be gsent, the fact would be perhaps gufficiently estab-

lished that the dues were not paid at the proper time, and the delay
in payment would have to be explained - on the contrary, the letter
jg an official document , making mention of no particular lands or
grantee, and refers, not to the act of EgymEnt'af dues, but 1is merely
the remittance of seventeen titles and gives the reason for not send-

ingthe dues - what dues - pald by whom - when paid, no where appears.

It is therefore respectfully submitted that the letter

js not proof that the dues were not legally paid .

Third - Beuapsa tha_rgcﬂrd contains abundant proof that the
tr;e and real consideration for the graqﬁs in question wag mﬁri@pnioua
sqrv;ce, renﬁered tha gnvernment in protecting the frontier against
hostile Indians ; and the State shnuld nct be held justified in tak-
ing from the grantees that which they have claimed,and for generar
tiona have enjnyad, as :nmpansatiaq, when there 1s no gtﬁﬁgnce that
the further money consideratlon had not been paid by the grantee at

the proper time , and when, under all the circumstances and by reason

SR e
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of the great lapse of time, presumption may be indulged that payment

was made at the proper time.

ey

e {es A1t
k T S

2pu:tp = Bécuaﬁe the ﬁnnfleﬂhrisnf.civil'hppegla correct-

1y conclude that "the evidence in the record Ju;;i{}gd the assumption
that Zapata and Buatamentaﬂdanﬂuncaﬁ'tha=lanﬂazin cﬁﬁtrnyéra}qhﬁfﬁra
the ayuntamiento of Cuerrero in 1836, and that that body passed fa-
vorably upon the application ; that a survey was made by Canales, the
Surveyor General of Tamaulipas, in 1835, of these two purported grants
and the expediente was formed and became an archive of the public

records of Guerrero, and that the claimants were in possession of
the land prior to the denouncement.” But contrary to the holding 0g
of the Hon. Court of Civil Appeals, there is nothing in the record
to repel the presumption of title ,and the title should therefore be

confirmed.
Remarks - In the %tate Vs Sais, 60 Texas, 90,the Court

found from the evidence that the mpney cansidaratinn had been paid ;
and the evidence upon which such finding was based is a statement

in the expediente, ntending to show that fact" ; and the Court say:

"oonsidering the ;act that more phan forty years have elapsed ,this
recital by a public officer,made in the discharge of his official
duty, should be considered as sufficignt to sustain the finding of
the Court in that particular.” d

The holding in that case that the expediente contained

all the requisites of the law and showed also the payment of the

purchase money ; and that such ghowing,in connection with. parol evi-

Lol D

dénééqo}'pdsséssian,&stabliShed "a perfect equitable titlaf,‘applies

to the present case and calls for the same finding .

" The expediente in this case Wwas delivered. If any:ac-
tion was taken umpon it by the executive, it was beyond the power of
the claimants to show what that action was, after the destruction of
the records of the State of Tamaulipas in 1865. The Court should
presume,if necessary, that the expediente mentioned in this case

showed facts and contained recitals such as the expediente contained

Oazenrilley I o=



which is mentioned % in the case of Sais (60 Tex.,90). Wherefore
it is respectively submitted that the Hon. Court of Civil Appeals
committed error im holding that there is evidence in the record

which repels the assumption of sl
Hrmehma TRy s igpigpe oF L1l ARD A oearung Luan

Fifth - Because, cuntrary to. the holding of the Hon,Court
of Civil Appeals, the general principles of equity may be applied
to the facts and circumstances shown by the record - egpecially so,

since,under the Act of 1901, the question at issue must be investi-

gated and tried in accordance therewith .

gixth - Because, contrary to the holding of the Hon.Court
of Civil Appeals, the appellants, ' "by a preponderance of the tes-

timony" have shown themselves entitled to the lands in controversy,

and their title for that reason should be confirmed.

geventh - Because, contrary to the’ helding of the Hon.Court
of Civil Appeals, the State, on whom the burden rested failed to

show itself entitled "by the preponderance of the testimony" ; and

the State having brought the actiﬂn,'in view of the plea of not

guilty, the Judgment should be that the State take nothing by its

gsult.

Eighth - Because the Statute of Limitations of four years
bars the action of the State to cancel 'a patent - the same being a

personal action.
- 1 ! t

LR Ninth -  As further ground of error,petitioners say : That
tﬁey ;nd those under whom they claim, have and hold rights of prop-
erty 1qioh were acquired and vested in citizens of the former gov-
ernment, who were in possession of the lands in controversy,claiming
title thereto, at the time of, ‘and for a long time immediately prior
to the making of the Treaty nf’Guadalupe-Hidalga ;'snch rights and
occupaney and claim af'titla-are within the'protectiun'uf the express

provisions of said Treaty ; and under a proper construction and ap-

Cozenle) F/294



plication of the terms of said Treaty the said'fighta; occupancy and
claim of titlé should not be disturbed ;

WHEREFORE, thé Hon.  Court of Civil Appeals committed
error in affirming the judgment of the trial Court thereb}-failing,
to properly construe and app1y§the provisions of the Treaty of :

Guadalupe-Hidalgo to the facts and uﬁrcumstancas shown in the rec-

ord - such error being in violation of the terms of said Treaty.

-

Remarks - Under Decrée No. 24, of October 1833,
the lands were to be "given,at once," to such as were entitled there-
to ; the rights of the parties, so entitled, must have attached
within three years after that Decree became operative , and certain-

1y before the delivery of the Expediente to the interested party.

Now, if the expediente was delivered to the grantor at a time when

the farmar government had jurisdiction, will the Courts put aside
the Treaty on the ground that there is no actual proof that all the
money consideration required by law had been received by the gov-
ernment ? When the true and real consideration - doubtless the

moving consideration - services rendered , is unchallenged, may not

the Court indulge a presumption of payment rather than that by

exacting strict proof of payment, the Treaty should be held not to

apply ?

WHEREFORE, it is respectfully submitted, that such
presumption as may reasonably arise should be indulged and that un-
der all the facts and circumstances the grants in question !should

be held within the protection of the Treaty of Guadalupe-Hidalgo.

And now petitions pray for a Writ of Error, based on
the foregoing Assignments of Error, all of which were called to

the attention of the Honorable Court of Civil Appeals in their mo-

g

Cazeilon 124"



TERYI AT

tion for a re-hearing.

The defendant herein is represented by the Honorable
Attorney General.

Respectfully submitted ,
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THE STATE OF TENASs .~ ', fifi7 % |
To the Distriet Opyrt\gé:#r;31&70§hgtx;ﬁﬁﬂEETINGl et ; Faron

he causo, upon writ of error, to revise or, reverse your. judgment batween

Plaintiff in Errory ' -

anand_ﬁgjﬁéa,

No. 1551 s e e

The State of Texas ot
Da%nndantlin Error,

as delerained; and therein our Sﬁprume.ﬂaurt made its order in

k™

use came on to bo heard on writ of error tn the Couri of
5 for the Third Supreme Judicial District and the original
: in-said causc being before the Court as well as the trans-

ript showing the procecedings had in said Court of Civil Appeals and
those having been duly - considered because it is the opinion ni this
ourt thal there was orror in tha#{ﬁﬂgmant_at.tha Court of Cikil . .. .. .--
hppeals and District Courty it is thereforo considered,-adjudged and
prdercd that said judgments be roversed; And this Court pranehdin% :
o render such judgment as should have been rendered, it is therefore
drdered, adjudged and docreed that the Defendant in error, The State
pf Tcxas take nothing by its suit and that the plaintiff in error,
gonard Haynes go hence without day and do have and rocover of and
from the State of Texas, certain tracts of land situated in ths County
pf Zapota, in the State of Texas and particularly described in!plain-

iffs petition as follows, to-wit: F Le Being survey No.
127 mode for the State of Texas,y b ’Eiffﬁﬂhﬁgiﬁérip NE. léz,yissued
5 B. J. Baldwin, situated in Zapata County, about 15 miles N. 30°
. from Carrizo and boundéd as follows; Beginning at a large mesquite
st the S. corner of a so-called grant in the name of Ignacio Guttierrez,
am which a mesquite marked X bears S. 28 varas and anothor bears S.
® 1, 14 varas; Thence S. 45° E, 1320 varas, post in line of Chareco 'de
¢ Irdia for E. corner; Thonce S. 55° 'i. with said India tract at
872 varas large stone S.le or W, corner of same at 2082 a post on N.E.
inc of survey No. 313; Thence N, 35° W. with 313 and 429 af 4205 "varas,
bo5L in prairie for W. copner of this survey; Thenco N. 85~ E. at 548 o
aras-a-post in the S;'W.'1in§égg'“ﬂogatﬁs“;'fhénnﬂ“§£;4g Fe 2050 varas
5 Lhe beginning, containin ACreS. qﬂg%gﬁg a eing surve
lo. ¢23, mads fgr the Stutegaf Toxas, by i?'ue'g%ﬁkcri Ha.gélo ’ca‘.:n;'r
. Thomas, situated in Zapata County about 16 miles N. 20 E. from
izo and bounded as follows; Beginning at a post on the S. W. line
so-called grant of "Los Mogotes™ to Ignaein Guttorrez, 2750 varas
¢6% 5. from iis S. corner, said post being the N. corner of No. 427
bnd 2. coraer of this. Thence N. 45° V. with said Mogotes at 4303 varas,
boct for !l. corner of this survey: Thenco S 55’ W. at 923 varas a post
n 11.E. line of porcion No. &; Thencg S. 35° E. with porcion No. 5, 744
aras Lo its E. corner; Thence Se. 56° W. with poreion No. 5, 479 varas
5 the Y. corner of poreion No. 4; Thence S. 35¢ E. with porcion No. 4,
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100 S.W. 912, 100 Tex. 426, Haynes v. State, (Tex. 1907)

*012 100 5.W. 912
100 Tex. 426

HAYNES
V.

STATE.

Supreme Court of Texas.
March 27, 1907.

Error from Court of Civil Appeals of Third
Supreme Judicial District.

Action by the state against Leonard Haynes.
Judgment for plaintiff was affirmed by the Court of
Civil Appeals (85 S. W. 1029), and defendant
brings error. Reversed and rendered.

1l PUBLIC LANDS--MEXICAN TITLE--
UNAUTHORIZED ISSUING OF FINAL TITLE.

The issuing, by the governor of Tamaulipas, after
his power to do so had ceased, of a final title to
lands, formerly within the state of Tamaulipas, but
by Act Dec. 19, 1836, declared part of the territory
of Texas, took away no existing right of the grantee
to the land, on which such unauthorized act was
based.

2. PUBLIC LANDS--EVIDENCE OF RIGHT--
PRESUMPTION.

The presumption from the fact that, prior to
December 19, 1836, the ayuntamiento of the village
of Guerrero, in the state of Tamaulipas, made up an
instructive despatch, embracing all papers required
by law to show the right of Z. to land, situate in
such state before it became part of Texas, and a
compliance by him with the requirement of the law
on which the governor of Tamaulipas was
authorized to issue final title--that everything
required by the law as a basis for the action of the
ayuntamiento, including the collection from Z. of
the purchase money, and the depositing of it with
the treasurer of Guerrero, so as to give Z. a right o
the land, protected by the Treaty of Guadalupe
Hidalgo, is not overcome by the letter of the
supplemental alcalde of Guerrero to the governor of
Tamaulipas, in 1847, stating that, while he sends the
papers constituting the evidence of right in Z. to the
land, he does not send with them the dues, because
not desiring to expose the same, and directing that
the same be drawn against: this not showing that the
money was not collected by the ayuntamiento in

A

Page |
1847,

3. APPEAL--REVERSING AND RENDERING
JUDGMENT.

Where, on reversal of a judgment, the facts furnish
no ground for a difference of opinion as to the rights
of the parties, the case will not be remanded, but
judgment will be rendered.

[Ed. Note.--For cases in point, see Cent. Dig. vol.
3, Appeal and Error, s 4580.]

[100 Tex. 427] James B. Wells, for plaintiff in
error.

R. V. Davidson, Auy. Gen., and Wm. E.
Hawkins, Asst. Atty. Gen., for the State.

[100 Tex. 428] BROWN, 1.

The state of Texas sued Leonard Haynes to recover
five leagues of land situated between the Nueces
river and the lower Rio Grande, which is within the
limits of the territory of the state of Tamaulipas as it
existed prior to the Texas Revolution. The land was
surveyed for the state in 1884, and there is, of
course, no guestion of the state's right to it, unless
the plaintiff in error has shown a right to the land
which originated at a date prior to the 19th day of
December, 1836, and which right is protected by the
treaty of Guadalupe Hidalgo between the United
States and Mexico. Haynes claims by mesne
conveyances under Antonio Zapata, who claimed to
have acquired a righi to the land by a grant made by
the governor of Tamaulipas, under decree No. 24 of
the Congress of that state. We copy the decree as
follows:

[100 Tex. 429] 'No. 24. The Constitutional
Congress of the Free Stale of Tamaulipas has
decreed the following:

'Article 1. To the inhabitants of Camargo, Mier,
Guerrero and Laredo, who may have no lands of
their own, and who may possess stock lo occupy
them, there shall be given at once not exceeding five
leagues each. and in compensation they shall pay the
state $10 for each league.

'Art. 2. Those only are comprehended in the
foregoing article who lived in said villages during
the last Indian war now passed, and who did not
emigrate previous to the year 1821.

Copyright (c) West Publishing Co. 1996 No claim to original U.S. Govt. works.
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100 S.W. 912, 100 Tex. 426, Haynes v. State, (Tex. 1907)

'Art. 3. The respective ayuntamiento shall inform
itself by previous justification whether the interested
party, who may present himself, has lands of his
own and stock with which to occupy them.

‘Art. 4. These lands shall not be alienated until
twenty years have passed after the concession; and.
if so alienated, the state recovers its right to them.
and he who may have been the owner loses
whatever advances and useful and necessary
improvements that he may have made; it being
sufficient for a judgment of condemnation that the
alienation shall be made to appear. Upon this point
the respective administering judge shall decide
summarily, without prejudice to the legal remedies
of the interested party.

*Art. 5. The benefits of article 1 shall continue for
three vears from the day of the approval of this
decree. after the expiration of which term no one
shall obtain lands except according to the ordinary
laws.

‘Art. 6. The ayuntamientos and their individual
members collectively and each one for himself are
responsible personally and pecuniarily of they are
wanting in the truth of the inquiry exacted by article
3, and the government having heard their defense
shall make their responsibility effective.

"The governor of the state shall take care that this
decree be understood, and shall order its execution,
having it printed, published and circulated.
Wherefore, I command that it be printed, published.
and circulated, and that it be duly executed.’

There is no question made of Zapata's qualification
to acquire the land; that is, that he was one of those
who had settled in that section of the country and
remained there according to the terms of the decree.
*913 The Court of Civil Appeals (85 S. W. 1029)
found the following facts which constitute the right
of Zapata to the land in question: "We conclude that
the evidence in the record justifies the assumption
that Zapata and Bustamente denounced the lands in
controversy before the ayuntamiento of Guerrero in
1835, and that that body passed favorably upon the
application; that a survey was made by Canales, the
surveyor general of Tamaulipas, in 1835, of these
two purported grants, and the expediente was
formed and became an archive of the public records
at Guerrero; and that the claimants were in
possession of the land prior to the denouncement.

Page 2

The evidence does not show any juridical
possession, but the fact that they were in possession
when the lands were denounced, and continued in
possession thereafter, was sufficient to dispense with
juridical possession, as is decided in the case of
State v. Sais, 60 Tex. 88; and they continued in
possession for such length of time as would justify a
presumption of grant, provided the evidence in the
record did not repel such presumption.  The
evidence also warrants the assumption that, [100
Tex. 430] while a copy of the expediente was not
introduced in evidence, the copy of the index, as
stated by the facts, indicates that an expediente was
formed, and such fact is also established by the
parol evidence in the record. Copies of the record
of the denouncement to the ayuntamiento, and the
favorable action of that body upon the application,
was not introduced in evidence; but the evidence in
the record, which is not objected to, tends 1o show
that such denouncement was made to the
ayuntamiento, and they acted favorably upon it.
The evidence in the record also shows that the
public archives in the city of Vicioria were
destroyed by the French troops in 1864, and that the
records of Guerrero were imperfect and mutilated,
and many missing, which fact would justify us in
assuming that the record evidence of steps taken Lo
acquire title which was not produced was lost or
destroyed. The only evidence showing that the
purchase price of the land was paid is the stalement
contained in a letter to Canales of date November
28, 1847, found upon page 141 of the record.’

On the 28th day of Movember, 1847, Fabian
Zapata, first supplemental alcalde of the
municipality of the city of Guerrero, wrote to his
honor, Gen. Don Antonio Canales, at the city of
Victoria, Tamaulipas, as follows: ‘I remit to you
seventeen titles, which contain the vacant lands
denounced and surveyed from the year 1831 uniil
that of 1835, in order that your honor may please
present them to the honorable governor of the state,
to the effect that they may have the necessary
validation. The amount of the dues I do not send
attached to said documents so as not to expose the
same, and your honor will deign also to direct in the
most certain manner the mode in which they may be
paid, and draw against this receiver’s office. God
and Liberty.'

= governor of Tamaulipas issued to Antonio
- ¢ following final grany: 'Francisco Vital

Fernandez, Brigadier General of the Army of the

Copyright (c) West Publishing Co. 1996 No claim to original U.S. Govi. works.
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100 S.W. 912, 100 Tex. 426, Haynes v. State, (Tex. 1907

Mexican Republic and Governor of the State of
Tamaulipas: Whereas, the citizen Antonio Zapala
has paid into the treasury of the state the $50 at
which were valued the five sitios of pasture land for
large stock denounced by him at the point de Villa,
as appears by the expediente made for the purpose,
using the power that the law gives me upon this
particular, I have thought proper o adjudicate to the
citizen Antonio Zapata for himself, his heirs and
successors the said five sitios for large stock, within
the limits and boundaries made on the attached map.
Therefore, 1 order the authorities and inhabitants of
the state fo recognize the said citizen Antonio Zapata
as the legitimate owner of the said five sitios of
pasture land for large stock which are thus granted.
Given at the city of Victoria on the 2d day of the
month of January, eighteen hundred and forty-
eight.’

The following articles of the colonization law of
1826 of the state of Tamaulipas are pertinent to the
issue involved in this case:

'Art. 7. From the very date whereon a foreigner is
thus registered he acquires domiciliation, and may
as such an inhabitant (denunciar) the vacant land he
thinks best, presenting himself to that effect by
writing to the respective alcalde, who shall decree
what is proper for examining, measuring and
marking out the land designated, after citing the
adjoining proprietors should there be any.

[100 Tex. 431] 'Art. 8. The instructive despatch
being terminated, and no opponent of right resulting,
the alcalde shall pass it to the executive of the state,
by whom the title of adjudication and ownership
shall be issued to the person interested, ordering that
the alcalde of the town of his residence put him
immediately in possession of the land granted. All
these proceedings shall be conducted officially, and
the executive shall proceed with the audience of the
fiscal of the Supreme Court of justice of the state.”

'Art. 24. The ayuntamientos, each in its limits,
shall collect said funds gratis by means of a
commission from within or without their own body,
and shall pass them according as they are collected
to the depositary or treasurer that they may be of
their funds or means, who shall give the
corresponding receipt; and without further interest
than two and a half per cent.. that shall be paid him,
he shall place them at the disposal of the executive,
giving him notice every month of the receipts and

Page 3

remittances thereof, and of any negligence of deceit
he may notice in their collection.  Of the
management of the treasurer and that of the
commission. the officers themselves and
commissioners *914 shall be responsible with their
property; and moreover, the members of the
ayuntamiento who choose them, and that this
responsibility may at all times be effectual, the said
appointments shall be made viva voce, and notice
thereof shall be immediately given to the executive.’

The learned judge, who wrote the exhaustive
opinion of the Court of Civil Appeals, said; in
substance, that the facts found by that court would
justify the presumption that a grant had been made
by the governor of Tamaulipas, if it were not shown
by the testimony that the governor of Tamaulipas
had issued a final title to Zapata, which was void
because he had not the power to do so at the time
that it was granted. The issuing of the final utle
without authority could not affect the right which
existed and upon which the unauthorized act was
based. State v. Busiamente, 47 Tex. 320.
Therefore, discarding the title issued by Canales,
governor of Tamaulipas in the year 1848, we have
the facts still existing which, if sufficient to justify a
presumption of a grant, must be sufficient to
establish a right to the grant. If, therefore. the
evidence introduced upon the trial shows that
Antonio Zapata was on the 19th day of mber,
1836 entitled 10 have a grant issued, the state gught
riot 1o recover the land in controversy, because such
A—TiMe—would—beprofecied by the Treaty of
Guadalupe Hidalgo. It is true that the Auorney
General insists that the facts do not establish such a
title as would be embraced in the terms and
protection of that treaty, but we are of opinion that
the position is not well taken. State v. Sais, 47 Tex.
307.

If it be conceded that the $10 per league was the
purchase price for the land, which must be paid
before a right to the land accrued to Zapata, then,
under the law as it then existed, it was the duty of
the ayuntamiento of the village of Guerrero to
collect from Antonio Zapata the 310 for each league
before making up the expediente or instructive
despatch, and to deposit the money in the treasury of
that village subject to the order of the governor.
The undisputed evidence in the case and the finding
of the Court of Civil Appeals establishes the [100
Tex. 432] fact that, before the 19th day of
December, 1836, the ayuntamiento of Guerrero did

Copyright (c) West Publishing Co. 1996 No claim to original U.S. Govt. works.
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100 5.W. 912, 100 Tex. 426, Haynes v. State, (Tex. 1907)

make up the instructive despatch, embracing all
papers required by law to show the right of Antonio
Zapata and a compliance by him with the
requirement of the law upon which the governor of
Tamaulipas was authorized to issue the final tile. It
was shown that the records of the ayuntamiento of
Guerrero were multilated, and many of them
destroyed or lost, and that the expediente of Zapata
had at one time been in the archives of Victoria, the
capital of Tamaulipas, which were destroyed in 1864
by the French soldiers. In this state of the facts,
there would arise the presumption that, before the
ayuntamiento made up the instructive despatch or
expediente, everything was done that the law
required to be done as a basis of their action, and
that the S10 per league had been collected from
Zapata and deposited with the treasurer in
accordance with law. Olcou v. Gabert, 86 Tex.
126, 23 S. W. 985; State v. Sais, 60 Tex. 90. This
presumption might have been disproved, but it is
undisputed, and the concurrent facts support it, so
that the presumption is entitled to the same weight as
the undisputed testimony of a credible witness. It is,
however. suggested in the opinion of the Court of
Civil Appeals, that the letter, which was written in
1847 by the supplemental alcalde of Guerrero to the
governor of Tamaulipas, shows that the money was
paid in 1847. The letter does not state that the
money was paid at that time, but that it was not
forwarded with the expedientes which were sent in
17 cases. for the reason that it was unsafe to do so.
These 17 packages of paper which constituted the
evidence of right in Zapata and others to the lands
granted. had remained in the archives of Guerrero
from 1835 to 1847, and it is entirely consistent with
the terms of the letter, and with the facts established
in connection with it, that the money collected by
the ayuntamiento from Zapata was still in the
treasury of Guerrero, although it was collected in
1835. There is not a fact or circumstance to which
we have been pointed by the counsel for the state

Page 4

which would in the least impair the force of the
presumption of law that the money was collected at
the time the land was surveyed and the title papers
made up by the municipal officials. The facts of
this case establish that Zapata, under whom the
plaintiff in error claims, had, on the 1%h day of
December, 1836, done all that the law required of
him, and was entitled under the laws of Tamaulipas
to [gwivt'fm’m the governor of that state a grant for
the five leagues of land. It follows from this
/" conclusion that we must reverse the judgments of the
“district court and of the Court of Civil Appeals.

The question arises: Shall we remand the case to
the district court for another trial, or shall we render
judgment for the plaintiff in error? If the facts of
this case furnished anv ground for a difference of
opinion as to the rights of Antonio Zapata under the
laws of Tamaulipas to receive a grant of the land in
question, it would be our duty to remand the case
for another trial. It is evident, from the opinion of
the Court of Civil Appeals, that they would have
reversed the judgment of the district court, but for
the fact that they construed the letter from Fabian
Zapata to the governor to mean that the *914
money, $10 per league, was paid at the time that the
papers were forwarded to the governor: but we are
of opinion that that construction of the letter was
incorrect, and [100 Tex. 433] was unsupported by
the attending circumstances. Assuming that the $50
for the five leagues was collected from Zapata at the
*0]5, time the surveys were made and the
instructive despatch formulated, we are not able to
see how there could be a difference of opinion as to
the right of the plaintiff in error to the land in
CONLMOVErsY.

It is therefore ordered that the judgment of the
district court and that of the Court of Civi als
b@ that judgment be heg renderei for

the plaintiff in error.
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MEMORANDUM

Texas General Land Office « David Dewhurst « Commissioner

DATE: April 4, 2001

TO: GLO Files: San Patricio 1* Class 657, San Patricio 1* Class 806, San Patricio Scrip
3491, San Patricio Scrip 3494, San Patricio Scrip 3544, and School File 150238,
describing property located in Zapata County, Texas

FROM: LaNell Aston, Office of Chief Clerk

SUBJECT: Agreed Final Judgement being, William Herbert Hunt Trust Estate, J.W. Beavers, Jr.,
Trustee v. Garry Mauro, Commissioner of the General Land Office of the State of Texas,
Cause No. 97-12885, 261* District, Travis County, Texas.

Persons researching property and mineral ownership in the records of Zapata County, Texas have
recently brought to the attention of this office that some of the abstract numbers recited in the subject
Judgement are inconsistent with the county and other state records, therefore, causing confusion when
identifying the appropriate property and mineral owners.

After a careful examination of the records of the General Land Office (GLO) and in an effort to clarify
the records of this office, the following is the correct listing of the abstract numbers and survey
information in relation to the above listed GLO records which are included in the subject Judgement, as
well as other related surveys.

GLO file San Patricio 1* Class 657, contains the records of a two-league grant in the name of Ignacio
Gutierrez, aka "Los Mogotes". The abstract number recited in the subject Judgement pertaining to this
survey, being Abst. 566, is recited correctly.

GLO file San Patricio 1* Class 806, contains the records of a 2 + league grant in the name of Manuel
Ramirez, aka "La Laguna de los Venados". The abstract number recited in the subject Judgement
pertaining to this survey, being Abst. 401, is incorrect. The correct Abstract No. is 141.

GLO file San Patricio Scrip 3491, contains the records of Survey 423 and 427. Survey 423 was
located for B. J. Baldwin by virtue of Confederate Scrip Certificate No. 142, patented for 1280 acres and
assigned Abstract No. 212. Confederate Scrip Certificates authorized the grantee to have surveyed 1280
acres of unappropriated public domain of the State of Texas. In accordance with the Act granting
Confederate Scrip grants, a companion survey of 1280 acres was to be surveyed for the benefit of the
Permanent School Fund (PSF) by virtue of the same certificate. The companion PSF survey was
typically sold by the State and the revenue was deposited into the PSF. The companion PSF Survey No.
427, located by virtue this Certificate was found to be in conflict with a senior survey in the name of
Manuel Ramirez mentioned above. Survey 427 was never sold by the State and therefore was not
assigned an abstract number by the GLO. The abstract number recited in the subject Judgement
pertaining to Survey 427, being Abstract 212, is incorrect. Survey 427, included in the Judgement,

should be recited as having no abstract number.
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15. A justiciable controversy exists between Plaintiff and Defendant concerning the
rights and status of the Plaintiff and Defendant because records with respect to the Lands
maintained by the Defendant reveal that Defendant purports to claim title as to some or all of the
Lands notwithstanding the referenced judgment and mandate of the Texas Supreme Court.

16. The records of Defendant cast a ciuud on the title of the Plaintiff and have impaired
and threaten to continue to impair the rights of Plaintiff with respect to the Lands.

17.  The erroneous records of Defendant pose a continuing harm to Plaintiff’s quiet

enjoyment of the Lands in accordance with the ruling and mandate of the Supreme Court.

RELIEF REQUESTED
18.  Plaintiff requests the following declaration: As a result of the judgment rendered
by the Texas Supreme Court on March 27, 1907, in No. 1561, Leonard Haynes v. State of Texas,
and the mandate to the District Court of Travis County, Texas, issued October 4, 1907, pursuant
to said judgment, the State of Texas has no claim to title to the Lands; and a declaration and order
that all endorsements, memos, or other records of Defendant General Land Office stating,

suggesting, or otherwise indicating to the contrary are void and of no effect.

WHEREFORE, PREMISES CONSIDERED, Plaintiff requests that Defendant be
cited to appear and answer, and that judgment be entered in favor of Plaintiff and against

Defendant as described above.
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8. The opinion of the Texas Supreme Court in No. 1561, Leonard Haynes v. State of
Texas, rendered March 27, 1907, and the mandate issued to the Travis County District Court on
October 4, 1907, rendered judgment in favor of Haynes and awarded title to the Lands to Haynes.

9. Notations in Defendant’s San Patricio Scrip Files 3491, 3494, 3544, and School
Land File 150238 claim that portions of Surv.eys 427, 428, 431, and the tract described in
paragraph 5.f. above awarded to Haynes by the Supreme Court are “free of conflict” with the
Supreme Court judgment.

10.  On June 16, 1954, the Defendant issued a Certificate of Facts asserting that
portions of Surveys 427, 418, 431, and the tract described in paragraph 6.f. above are “unsold

school land.”

11.  In June 1997, Plaintiff filed applications with the Railroad Commission of Texas
for drilling permits for wells to be located on the Lands.

12.  The Railroad Commission staff refused to process the permit applications because
records of the Defendant show that the State of Texas claims title to the Lands, notwithstanding

the ruling and mandate of the Texas Supreme Court referred to in paragraphs 7 and 8.

V.
REQUEST FOR DECLARATORY JUDGMENT
13.  Paragraphs 1 through 12 are incorporated herein by reference.
14.  As aresult of the judgment and mandate of the Texas Supreme Court in No. 1561,
Leonard Haynes v. State of Texas, Haynes and his successor, Plaintiff and its assigns, have title

to the Lands free and clear of all claims to title by the State of Texas.
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6. Plaintiff and its assigns have been the lessee and operator of oil and gas leasehold
acreage covering 17,835.83 acres in Zapata County, Texas, hmre fully described below:
B, File No. 657, San Patricio First Class Abstract 566, Ignacio Gutierrez,
Two Leagues “Los Mogotes™.
b. File 806, San Patricio Firs; Class Abstract 141, Manuel Ramirez, Two Plus
Leagues, Mexican Grant.
c. File 3491, San Patricio Scrip, Survey 427, no Abstract Number assigned.
d. File 3494, San Patricio Scrip, Survey 428, no Abstract Number assigned.
€. File 3544, San Patricio Scrip, Survey 431, no Abstract Number assigned.
i Approximately 300 acres described by metes and bounds in the mandate of
the Supreme Court in No. 1561, Leonard Haynes v. State of Texas, issued
to the District Court of Travis County, Texas, in No. 1561, Leonard
' Haynes v. Sr&re of Texas, on October 4, 19'3?..
(Said properties are hereinafter referred to as “the Lands.”)
7/ On March 27, 1907, the Texas Supreme Court rendered judgment in No. 1561,
Leonard Haynes v. The State of Texas (reported 100 S.W. 915), rendering judgment against the
State of Texas and in favor of Leonard Haynes, pursuant to which a mandate was issuéd to the

District Court of Travis County, Texas, on October 4, 1907.

! No Abstract Numbers were assigned to Surveys 427, 428, 431, described in subsections ¢, d, and e, because
they were never sold by the State.
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Permanent School Fund. The General Land Office may be served with process by service on

Jerry Patterson, Commissioner of the General Land Office, Stephen F. Austin Building, 1700

North Congress, Austin, Texas 78701.

II.
VENUE
-, This is a suit to remove a cloud on title caused by records maintained in the offices

of the Defendant in Travis County, Texas, and therefore venue is appropriate in Travis County.

III.
DECLARATORY JUDGMENT REQUESTED

4, The Plaintiff requests a declaratory judgment pursuant to §§ 37.003 and 37.004 of

the Texas Civil Practice and Remedies Code,

IV.
FACTS
5 Plaintiff previously filed suit against Defendant, in Cause No. 97-12885, 261st
Judicial District Court, Travis County, Texas, seeking a Declaratory Judgment. An Agreed Final
Judgment was entered on March 24, 1998 in that cause. This Petition is filed in order to correct
errors made in the description of the property at issue in Cause No0.97-12885 and for the final

Judgment in this cause to supersede the Agreed Final Judgment in Cause No.97-12885.
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No. Iaﬁz 5! 22]6@"

WILLIAM HERBERT HUNT TRUST
ESTATE, J. W. BEAVERS, JR.,
TRUSTEE,

IN THE DISTRICT COURT OF
Plaintiff,

JERRY PATTERSON, COMMISSIONER,
THE GENERAL LAND OFFICE OF THE

§
§
§
§
§
- 5%
V. § TRAVIS COUNTY, TEXAS
§
§
§
STATE OF TEXAS, §
§
§

Defendant. Ek! J _JUDICIAL DISTRICT

PLAINTIFF’S ORIGINAL PETITION

TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW, The William Herbert Hunt Trust Estate, J.W. Beavers, Jr., Trustee
(“Plaintiff” or “Hunt”) complaining of the General Land Office of the State of Texas, and for

cause of action would respectfully show the Court as follows:

L
PARTIES
1l Plaintiff is an owner and operator of oil and gas properties in the State of Texas
with its principal place of business at 3900 Thanksgiving Tower, Dallas, Dallas County, Texas
75201.
o Defendant, the General Land Office of the Stat{iﬂ'l‘qx?sm ﬂfé‘a@ncy of the State

of Texas charged with administration and management of lafid§ T1xithédbyFot owred by the Texas

PLAINTIFF'S ORIGINAL PETITION SKEICH F”_E Nu 2 7 Page 1
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CERTIFICATE OF SERVICE
I hereby certify that on this the I Ha}' of January 2003, a true and correct copy of

the foregoing Original Answer of Defendant Jerry Patterson, Commissioner of the General
Land Office of the State of Texas, was sent by courier to the following:

Michael E. McElroy

Kathryn J. Howard

MCcELROY, SULLIVAN, RYAN & MILLER, L.L.P.
P. O. Box 12127

Austin, Texas 78711

(512) 327-8111

(512) 327-6566 FAX

Attorneys for Plaintiff, William Herbert Hunt Trust Estate

e

(= _AEFFEE MARTINEZ-VARG

——

B
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WHEREFORE, PREMISES CONSIDERED, Defendant respectfully prays that
Plaintiff takes nothing by its suit. Defendant further prays for such other and further relief,
both at law and in equity, to which Defendant may show itself to be justly entitled.

Respectfully submitted,

GREG ABBOTT
Attorney General of Texas

BARRY R. McBEE
First Assistant Attorney General

JEFFREY S. BOYD
Deputy Attorney General for Litigation

KAREN W. KORNELL
Assistant Attorney General

Chief, Natural Remum.ﬂ%

P. O. Box 12548
Austin, Texas

(512) 475-4138
(512) 320-0911 FAX

Attorneys for Defendant, Jerry Patterson,
Commissioner of the General Land Office
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WILLIAM HERBERT HUNT TRUST IN THE DISTRICT COURT OF

ESTATE, J. W. BEAVERS, JR., TRUSTEE,
Plaintiff,
V.

JERRY PATTERSON, COMMISSIONER,
THE GENERAL LAND OFFICE OF THE
STATE OF TEXAS,

E.& JUDICIAL DISTRICT

ORIGINAL ANSWER OF DEFENDANT

JERRY PATTERSON, COMMISSIONER

TO THE HONORABLE COURT:

§
§
§
§
g
& TRAVIS COUNTY, TEXAS
§
§
§
§
Defendant. §
§

NOW COMES Jerry Patterson, Commissioner of the General Land Office of the State
of Texas, Defendant, appearing by and through the Office of the Attorney General of Texas,
and files this answer to Plaintiff’s Original Petition filed by the William Herbert Hunt Trust
Estate, J.W. Beavers, Jr., Trustee. Defendant would respectfully show the Court as follows:

GENERAL DENIAL
Defendant generally denies each and every allegation contained in Plaintiff’s Original

Petition, and demands strict proof thereof.

FILFD #

2003 JAR 16 PH 1: 11

Original Answer 1 FPage I
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APPROVED AS TO FORM AND SUBSTANCE:

Michael E. McElroy

State Bar No. 13584200

Kathryn J. Howard

State Bar No. 24027238

MCcELROY, SULLIVAN, RYAN & MILLER, L.L.P.
P. O. Box 12127

Austin, Texas 78711

(512) 327-8111

(512) 327-6566 FAX

Attorneys for Plaintiff, William Herbert Hunt Trust Estate

e

Y
thfyn J. Howard

GREG ABBOTT
Attorney General of Texas

BARRY R. McBEE
First Assistant Attorney General

JEFFREY S. BOYD
Deputy Attorney General for Litigation

KAREN W. KORNELL
Assistant Attorney General
Chief, Natural Resources Division

JEFFEE MARTINEZ-VARGAS
State Bar No. 13144665
Assistant Attorney General
Natural Resources Division

P. O. Box 12548

Austin, Texas

(512) 475-4138

(512) 320-0911 FAX

Attorneys for Defendant, Jerry Patterso
Commissioner of the General Land Office

g
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- The records of Defendant, which are inconsistent with the ruling and mandate of
the Supreme Court referenced above, cast a cloud on title of Plaintiff and have impaired and
threaten to continue to impair the rights of Plaintiff with respect to the Lands.

The Court is of the opinion that Plaintiff is entitled to a declaratory judgment as requested.
It is therefore ORDERED, ADJUDGED, and DECREED that the State of Texas has no claim
to title to the Lands.

It is further ORDERED, ADJUDGED, and DECREED that all endorsements, memos,
or other records of the Defendant General Land Office stating, suggesting, or otherwise indicating

to the contrary are void and of no effect.

It is further ORDERED, ADJUDGED, and DECREED that Defendant shall maintain
a copy of this judgment in the Defendant’s records concerning the Lands.
All costs of Court expended or incurred in this cause are adjudged against the party

incurring same. All other relief not expressly granted is denied.

Signed this ,{é day GW , 2003. :

JUDGE Pﬁmmﬁ y

SKETCH FILE No. 20
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2. The opinion of the Texas Supreme Court in No. 1561, Leonard Haynes v. State of
Texas, rendered March 27, 1907, and the mandate issued to the Travis County District Court on
October 4, 1907, rendered judgment in favor of Haynes and awarded Haynes title to the lands
described in the following instruments:

a. File No. 657, San Patricio First Class Abstract 566, Ignacio Gutierrez,
Two Leagues “Los Mogotes”.

b. File 806, San Patricio First Class Abstract 141, Manuel Ramirez, Two Plus
Leagues, Mexican Grant.

s File 3491, San Patricio Scrip, Survey 427.

d. File 3494, San Patricio Scrip, Survey 428.

e. File 3544, San Patricio Scrip, Survey 431.

i Approximately 300 acres described by metes and bounds in the mandate of
the Supreme Court in No. 1561, Leonard Haynes v. State of Texas, issued
to the District Court of Travis County, Texas, in No. 1561, Leonard
Haynes v. State of Texas, on October 4, 1907.

Said properties are hereinafter referred to as “the Lands.”

2 Notwithstanding the ruling and mandate of the Texas Supreme Court in No. 1561,
Leonard Haynes v. State of Texas, portions of Surveys 427, 428, 431, and the approximately 300-
acre tract described in paragraph f. above, are listed on Defendant’s records as surveyed unsold
School Land.

4, Plaintiff and its assigns, as successor in title to Leonard Haynes, are the owners

and operators of oil and gas wells located on the Lands.

Page 2
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No.

E

WILLIAM HERBERT HUNT TRUST IN THE DISTRICT COURT OF

ESTATE, J. W. BEAVERS, JR.,
TRUSTEE,

Plaintiff,

v. TRAVIS COUNTY, TEXAS
JERRY PATTERSON, COMMISSIONER,
THE GENERAL LAND OFFICE OF THE
STATE OF TEXAS,

00 SO0 SO0 GO0 MO0 MO0 GO0 SO0 0N 0N o0 DT oOn

Ei@; JUDICIAL DISTRICT

Defendant.
AGREED FINAL JUDGMENT

On this day came on to be heard the above-entitled and numbered cause, and William
Herbert Hunt Trust Estate, Plaintiff, appeared by attorney of record and announced ready for trial,
and Jerry Patterson, Commissioner of the General Land Office of the State of Texas, appeared
by attorney of record and announced ready for trial, and all questions of fact were submitted to
the Court.

The Court, after having first determined that it has jurisdiction of the parties hereto and
the subject matter hereof, and hearing the evidence and arguments of counsel, has determined that

-

the following facts are undisputed.

1 On March 27, 1907, the Texas Supreme Court rendered judgment in No. 1561,
Leonard Haynes v. State of Texas (reported 100 S.W. 915), rendering judgment against the State
of Texas and in favor of Leonard Haynes pursuant to which a mandate wasissu€d(@d the District

Court of Travis County, Texas, on October 4, 1907. 2003 JAN 16 PH.1: L9

- Pagel
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GENERAL LAND OFFICE

JERRY PATTERSON, COMMISSIONER

January 22, 2003

McElroy, Sullivan, Ryan & Miller, L.L.P.
1201 Spyglass Drive, Suite 200

Austin, Texas 78746

Attn: Katie Howard

RE:  William Herbert Hunt Trust Estate, J. W. Beavers, Jr., Trustee vs.
Jerry Patterson, Commissioner, General Land Office, State of Texas General
Land Office, Agreed Final Judgement, Cause No, 6N300158 2 o 7

Dear Ms. Howard:

This letter is to acknowledge receipt of the fully executed referenced Jjudgement dated
January 16, 2003. I will have the completed documents filed in the appropriate General
Land Office archive files as permanent records of this office. For future reference, those
files are as follows:

San Patricio-1* Class-657;
San Patricio-1" Class-806;
San Patricio-Scrip-3491;
San Patricio-Scrip-3494;
San Patricio-Scrip-3544; and
School File 150238

Thank you for you assistance with this project.
Sincerely,

[aMan 7J el

LaNell H. Aston
Executive Assistant
Office of Chief Clerk

cc:  Kay Molina, GLO Legal Services
Jeffee Martinez-Vargas, Asst. Attorney General, State of Texas

Stephen F. Austin Building * 1700 North Congress Avenue * Austin, Texas 78701-1495
Post Office Box 12873 « Austin, Texas 78711-2873

512-463-5001 * 800-998-4GLO SKETCH FILE No. 20
www.glo.state.tx.us COUNTY gﬂpﬂﬁ—
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MEMORANDUM TO FILE
April 4, 2001
Page 2

GLO file San Patricio Scrip 3494, contains the records of Surveys 424 and 428. Survey 424 was
located for J. O. Thomas by virtue of Confederate Scrip Certificate No. 410, patented for 1280

acres and assigned Abstract No. 233. The companion PSF Survey No. 428, located by virtue of the
same Certificate, was found to be in conflict with a senior survey in the name of Manuel Ramirez
mentioned above. Survey 428 was never sold by the State and therefore was not assigned an abstract
number by the GLO. The abstract number recited in the subject Judgement pertaining to Survey 428,
being Abstract 233, is incorrect. Survey 428, included in the Judgement, should be recited as having no

abstract number.

GLO file San Patricio Scrip 3544, contains the records of Surveys 430, 431, 432, and 433. Surveys
430 and 432 were located for James M. Lummus by virtue of Confederate Scrip Certificate No. 1190,
patented for 640 acres each and assigned Abstract Nos. 300 and 301, respectively. The companion PSF
Surveys No. 431 and 433 were located by virtue of the same Certificate. Survey 431 was never sold by
the State and therefore was not assigned an abstract number by the GLO. Survey 433 was sold to
Hilario Martinez by virtue of his application to purchase said survey dated December 26, 1906, filed in
GLO School File 93805. The file jacket of File 93805 is endorsed, "Canceled account of illegal sale.
This land recovered from state in suit of L. Haynes et al v. state. See San Pat. S. 3491. John J. Terrell
Comr. 4/27/7". File also endorsed, "Canceled in error, see letter within 9-17-1930." Additional
endorsement, "minerals in this land recovered under judgement - see file 148229, LCH 1-15-35".
"Subject to Relinquishment Act." Survey 433 has not been patented and no evidence is found that an
abstract number has been assigned to Survey 433. The abstract numbers recited in the subject
Judgement as pertaining to Survey 431 are incorrect. Survey 431, included in the Judgement, should be
recited as having no abstract number.

GLD Schml File Nnmggr 15{I233 cuntams the records of a tract of‘ land surveyed fi:rr the PSF and

and buunds in the mandate 01‘ the SUprmne Court in No. 1561 Leonard Haynes . Smre of T exas, :ssuad
to the District Count of Travis County, Texas, in No. 1561, Leonard Haynes v. State of Texas, on
October 4, 1907. This 300-acre tract was never assigned an abstract number by the GLO and is recited

in the subject judgement correctly.
File No. —SXetch File 20
Zapata Cotiity
Clacifiagtion of Survey Nos § Abstract Nos.
DateFiled: #£=b. JuLy 9, Zoo3

Jerry Patterson, Commissioner

By_;a&?@ Howond
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Respectfully submitted,

Michael E. McElroy

State Bar No. 13584200

Kathryn J. Howard

State Bar No. 24027238
McELROY, SULLIVAN, RYAN
& MILLER, L.L.P.

P. O. Box 12127

Austin, Texas 78711

(512) 327-8111

(512) 327-6566 FAX

Attorneys for
The William Herbert Hunt Trust Estate-

thryn'J. Howard \
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