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Appeal from District Court, De
ty; .. 'W. Boyd, Judge, gt o

Bult by J. L. Zumwalt against Dr, Charl
Bavaders. From an adv wor .
et Wik erse Judgment, de-

Reversed and remanded,

Joa B, Gamblll, .of Denton, for appellant,

Ed. I. Key, of Denton, and J. A, Templ
ton, of Fort Worth, for appellce. - s

CONNER, Q. J.

This sult was Instituted by J. T. Zumwalt
on the 14th day of February, 1091, ngnlnst
Dr, Charles Baunders, seeking Injunctive pro-
cecdings to compel Dr. Baunders to move the
fence malntained by him on the east line of
his land, alleging that sald fence had been
erected and malntalned In and upon some 18
feet of what Is alleged to be n public road
e:t::’llx ;unh and south between the lands
oW r. Haunders and the la
by plaintif Zumwalt. g

Defendant, besldes exceptions and demur-
rers, denled that the road deslgnated by
plaintiff was a public road, and further al-
leged that, if It ever had been, it had long
slnce been discontinued and abandoned, and
that the fence as now exlsting had been maln-
talned In Its present loeation more than 10
years, Me further alleged that, at the time
of his purchase, which was under a valld
Eceneral warranty deod from the lawful own-
er, the fence In question was In its present
location, and that be purchased for a valu-
:$ uu:-ld:utlun without potlee that It to

T rXlen ene i
e roached upon the alleged

The trial was before the court without
A jury. The court fled fndings of fact and
concluslons of law which support the claim
of plaintiff, and Judgment was rendered com-

. manding the defendant, Baimders, to move

his fence back some 15 feet from its presen
location, as prayed for by the plalntif, -w!llhnE
In 15 days from the date of the judgment,
which was rendered on July 18, 1031,

Defendant excepted to that Judgment, gave
notlee of appeal, gave o muperscdens bond,
:lud the case Is now before us for determing.

O,

The material question presented for our de-
termination is whether the evidence sulllclent-
Iy supports the trial court’s fndings of fact
and the Judgment. We have concluded, aft-
er a carcful examioation of the evidence as
presented both in the briefs of counsel and
in the statement of facts, that It does not,
and that the judgment must be reversed and
tlr-guw remanded on this ground,

The title of melther of the present liti-
FRRIS Is questioned, nor i It disputed (hat
the line of appellant’s fence as now existing
I located upon the Lrue cast line of bis
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tract of land, We shall not with an rat
particularity discuss the evldence l; ':Inr
of another trinl, but In a general way (it
shown that the north boundary line on ap-
pellant’s land I8 bordered by Clear creek;
that from Clear creek n rondway, deslgnat-
ed am the Martin Valley and Valley View
road, orlginally extonded south between the
lands in questlon and on and across a publle
rond extendlng east and west along the
south bonndary line of appellant's Iand, to
what was designated as the Martin school-
house; that the Martin schoolhouse haw been
abandoned more than 20 years, and the ovl-
dence falls to show whether the road which
extends south from the southeast corner of
appellant’s land to the schoolhouse as former-
ly located |s traveled at all The road in
question terminatod on the north at the south
bank of Clear creck where g gate was main-
talned. It further appears that It is now,
and has been for an indefinite period, prage
tieally Impassable except on horseback, be-
cause of washes and chug boles, No order
of the commissioners’ court was introduced
showing that the rond had ever been estab-
lished as a public road of any cluss or had
been recognized or worked under the direc-
e et i e
O ner ¥ urlsdlet
roads In that vicinity, e e

[1,2] In the case of Cit
Willlams, 60 Tex. 440, ¢ H.,'W‘:rla:lm‘:ll:
thtlrl;httouumtonhndm
qnludh;mﬂhhnh:lnmummrnr
the property by another, claiming under g
deed recorded after five years of such oc-
cupancy, and the evidence falls to show that
the road In question bas been traveled or
used to any material extent for some 10 or
15 years, and was termed by some of the wit-
hesaes a8 a wood road to and from the tim-
bered land on the south bank of Clear creek,
There i also cogent evidence on the part of
previous owners of the Saunders land, whoss
title Baunders mcquired, that the fence In
questlon as now extended Is substantlally as
it was orlglnally bullt more than 10 years
ago, and that appellant at the time of his
purchase did so in good falth without knowl-
edge on his part of any cneroachment upon
the road In questlon. It further distinetly
Appears that for as long as 10 years or more
the members of the commissloners' court
baving jurisdiction over the publle roads In
the vicinity falled to recognize the road as
A publlec road, and all parties seem to have
falled for many years to make any effort to
work or keep it In repalr. ‘The record furthor
discloses that appellant throughout the COnrss
of the Introductlon of the testimony made a
number of ohjections, which were overruled,
to testimony of witnesses In behalf of ap-
pellee on the ground that it was bearsay or
otherwlse locompetent. While such rulings

Comanilin 43/

& P. RY. CO. v. STATE
LN W04} |

eannot be made the basis of a reversal, the
trinl having been before the court, we do not

. feel entirely convinced that the court In

Tex. 057

124, while the matter was under, discos-
sion before the Legislature, did not lmit
its application to that sectlon alone,

making his concluslons of fact may mot, to . o .. . . e»172(11).

some extent at least, have consldered and been
influenced by some ohjectionable testimony.
#o that, under all of the clrcumstances as
they appear in the present record, we feal
unwilling to sustaln an order which in lts
effect will constitute a taking of a portlon
of appellant’s land without compensation in
violatlon of sectlon 17 of our Bill of Rights,
declaring that “no person's property shall
be taken, damaged or destroyed for, or ap-
plied to, public use without adequate com-
pensation being made, unless by the consent
of such person, * * *" or to impose upon
Denton county the necessary expense in-
volved in the performance of the duty of its
road commissioners to “see that all roads
and bridges in his district are kept in good
, ® ¢ *» ay required by artlcle 6738,
Hev. Qlv. Btatutes.
For the reasons stated, we conclude that
the judgment should be reversed, and ihe
cause remanded for another trial

TEXAS A P.RY.CO.v.STATE ot al.*
Ne. 7600,

Oourt of Civil Appeals of Texas Austin,
May 4, 1082,

On Rehearing June 1, 1088

I. Statutes €229,
Resolution to secure construction of na-

tional railroad muost be construed as o whole,
and no section can be construed apart from
its single general purpose (Acts 3d Leg, (1840
o] e. 124).
2. Statutes &=228.

Proviso may relate to act as a whole, and
should be given such application where
lative intent to do so I clear, by

8. Public lands &=I172(11).

P'rovise In resolution inserted at end of
third sectlon which donated ten sections per
mile for construction of national rallroad, and
recited that “this resolutlon™ shall cease If
federal government falls to adopt rofite by
March 4, 1851, applied to entire resolution;
bence fallure to accept state's offer within
prescribed time gave fedefal government no
rights In lands (Acts 34 Log. [1840-50] . 124 ;
Act Cong. March 3, 1871, § 8 [16 Stat. 570]).

The fact that the term “this resolution™

was added by way of amendment to the
third section of Acta 34 Leg. (1840-00) e.

Rallroads =35,
That rallway company was chartered by

United States did not relleve It from regula-
tlon by state laws relating to construction of
rallwayn, so far as state's publle lunds or po-
llee power were concerned (Act Cong. March
8, 1871, § 8 [16 Stat. 676]; Hev, Bt. 1025, art.
a339),

Appeal from District Court, Travis Coun-
tr; J. D. Moore, Judge.

Proceeding by the Texas & Pacific Rall-
way Company against the State and oth-
ers. From the judgment, the Rallway Com-
pany appeals. .

Affirmed. 4

W. A. Keeling, of Austin, and T. D, Gres-
ham and M. E, Clinton, both of Dallas, for
appellant,

James V. Allred, Atty., Gen, and Geo, T,
Wiison and R. W. Yarborough, Assts. Atty.
Gen., for appellees,

BAUGH, 1.

Two questions presented In this ease are,
first, whether the Texas & Paclfle Rallway
Company owns In fes the title to It right
of way across Ector county, Tex.; and, sec-
ond, if it owns only an easement over
lands, whether under article 8317, R. H.
1620, It may extract the oll from underneath
sald right of way and use same In the opera-
tlon of its trains. The ltlgation resulted
from the discovery of ofl In that county, and
the lssues here presented are based upon the
action of the trial court In sustaining spe-
clal exceptions of the state to the rallway
company's pleadings, and In excluding cer-
taln evidence offered by the rallway dom-
pany.

The first contentlon made by appellant
{s that the resolution of the Legislature of
Texas, approved February 9, 1850 (Acts
leg. e 124), granted and conveyed to the
United States In present] a rallroad right
of way In fee over the publle lands of the
state of Texas, to be subssquently located ;
and that the United States Congress, in char-
tering the Texas Paclfic Rallroad Compa“iy
in 1871, vested such right of way In sald
federal corporation,

_Appellant has very ably presented the
historical background for its contention. It
appears that the matter of & transcontinental
rall roate to the Pacific Coast had become a
pational demand In 1840, accentuated no
doubt by the discovery of gold in Callfornia.

In that year the Presldent In his message

@&=For other cases ses same topic and KEY NUMBER io all Key Namber Digests and Indexes
*Writ of error granted

cefor B. Rid.Sk. 12
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to Congress n th

., el mlm..t :I::mr of proposed ed Into sectlons of slx hundred and forty

T i I et to granting fed- acres each, or some leas size when fro

o o mﬂ . ; sable, to a constructlon mnature of the ground such may be .

S e | n:r" “1.; lt::‘l;rnl lmf-rnmmt it- venlent; and that every “"im“:w :ﬂm

T b ' , the Governor of sbhall belong unto and vest in the United

e s I::“mmuv to the Leglslature, Btates, the sald alternate sectlons to be

bt by the state of Texas In propriated to the construction of I.hdt.’ f the

i r:;:tn:. t;lr:;l“‘ l:on:;lmllIlﬂn of a use and benefit of sald road; * * 'mpru:

CXE, n conse- vided, the expense o :
?::::w Edml':-g l‘t‘:ﬂl;lll(:ﬂ :“fl !::l'.r:mrymﬂ, lR::Il.'I and llti-mlepemlo:l.l.:hl:ﬁ il.z :::u:':lm:;
. e 124), e pertl- e U :

nent portlons of which read as tnllowr; “m.t %!ni:l.: :::::::-n;en:‘:f rvaﬁmf‘gtuh:r'

]

“Joint Resolution Authorizing the G shall not have ad
» overn- opted this route for the
rc‘::t;:t lllm United States to Construet 3“:'“‘:'“0“ of the road, by the fourth day
uf‘ﬂ: onal Rallroad Through the Limits 1'“"' 1851, then, and in that case, this
e State of Texas, to The Pacifie m“"“ shall cease, and have no force or

“Seetlon 1. Be It “Bec. 4. Be It furthe ruol. That each
lature of the Euteﬁm::t;diy{ltﬂ:;elm; gy . . o h':'h’ “'::'"“ :' the
u:n Texas hereby grants and guarantees to ::l:h:h:;dh:h Il not be subject to location;
PR UEEEN Rnten the Ficht of wily thivdeh ¢ the:Sente o ogonkarbom
lnﬂtﬂht" for a National Raliroad, to be iy by the I .l:l subject to future disposi-
ity of .:nd“:o ::-‘Tm ““:r oy gy e R T B:‘lt .::rTm
‘ongress, from the Gulf . resolved, That in
::fn.:"“h" or Mississippl River, to the Pa. So0ting the provisions in this act, they are
Ocean, and hereby authorlzes the ofM- ;;:“lld upon the express conditlon, that the
:;rl;ﬂ:?;:t{;: and m;ur-f;mt'l, acting under Hru‘:t ":fr ':':‘:;«'M[r:!guhtha right to con-
ongress for that purpose, to lo- constructed, an
;-::1; .N::’“S;hm ;nd ::lnutml the sald rail- :ﬁrd:::r:d "mlll::r Iln]uwwhhh .h:
N rallroad ma roper, w
such point in this State on the coast of the ‘D¢ main track of the ratiroad to H:’:
Gulf of Mexico, or may enter this State at rbrv-Se lhurptcori s
point on eastern or northeaste :
boundary line of the Btate, and leave ur: Burveys were made by the federal gov-
:I'll at :chd:tnlnt'm its western boundary ;l'm;l;nal on this route in 1850, 1861, and 1552,
may ermined on by or under n Congress directed '
act of Congresa, * * » R By War to make farther “::';‘B':nrﬂm':f

“Sec, 2. Be proposed routes, one of
it farther resolved, that the Ine. thirty-second’ parallel of morth Tatiten

State of Texas, agrees to extend to
S e 11 s anomalie aod mwt;f and In February, 1855, Jefferson Dayls, Sec-

cllitlea and retary of War, 1
and co-operation In the construction the route along m"; Ca::u:r:m:

of sald road, and herchy declares
that all wiaR th t
puic Tandn within one Bundred yards o 1o 1563 (e Grdsden Porchans fom Mok
SR B DiMiod Siites’ end oI lom. Lo Sffected, prifiafiiy ® afferd BEALSH,
:ltl:'l:. :2“” and patents, made on the same, m::: ;I::u::mzm w,:r ey It
mru & '““:""’ has been definitely lald out, tervention of the Civil wu:rc":;:n? ‘11:».
- 7 terred further action om t.hi; Her. ' -t
mg'::':- t:; “Bt it further resolved, That February 14, 1871, the Texas I.ﬂ:l:ll::ﬂ :J:
povs - ne of sald road commence at Dewed its efforts and adopted another res-
o “n'“’::hnrﬂl:nt: un“:l].ne “mu of the olutlon (Acts 12th Leg., Jolnt Resolutlons,
h er this Btate at any ¢ ©) providing Inter alia: * resal
::!,n:n:-nth eastern or northeastern bound- by the Legislature of‘th.u lt'::- lirr Tr::d
s ul“hl-h. thirty-fourth degree of jat- That the Congress of the United States l':
ot R R o By o g ot
aso on the roction of a rallroad f
::ﬁrﬂnr:tnd;. ‘:r at some polnt on the sald boundary of Texas to the mmm kmnf:::t!:
ot A TR ey e
. te A8 BOOD AN and to .
::d'lt\;_;n 1I'It:$d'|ﬂﬂll to the right of way ald for the constroction of thﬁ.:ll::d‘:ﬂ‘t‘
e M{:‘I‘I ands heretofore guaranteed bas been granted to secure the bullding of
“ llndmz“ hfr:l::nuﬂg, that all the Northern Paclfic Rallroad.”
public. withi lles from the B ‘ongress, mlro.
N m ¥ act of C a
of “:f one ﬁ‘“d"d yards from the center 1571 (16 Stat. 573), the Tuumld'ull!n::m]:u?
rallroad above granted, shall be divid- road Company was incorporated; sectlon 8
L]

o2 ’:,ﬁ_, g4 2/

H.W.(2d)

of mnld aect (page O70), providing: “That (2, 8] The term “thla resolutlon” obvlously
the right of way through the public lands applies to the act In its entirety, The fact
be, and the same 18 hereby, granted to the that It was added by way of amendment to
sald ecompany for the construct jon of the wsectlon 8 while the matter was ander discus-
sald rallroad and telegraph line. * * * glon before the Legislature does not limit its
#Sald right of way Is granted to sald com- application to that gection nlone, Appellant
pany to the extent of two hundred feet in cites in support of Its contention that such
width on each side of said rallrond where it proviso modifies and relates only to sectlon 3,
may pass over the public lands. * * *" 1mrﬂrul;rrlr Potter v. Hoblson, lﬂ;ef. M:.H
' in 119 H. . 90; Clty of Quanah ¥. hite,

l;ﬁ:’?&:{ﬂ:ﬂ& ;;L"ﬂ,ﬂ'ﬁcm":':“m_ Tex. 14, 28 8. W. 1065; and Campbell v. Wig-
ty were wild public lands of the state, When gins, 85 Tex. 428, 21 8. W, 509, The Bupreme
Texas entered the Unlon, it reserved to it- Court in the Potter Case held that the natural
self all of its publie domain over which the and appropriate office of a proviso to a stat-
federal government had no control and no ute, or to a section thereof, is to restrain or
power to make grants. Appellant contends, quallfy the provislons immediately preceding
however, that- by the resolution of Febru- {t. Such Is the general rule, but it is equally
ary 9, 1850, the state made an unqualified true that, where the intent is clear, a proviso
grant out of its public domain to the fed- may relate to the act as & whole, and .
eral government of right of way lands for be glven such broader application where it

a rallroad, to be thereafter constructed by clearly the legislative intent to do so, Jester
the federal government or under its author- v. Laneaster (Tex. Clv. App.) 206 85, W, 1108,
fty; that this right of way land was in turn 1106 (writ "m’é McDonald v, U. *!Eﬁm
granted to appellant in the act of Congreas U, 8. 19, 40 8. Ct. 218, 73 L. Ed. 682; 25 R.
incorporating it; and that, when the road C. L. §§ 232, 283, pp. 986, 987, We find no
was located and bullt in 1881, its title be- reasonable hypothesis for making the proviso
came effective as of date of the original in question apply to section 3 only. The do-
grant, L. e, February 9, 1850 that is, that “ﬂ.ﬂﬂnft!ﬁmﬂm{‘uﬂﬂrmﬂtdull-
the proviso at the end of section 3 relates road built was clearly contingent upon and
to, and applies only to, sald section 3; and dependent upon first surveying and adopting
does not relate to nor limit the m‘t made the route of the road. Until that was done,
in section 1 of the resolution. Cases to sus- 1O definite surveys could be made of such
tain this contention are cited which arose lands, and no reason obtalns for limiting the
from the constructlon of the Northern Fa- time as to that alone. On the contrary, co-
rallways, whereln similar grants of federal- in which the route of the road should be
Iy owned public lands were made, If the adoptcd. The President and Congress then
resolution of February 8, 1850, made an in office were favorable to the enterprise. On

in fea In of Texas March 4, 1851, the seasion of Congress o
express grant prmsent! terminate and a new prexidential term be-

federal rnment, &
:ﬂl:;t ILMM i i gin; and it was doubtless the purpose of the
Legislature by such limitatlon to thereby seek

[1] But we do not so construe this resoly- to induce favorable action promptly by the
tion. We think the resolution must be con- federal government on the offer of the state.
strued as a whole, and no section can be con- Clearly the proviso, we think, applied to the
strued apart from lts single general purpose resolution as a whole, and the federal gove
—ito secure the construction of a raliroad ernment, not having accepted the state's offer
across the state to the Pacific. The eaption within the prescribed time, obtalned no rights
of the act so indicntes, Sectlon 1 relates to of any character in and to the lands in ques-
a right of way; section 2 to the co-operation tlon.
of the state in the construction of such rall-  Consequently as a part of the public do-
road: and section 8 to the donation of 10 #¢C- main of the state the federal government
tions per mile for the mﬂ.rﬂc‘llnn of the road. eonld not ll‘lﬂt any ﬂﬂltl thereln to Illlﬂ‘lllllt
When considered as a single act or resolution  corporation when it was chartered In 1871,
indivisible as to sections, as we think it must
be, the purport of it in its entirety merely con. [4] Appellant next contends that, pursuant
stituted a tender or offer by the state to the to section 5 of sald resolution of February 0,
federal government to make certaln grants 1850, the Legislature by Act of February 14,
and do certain things on condition that the 1862 (8p. Acts 4th Leg., c. 192), incorporating
federal government accept it according to its the Texas Western Rallroad (‘ompany, whose
terms, the prime condition being that the fed- name Was changed to the Southern Pacifie
eral government adopt the “route for the con- Rallroad Company, granted to the company
struction of the road by the fourth day of thrl:httotlhlndhnldpnbahm-ﬂmu
March, 1851," otherwise “this resclution shall state as therein prescribed, in the construc-
mu.lndhlﬂmtnmwﬂut." tion of a rallway to connect with sach trans-

TEXAS & rl.’n!. 0, v. BTATE Tex. o959
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continental line. And that appellant compa-
ny acquired such lands through acquisition of
all properties and rights of the Southern Pas
eltle Company., This contention ls not sus-
tnined for two reasons: Fiest, becouss this
net of 1882 was not in any manner bscd wpon
the resclutlon of 1550, beeanuse that resolu-
ton, by Its own terms, had become o nallity.
HBecond, because no rallrond under that act
wius ever constrocted further 'woest lh_un. Laong-
vlew. The Southern Paclfie did In 1550 sur-
Yoy o route as far wesl as elght miles north
of Abilene, but this route from Fort Waorth
wesk was never adopled by appelinnt, amnd no
ronte selected nor constructlon ever undertak-
en through such terrltory prior to the charter-
ing of nppellant company. The Act of May
24, 1871 (Gammel's Laws, vol, 6 p 1620,
shows Lhat prior to that time three raliroad
companles hod been Incorporated In nn ef-
fort Lo secure construction of n rallrond from
the castern border of Texas to El Paso, none
of which had done so. And on February 14,
1871, the Texas Leglslature had passed an-
other resolutlon asking the federal govern
ment to construct such line to the Pacitie,
The leglslative history of the state Is replete
with eMorts to encournge rallrond constroes
tlon, and discloses numerous offers, grants,
and resolutlons which were never accepted
nor acted upon. It was not untll subsequent
to 1570 that any extenslve construction was
accomplished. Meantime the Legislature In
1861 enncted what Ia now artlcle G330, . 8.
1025, expressly providing that a right of way
secured by condempation over clther publie
or private lands should not be construcd to
Include the fec-slmple estate. Without fur-
ther discusslon of the matter we think it Ia
clear that, when appellant rallroad company
undertook the constructlon of s romd over
the public lands of the state in 1551, it did so
subject to the laws of the state then ln force

62 BOUTH WESTERN REPORTER, 24 BERIFS

relating thereto. The fact that it wns char
ternd by the Unlted States did not relleve It
from such regulatlon so fur as the state's pul-
lle lands or pollee power were concerned, We
conclude, therefore, that under the pleadings
anmd the sgrecd statement of facts appellant
does not hiave a few-mlmple title to lts right of
way over the lands in question,

The Issue as to whether appellant s entl-
tled under the provisions of artlele 6317, KB, 8,
1925, to produce and use the oll beneath |8
right of way in the operatlon of Its tralns wan
declded adversely to nppellant's contention hy
the SBupreme Court in Right of Way Ol Co, v,
Gladys Clty O1l Co., 100 Tex. 14, 167 5. W,
TAT, 61 L. 1L A, (N, R) 208, and we deem it
unnivessary to discuss It further here,

We have not undertaken to discuss the sev-
eral propositlons made by appellant, all Inter-
estingly nmd well presented, nor the numerous
authorities clted and discussed In the brlef:
but have confined our dlscusslon (o the lssues
we conslder as determinatlve of the cose,

Finding no error In the record, the judg
ment of the trial court s aflirmed,

Afllrmed,

On Motlon for Rehearing,

Appellant ealls our attentlon to the fact
that our statement in our oplolon that: *On
March 4, 1851, the sesslon of Congress would
terminate and a new Presidentilal term be-
gin, * * *% jyy historleally Incorreet. In
this appellant Is correct. A new presidential
term did not begin untll March 4, 1853, We
make this correction for the purpose of ac-
curacy. It does not, however, affect the con-
cluslons reached, To this extent the motion Is
granted.  In all other respects it Is over-
ruled,

Granted In part and In part overruled,

TAYLOR v
BE AW

ATATH Ark. i) |

(R )

iyl Hinte aforesald, on the 15th day of Oe-

TAYLOR v. STATE.
Cr. 3814,

Bupreme Court of Arknnsas
Hept, 20, 19632

I. Criminal law S=741(1), 742(1).
Credibility of witnesses and welight to be

glven thelr testimony Is for jury.

2. Criminal law C=115601(2, 3).

Where evidence I8 conflicting, jury's ver-
diet In concluslve, nnd, IF verdiet s supported
by substantlal evidence, It cannot be disturisd
by Bupreme Court.

riminal law ©=628(7).

e c\.!.'hun- indletment for selling Ngnor did
not mame buyer, ndmisslon of testimony of
buyer whose name was not Indorsed on In-
dletment held not reversible error (Crawford
& Moses' I¥g. § 30000,

Admission of testimony was not reversi-
ble error, since Crawford & Moses" Dig. ]
2000, requiring the names of witnesses to
be Indorsed on the indictment, is direc-
tory, and the guestion of the witness'
name nol being indorsed on the indictment
was not ralsed in motion for new trial, de-
fendant made no request to have names of
witnesses indoresd on the indictment, and
po request was made for a list of names
of wilnesses, Furthermore, defendant
would not be entitled to pew trinl on ac-
count of buyer's testimony without making
some showing that, if new trinl was grant-
ed, he could produce witnesses to contra-
diet much testimony,

e

Appeal from Clreult Conrt, Pope Connty ;
J. 0. Kincannon, Juidge.

I, T, Taylor was convicted of selling lq-
nor, and he appeals,

AfMirmed,

Ttobert Balley, of Russellville, for appel-
lamt,

Hal L. Norwood, Atty, Gen, and Pat
MehafTy, Asst. Atty. Gen., for the State

MEIAFFY, 1.

The appellant was convieted of the erime
of selling lguor, and his punishment was
fixed at one year Io the penitentlary. This
appeal In prosecuted to reverse sald Judg-
mint of convietion,

The frst count In the Indictment, the count
on which appellant was tried, I8 as follows:
“The Grand Jury of Pope:County in the
pame and by the nuthority of the Siate of
Arkansas accuses I, T, Taylor of the crime
of selling luor commitied as follows, to
wit: The sald H, T. Taylor Iln the county

CFor olher cases sy same Lopic aod REY N
G2 B.W.zd) 6l

e, 10511,

oid wilfully, unlawfully, and felonloasly
Py nnd glve away, nnd was wilfully, unlaw-
f"‘i:- nnd felonlously Interested divectly amd
Indrectly In the sale and glving awany of
ardpt, vinous, malt, spleitous and ferment-
ol Wuors and alecholle spieits and a cer-
Inhx'nmpumul and preparation thereof com-
oty enlled tonles, bitters and medleated
gy,

“ARInst the peace and dignliy of the Stale
of Avgnsas,”

(1, 84t Is contended hy appellant, Arst,
that t§ evidence Is not suMclent to sustaln
the veljet, J. A, Worsham and Fred Mar-
tn encRestified that he bought whisky from
appella]  This evidencg was contradicted
by npMgnt and bis witnesses, but wheth-
er the “Bence of the stale's wlinesses was
true OF & wan a question for the Jury amd
not. for court, It would serve no use-
ful puris4o set forth the evidence, Where
the evideg ju conflleting, as It In In this
cuse, the glict of the Jury I8 conclusive,
It s the Rjed rule In this state (hat the
credibllity & the witnesses and welght to
e glven t testimony are gquestions for
the Jury, 8 gf the vertller Is supported hy
substantial fence, It cannot be distoried
by this cour

“Under thagitied rule In this state, the
Jury are Udggess of the crislilbliity of
the wilnessetgg where there 18 any eve
ldenee of A& Bgantial eharacter to support
the verdlet of jupy, we are not at liberty
to disturb It gy appeal, notwlthstanding
we might bellege wouw ngainst the welght
of the evidencee piugy v, Sinte, 154 Ark,
185, 241 H. W. B2 Cox v, State, 100
Ark, 293 20 B nge . Rhea v, State, 104,
Ark, 165, T B2 i Nelson v, State,
130 Ark. 13, 212 w, 0,

(3] Appellant Bleantends that the tes-
timony of Fred Mg woy inadmissible, and
that it should Bpeen excluded, It s
Insisted that apreg wys placed on trial
in the ease wherel s sworsham was the
prosecuting witnesdpp. e, jq nothing in
the record tending g ihis Apprellant
was not charged Wi, whisky 1o Waors
sham. It will be olgu reom 1he Indlet-
ment above Bet OO be wun simply
charged with sellIng §ey wipnout naming

the party to whaorh It Sold. The evidence
of Martin was therefog oo,

Appellant says that toy. o s riin was
not charged in the Vment, We have
already shown that thy .o did not
name the person 0 Wl ek e was
sold, It Is true that W, . 0 me wos
on the Indictment and =y oo
was pot Indorsed on |]ll'-,,“..|.|_ but the

UMBER in all Koy Humber Ligs [—
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We are not declding that he can or he cannot. state, divested rallroad of all rights respect
We are merely declding that the holding In Ing land which rallroad’s pr:lluuor bad re-
this case, in effect that he can recover such celved from state, except easement rights
damages is not In conflict with any of the Eranted predecessor by statute (T Gammel's
cases clted by plaintiff in error. We have 1AWS, p. 1018, especially § 0; 3 Gammel's
no right to pass upon such question unless LAWH D. 1245, especlally § 20; 4 Gammel's
the confliot of holding alleged actually evists, 2% P 922).

.« o » 4, Rallronds €268

“It can make no difference that & writ has Statute authorizing rallrond to use any
heen Imwm:ldmtlr granted if In fact the :;"}:'.' :::IT;':';‘;':' or ""m“"mm““ﬂ“ up-
court upon further consideration determines - rmll Ary to conatruction
that the jurlsdictional grounds are wanting, R raten of el Moid mot o entitle

In such a case, the writ should be dlsmissed.”

(Italice ours.)

rallroad to drill for and produce oll and
from Its right of way for use In mrnt'l:::

rallroad, since “other material” means ma-

The writ of error heretofore granted is terial of the same class as materials enumer-

dismissed for want of jurisdiction,
Opinlon adopted by the Bupreme Court

G=>

TEXAS & P. RY. CO. v. STATE ot al.
Me. 1827—6313.

Commisslon of Appeals of Texas, Bectioh A.
Jan. 30, 19335,

I. Publle lands €=172(i1)

Proviso, at end of third section of reso-
lutlon donating land for constroction of
transcontinental rallroad, reclting that “this
resolution™ should cease If federal govern-
ment falled to adopt route within specified
time, applied to entire resolution, not mere-
Iy to sectlon contalning proviso, and made
adoption of route by specified date condition
precedent to granting of rights specified by
ﬁllll]l}n (Acts 1840-00, ¢. 124, especlally §§
- a).

2. Public lands $=I172(11)

Resolutlon making adoption by United
Htates of route for transcontinental rallroad
by specified date condition precedent to
grant of public lands never became effective
a8 grant, where route was not adopted with-
In specified time, regardless of whether con-
ditlon was unreasonnble because allowing in-
sufficlent time for necessary work prelimi-
nary to laying out route (Acts 1840-50, e
124, especinlly 8 2, 3, 6; Act Cong. March
3, 1871, 16 Stat. 573; Act Cong. May 2, 1872
[1T Stat, 6D]).

3. Publle lands S=172(11)

Acceptance by rallroad of aet defining
rallroad’s rights, which stated that rights
granted should be accepted by rallroad in
full satlsfaction of all claims for land agninst

ated (Itev, Bt. 1025, art, 6317).

[Ed. Note—For other definitions of
“Other Materials,” see Words & I'hras-
"]

L

Error to Court of Civil Appeals of Third
Bupreme Judicial Distriet.

Proceeding by the Texas & Pacifie Rallway
Company ngalnst the State and others,
Judgment for the Btate was afMrmed by the
Court of Clvil Appeala [52 8.W.(2d) 937), and
plaintiff brings error,

Affirmed,

W. A. Keeling, of Austin, and T. D. Gres-
ham and M. E. Clinton, both of Dallas, for
plaintif in error,

James V. Allred, formerly Atty. Gen., and
Geo. T. Wilson and R. W. Yarborough, for-
merly Asst, Attys, Gen., and Clay Cooke, of
Fort Worth, for defendants In error.

HARVEY, Presiding Judge,

In this case, the plaintiff in error, the Tex-
as & Pacific Rallway Company, claims title,
in fee, to Its right of way through Ector eoun-
ty. The trial court gave judgment for the
state, and the Court of Clvil Appeals afirm-
ed that judgment. 02 B.W.(2d) 067,

In the year 1850, and for some twenty-odd
years afterward, the western part of the
state, for a distance of some five hundred
mlles, was wild land belonging to the state.
The land in this reglon was unappropriated,
unsurveyed, and uninhabited. In the year
1850, the matter of a transcontinental rall-
road constituted a subject for anlmated dis-
cussion in the halls of Congress and by the
publiec generally throughout the United
Btates, A number of routes for the road were
under discussion. One of the routes was
commonly referred to as the “Southern
Route” which, In Its course westward, would

@=Fur other cascs sec same Lopic and KEY NUMBER o all Key Number Digests and lodezes

TEXAS & P, RY, 00, v, BSTATE
8 8.W.(24)

croas Texas, On February 0, 1850, the Leg-
{slature of Texas adopted the following Joint
Resolutlon:

“Jolnt Resolutlon Authorizing the Govern-
ment of the United Btates to Construct a Na-
tional Rallroad Through the Limits of the
Btate of Texas, to The Paclfie Ocean:

“Hectlon 1. Be it resolved by the Leglsla-
ture of the Btate of Texas: That the Btate of
Texns hereby grants and guarantees to the
United States the right of way through this
State, for a National Rallrond, to be located
and constructed under the authority of an
act of Congress, from the Gulf of Mexlco or
Missirsippl River, to the Paclfic Ocean, and
hereby authorizes the officers, agents and
contractors, acting under an act of Congress
for that purpose, to loeate, construct, use and
control the sald rallroad; and such rallroad
may commence at such point In this Btate on
the coast of the Gulf of Mexlco, or may enter
this Btate at such point om the eastern or
northeastern boundary line of the Btate, and
leave the same at such point on its western
boundary as may be determined on by or un-
der an act of Congress, * * *

“Seo, 2. Be It further resolved, that the
State of Texas, agrees to extend to the Unit-
ed Btates all reasonable and proper facll-
itles and eo-operation lno the construction of
sald road, and hereby declares that all public
lands within one hundred yards of the center
of the road, shall belong to and vest In the
United States; and all locations, surveys
and patents, made on the same, after the
rond bhas been definitely lald out, shall be
vold.

“See, 8. Be it further resolved, That
should the line of sald road commence at any
point In this State on the coast of the Gulf
of Mexlco, or enter this Btate at any point
on the eastern or northeastern boundary
south of the thirty-fourth degree of latitude,
and leave this State on its western boundary
at the town of El Paso on the Rio Grande,
or at some polnt on the sald river not farther
north than one hundred miles distant from
the sald town, the Btate of Texns In addition
to the right of way and the grant of lands
heretofore guaranteed and declared, doth
hereby agree, that all public lands lying with-
in ten miles from the line or one hundred
yards from the center of the rallroad above
granted, shall be divided Into sectlons of slx
hundred and forty acres each, or some less
slze when from the nature of the ground such
may be more convenlent; and that every
alternate sectlon shall belong unto and vest
in the United States, the sald alternate sec-

i
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tlons to be appropriated to the comstroctlon
of and for the use and benefit of sald road;
and the sald alternate sectlons which may
under the provisions of this act be allotted to
the Btate of Texas, and all the proceeds arls-
ing from the sale thereof shall be, and the
same are hereby set npart, reserved and ap-
propriated exclusively for the payment of the
public debt of the late Republle of Texas;
and all locatlons made upon the lands here-
In reserved (after the route of sald road has
been designated), by virtue of any headright
certificate, bounty warrant or land serip,
ghall be, and are hereby declared null and
vold; provided, the expense of laying off the
sections and alternate sections, shall be In-
curred by the Unlted Btates; and provided
further, that if the government of the United
States shall not have adopted this route for
the construction of the road, by the fourth
day of March, 1861, then, and in that case,
this resolutlon shall cease, and have no force
or offect,

“Sec. 4. Be it further resolved, That each
alternate section s hereby reserved to the
Btate, and shall not be subject to location;
buot shall be held and reserved to the use of
the Btate, and subject to future disposition by
the Legislature.

“Boc, 5. Be It further resolved, That in
granting the provisions In this act, they are
granted upon the express condltion, that the
Btate of Texas reserves the right to construct
or authorize to be constructed, any other
rallroad within her limits which she may
deem proper, which may connect with the
main track of the rallroad to be constructed
by the United States, or by its authority.

“HSec. 4. That the Governor of this Btate
is hereby requested to furnish our Benators
and Representatives in the United Btates
Congress with a copy of these resolutions.”
Acts 3d Leg. Tex. (1840-50) c. 124.

The federal government took no action In
respect of the foregoing resolution, or of a
transcontinental rallroad through Texas,
prior to March 4, 1851, By Act of Congress
approved March 3, 18T1 (16 Stat. 073)," the
Texas Pacific Rallroad Company wns Incor-
porated, and given authority to construct and
operate o rallroad to the Paclfic Ocean. In
sald act it was provided: “That the right of
way through the public lands be, and same Is
hereby, granted to the sald company for the
construction of the sald rallroad and tele-
graph line, * * * Bald right of way Is
granted to sald company to the extent of two
hundred feet in widih on each slde of sald
rallrond where it may pass over the publie
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lands, * * *" Hectlon 8 A lttle more
than a year later, Congresa passed an nct
chapging the name of sald corporation to
“Texas and Paclfic Railway Company.” Act
Cong. May 2, 1872 (17 Btat. 59).

[1,2] The company contends that by sec-
tion 2 of the Joint Resolution of February 9,
1860, a present conveyance of n right of way,
in fee, across public lands In Texas, was ef-
fected, In this respect, the company con-
tends that the last proviso,contalned In sec.
tion 3, which reads: “And, provided further,
that If the United States ghall not have adopt-
ed this route for the constroction of the road
by the 4th of March, 1851, then, and in that
event, and In that ease, this resolutlon shall
cease, and have no force or effect,” modifics
wectlon 3 alone, and therefore did not affect
the operation of scctlon 2, as A present con-
veyance, In fee, of land to be subsequently
fdentified. The eontentlon I8 based mainly on
the fact that each of the sectlons of sald Joint
Itesolutlon, Including sectlon 8, beginae with
the words, *Be It further resolved,” and on
the farther fact that In sectlon 0 the term
“these resolutions™ Ia used, It thus appears,
#n the company contends, that sectlon 3 was
regarded by the Leglslature as a distinet res-
olution, having no Immediate connectlon with
sectlon 2, and thorefore the term “this reso-
Intion,” as used In the proviso, has no refer-
ence to sectlon 2, 'We do not so Interpret the
leglslative intent. It ia plain from the eap-
tlom, and the natare of the general subject
with which the Jolnt Resolutlom deals, that
the Legielature regarded the Joint Resolu-
tion na a composite whole, and that the term
“thls resolutlon™ ag used in the proviso In
guestion means such composite whole,

In this connectlon it does not appear that,
previous to the passage of this Joint Resolu-
tion, there had been any negotiatlons between
the federal government, or any of lts depart-
umenis, and the stote of Texas, regarding the
construction of a rallroad through Texas,
The Joint Hesolutlon appears to have been
the voluntary act of the Texas Legisiature,
unsonght by the federal government. Manl-
featly the Joint Resolution ls;, In its nature,
but o proposal by the state to grant the rights
iherein specified, on the condition precedent
that the route through Texns, for a transcon-
tinental rallroad, e adopted by the United
Hiates by March 4, 1551. Counsel contends
that since the matter of adoption of sald
route would require such a vast amount of
preliminary Investigatlon and work—Ilnvoly-
Ing' surveys, explorations, reports, ete.—the
condition was lmpossible of performance
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within the allotted time, and therefore was
unreasonable. Perhaps so; but the Legls-
lature had the right to Impose such a condl-
tlon, unreasonable though It was, There can
be no doubt that the condition was meant to
be |mposed, and same not having been met
the Jolnt Resolutlon never became effective,
In any respect, ns o grant or conveyance,

[3] The plaintif In error alse clalms title,
In fee, to the right of way In question, under
the act of the Leglalature passed on Feb-
ruary 18, 1852, incorporating the Texas West-
ern Rallwny Company (3 Gammel's Laws, p.
1245). By sectlon 2 of that act the corpora-
tion was granted the right to construct and
operate a line of rallrond from the castern
boundary of the state to the western bound-
ary at El Paso; the rallroad to run on “such
a course s sald company shall decree and de-
termine to be most sultable”” By sectlon 20
of sald act It was provided: “SBection 20, The
snld company shall have the right to take and
hold so much of the publiec land, not excesd-
ing two hundred feet wide, as the sald rall-
wny or any of Its branches may pass through,
for the track thereof, and such additional
width as shall be absolutely necessary for
any depot or other work for the purpose of
sald rallroad that the company may deem
proper to establish, * * aw

In 1850, the name of the last-mentloned cor-
poration was changed to “Southern Paclfic
Rallrond Company.” 4 Gammel's Laws, p.
(22, The plaintift in error, In the year 1872,
acquired all the property rights of the South-
ern Paclfie Rallroad Company, as will be ex-
plained further on, and is now, In this sult,
claiming title In fee, to the right of way
through Ector county under the provisions of
section 20 just quoted. Even though sald pro-
vislons were Interpreted as investing a fee
estate In the right of way land, of the width
of two hundred feet, the plaintif in error
still could not maintain ts clalm to such fee
estate, for the reason that the company
has been divested of all title and rights to
land that the Bouthern Paclfic Rallroad Com-
pany acquired from the state, The reasons
for our saylng this are as follows:

The plaintiff In error, In the year 15872, un-
der sanctlon of Congress and of the Texas
Legislature, took over and acquired, by menns
of consolidation, all the property rights be-
longing to the Southern Pacific IRallroad
Company. At that time the last-mentloned
company had completed a line of raliroad
from the eastern boundary of the state to
Longvlew, and had. surversd and properly
deslgnnted as provided by law, the line from

LWl o
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Longview as far westward as Abllene, upon
which its proposed rallroad was to be con-
structed. After sald consolldation occurred,
the Legislature, in May, 1873, passed an act
(7T Gammel's Laws, p. 1018) which reads part-
Iy as follows:

“An Act to adjust and define the rights of
the Texas and Pacific Rallway Company
within the State of Texas, in order to encour-
age the speedy constructlon of a rallway
through the Btate to the Paclfic Ocean.

“Wherens, By the terms and conditlons of
an act entitled ‘An act to encourage the
speedy construction of a rallway through Tex-
a8 to the Pacific Ocean,' passed May 24th,
1871, and an act supplementary and amenda-
tory thereto, passed November 25th, 1871, ao-
thorlty was given to the Southern Trans-Con-
tinental Rallway Company, and to the Bouth-
orn Paclfic Raliroad Company, Incorporations
created by ncts of the Leglslature of the
State of Texas, to become consolidated with
the “Texns Paclie Rallroad Company,’ an In-
corporation created by an act of the Con-
gresa of the United States; and

“Wherens, It appears from documentary
ovidence on file In the office of the Recretary
of Btate of the Btate of Texnas, that such con-
solidation has been effected; and as a dif-
ference of opinlon may arise as to the con-
struction of the acts of the Legislature berc-
inbefore referred to, In regard to the amount
of lands to which sald Texas and Pacific Itall-
way Company may be entitled under the sald
acts of Incorpordtion, and other laws of this
Htate; and

“Whereas, It 18 desirable that there should
e n complete and final adjustment of the
rights of sald Texas and Pacific Rallway
Company, ns the assignee and successor of
the sald Bouthern Pacific Rallroad Company,
and the gald Bouthern Trans-Continental
Rallwny Company, under the laws of this
Htate, and a definitive understanding as to
the obligations of the Htate, and to the furs
ther end that sald company be encouraged
to the speedy constructlon of sald rallway;
therefore,

“Hectlon 1. Be It enncted by the Legisla-
ture of the State of Texas, That the *Texns
and Pacific Rallway Company,’ n corporation
ereated by an act of the Congress of the Unit-
od Btates * * * And the sald Texas and
Pacific Rallway Company, as the successor of
the ‘Southern Pacific Rallroad Company,' a
corporation ereated by the laws of the SBtate
of Texas, shall construct its road from Its
present western terminus at Longview, In
Upshur county, as now located through the
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town of Dallas, to the point of junction at
Fort Worth by the first day of July, 1874;
and sald Texas and Pacific Rallway Compa-
ny shall construet a single track raliroad
from the sald point of junction at Fort Worth
westwardly, on the most practicable route,
to a polnt not less than one-fourth nor more
than one-bhalf mile from the court house In
the town of Wentherford, In Parker County,
at which point sald company shall establish
and maintaln a freight and passenger depot
* * * and thence westwardly on the most
practicable route to the Rio Grande river at
a point In the county of El Paso, opposite
the town of El Paso, In Mexlco; * * *

“Hec, 2. That the Btate of Texas hereby
grants and donates to the mald Texas and
Pacifiec Rallway Company twenty sectlons of
land, of six hundred and forty acres each, for
every mile of Its road completed In good sub-

stantial running order In the Btate of Tex-
an * v

“Hoe, 0. That the above grants, donatlons,
and reservations are made to the sald Texan
and Paclfic Rallwny Company, a corporation
ereated by anm act of the Congress of the
United Btates, approved March 3rd, 1871, as
the assignee of and successor to the rights,
privileges and franchises of the Southern
Trans-Continental and Southern Pacifie Rall-
rond companles, corporations created by the
laws of Texas, with the Intent and distinet
understanding that the same shall he aceept-
ed by sald Texos and Pacific Rallway Com-
pany, in full satisfaction of any claims for
money, bonds, ‘or lands, to which sald com-
pany might be entitled under the act entitled
‘An Aect to enconrage the speedy constroction
of a rallway through the Btate of Texas to
the Pacifle Ocenn,’ pnssed May 24th, 1871, and
‘An Act amendatory of and supplementary
theretn,’ passed November 25th, 1871, or by
virtue of the consolidation of sald Texas and
Pacific Hallway Company with the Bouthern
Trans.Continental Rallway Company and the
Southern Pacifle Rallrond Company, or by
virtue of the charters of elther of sald rall-
road companies, or by ¥irtne of any rallroad
franchise granted by the State of Texas, pur-
chased or- acquired by either of sald compa-
nies or by the Texas and Pacific Rallwoy
Company, or by virtue of any gencral or spe-
clal law of this State, and In full satisfac-
tion of all claims or demands for lumdn. lands
or money of the sald Bouthern Paclfic and
Southern Trans-Continental Rallroad Com-
panies agninst the State of Texas; and sald
Texns and Paclific Rallway Company shall he
subject to such general laws as may be en-
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acted by the Legislature, applicable to other
rallroads constructed within this State. And
that all the property of the sald corporations,
or elther of them, now or hereafter sltunted
In this State, shall be hereafter subject to
tnxation by the laws of this Btate, * » »
“Bee. 11. That sald Texas and Pacifie
Rallway Company, by thelr board of direc-
tors, shall, within Afteen days from the date
of approval of this act, signify to the Gov-
ernor, by telegraph or otherwise, the accept-
ance or rejection of the terms and conditions
of this nct, and within thirty days from the
date of approval of this act, shall file a for-
mal aceeptance or rejectlon of the same with
the Becretary of State of the Btate of Texas.

“Bec. 12. That all laws and parts of laws,
In confllet or Inconsistent with the terms and
provislons of this act, be and the same are
hereby repealed,

“See, 13. That this act take effect and be
In force from and after its passage.”

The plaintif In error duly accepted the
above act, and the terms and conditions there-
of, as prescribed In the act. The line of rall-
rond from Longview to El Paso was complet-
ed In the year 1881, by the plaintiff in error.

We have no reason to doubt that the mce
ceptance by the plainti in error of the terms
and conditlons of the Act of May, 1878, set out
above, effected a complete divestiture of all
rights respecting land, whether right of way
Iand or not, which the Bouthern Paclfic Rtall-
rond Company had recelved from the state,
and which the plaintif in error hnd acqulr-
ed. Language more definitely discloslng such
n purpose, than does the language contalned
In section 9 of sald act, could scarcely be
framed, To bold, ns we are asked to do, that
rights respecting right of way land are ex-
cepted from the allsmbracing language con-
tained in mald sectlon, would require read-
Ing into sald language words that are not
there. After such acceptance by the plain-
LY in error, the company had no rights con-
cerning any land which the Bouthern Paclfie
Rallroad Company acquired from the state,
except easement rights in soch land as the
last-named company, prior to the consollda-
tlon, was entitled to “take and hold” under
the above-guoted provislons of sectlon 20 of
the Act of February 16, 18562. In section 1 of
the Act of May, 1873, language occurs which
reasonably implies a grant of such easement
rights. We refer to the provislons contained
in the last-mentloned section which provide
for the construction, by the plalntiff in error,
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the line previously located—inferentlally Ly
the Bouthern Paclfic Rallroad Company—
thence on weatward to El Paso, as provided
In sald sectlon.

[4] This brings us to the contention that,
under article 0317 of the Revised Statutes of
1023, the plaintiff in error has the right to
drill for nnd produce oll and gas from its
right of way In question, for its own use In
operating its rallroad. This statute reads
as follows: “Every such corporation shall
have the right of way for itsa llne of road
through and over any lands belonging to this
State, and to use any earth, timber, stone or
other materlal upon any such land neces-
sary to the construction and operation of Its
road through or over said land.”

It will be observed that this statute pro-
vides for the use by the corporation of “earth,
timber, stone or other materlal upon  such
land." It Is settled that the term “other ma-
terial” means material of the same class as
the materials ennumerated; and since oll
and gas do not belong to that elass, it follows
that this contentlon, too, must be overruled.
Right of Way Oll Co. v. Gladys City 0ll, Ete.,
Co., 100 Tex, 94, 157 8. W. 737, 61 L. R. A,
(N. 8) 268,

The judgment of the trial court and that
of the Court of Civil Appeals are aMirmed.

Opinlon adopted by the Bupreme Court,

-
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KANSAS LIFE INS. CO. v. FIRST
BANK OF TRUSCOTT.

No. 1507—8260,

Commission of Appeals of Texas, Bectlon B.
Jan, 30, 1035,

I. Insurance f-'lm

Incontestability clause precluded, after
lapse of perlod of contestability, defense of
fraud to action on life pollicy, notwithstand-
ing Insurer's agent participated in fraud
(Rev. Bt. 1025, art. 4732, subd. 3).

2. Principal and agent @=150(2)

Where agent acts for other party in mak-
ing contract for his principal, without prin-
cipal's knowledge, contract Is voldable at

of the rallroad, ns far as Fort Worth, on principal's option, but not wholly vold,
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that contract may be avolded at instance of
defrauded party, but does not make contract
a oullity.

——a—

Error to Court of Civil Appeals of Hiev-
enth Bupreme Judicial District.

Actlon by the First Bank of Truscott
against the Kansas Life Insurance Company.
Judgment for plaintiff was affirmed by the
Court of Olvil Appeals [47 B.W.(2d) 675], and
defendant brings error.

Affirmed.

Oharles M. Howell and K. W, Halterman,
both of Kansas City, Mo, James A Htephens,
of Benjamin, and Jolner & Cook, of Plain-
view, for plaintiff in error.

D. J. Brookreson, of Benjamin, for defend-
ant in error.

SEMEDLEY, Commissioner,

The Court of Civil Appeals afirmed 4 judg-
ment of district court in favor of defendant
in error against plaintiff in error for §2,500,
the face amount of a polley of Insurance is-
gued by plalntiff in error on the life of one
Burgess, and for the additlonal sums of §300
as penalty, and $200 as attorney's fee. 47 B.
W.(2d) 675,

The polley had been assigned to defendant
in error as security for Burgess' indebted-
pess to It o a sum exceeding the amount of
the pollcy. Pursuant to the requirement of
subdivision 8 of artiele 4732, Revised Civil
Btatutes of 1925, the policy contalned an in-
contestable clnuse in the following language:
“This policy shall be Incontestable after one
year from date of lssue, except for the non-
payment of premiums or violation of Its
terms as to military or naval service in time
of war, and except as to provisions and eondi-
tions relating to disability benefits and those
granting additional Insurance specifically
aguinst death by accldent, If any."

The date of the pollcy was July 18, 1929
The insured died July 28, 1830.

[I] The sole question presented here is
whether the Court of Clvil Appeals correct-
Iy beld that the ineontestabile clnuse preclod-
ed the defense speclally pleaded in the an-
gwer, The substance of the allegations con-
tanined in the answer Is as follows: Burgess,
the Insured, who was Indebted to defendant
in error in a large amount and was in stralit-
ened cireumstances financlally, had long been

lnﬂlh.lﬂl.wl:.hhuﬂdhlnmhlﬂhllh
hlmdpmuumdmm:nuunddnhh
risk for life Insurance,.all within the knowl-
edge of defendant in error and its vice pres-
ident, Mrs, Evelyn Clark, Mrs, Clark, apon
her own application, was appointed an agent
of plaintiff in error to take applications for
life insurance, and a short time thereafier
defendant In error, scting through Mrs
Clark, and In order to protect itself ngalnst
loss, induced Burgess to make appliention for
a policy of life Insurance in the sum of $2,600,
When the application was made Burgess wak
in {11 health and under the care and treatment
of his physician in Hale Center, but Mrsa.
Olark caused him to go to Plalnview and be
exnmined there by another physiclan, whao
falsely made a favorable repert as to his
physical condition, In rellance upon this re-
port, plaintiff In error {ssued the pelicy of
insurance. It would not have lssued the poll-
cy had it known the truth as to the physieal
conditlon of Burgess, The pollcy was applied
for with the intentlon of assigning It to de-
fendant In error, and nafter its dellvery it
was so assigned. The disease from which
Burgess was then suffering continued and
caused his death. The facts ns to the con-
ditlon of the health of Burgess and his In-
debtedness to the bank were unknown Lo
plaintiff in error. Defendant In error !-nm
the premlums for the policy and had the poll-
cy in its possession at all times after its de-
Tivery, and even before lts assignment By
the sald acts of defendant In error, Mrs.
Olark and the physiclan in procuring the mak-
ing of the application for the insurnnee, In
causing the physical examination to be mnde,
and In making and causing to be made the
fhlse report as to the physical condition of
Burgess, a frand (it Is alleged) was perpe-
trated upon plaintiff In error and the polley
of Insurance was made void.

These are allegations of an unconselonable
fraud In the procurement of the lssuance of
the policy, which If proven would, in the ab
sence of the Incontestuble clause, constitute
a complete defense to a sult on the polley.

However strongly we may be tempted, on
account of the nature of the facts alleged, to
admit them as a defense In this case, we can-
not do so without doing violenee to the lan-
guage of the Incontestable clause and without
confllet with the declsions comstrulng that
clanse and the statute which requires its pres-
ence,

Subdivision 3 of article 4732 provides that
no policy of life insurance shall be \ssued un-
less It contains a provision substantially as

@=For other rases see same topie snd KEY NUMBER Ia all Key Number Digests and IndeZes
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TEXAS & PACIFIC RATLWAY COMPANY

IS DENIED MINERAL RIGHTS (TITLE IN FEE)

ON RIGHT-OF-WAY IN ECTOR COUNTY

United States Supreme Court

denies writ of certicrari

296 U,.8. 581




OCTOBER TERM, 1935.
Decigions Denying Certiorari. 208 1. 8,

the Circuit Court of Apptals for the Second Circuit de-
nied. Messrs. Mark Eisner and Ferdinand Tannenbaum
for petitioner. Solicitor General Reed, Assistant Attorney
General Wideman, and Mr. James W. Morris for respond-
ent. Reported below: 75 F. (2d) 989,

No. 68. Associatep INpEMNITY Core, v. WiLsoN, Oe-
tober 14, 1935. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Fifth Circuit denied. Mr.
T. R. Boone for petitioner. No appearance for respond-
ent. Reported below: 74 F. (2d) 896.

No. 71. Liceerr & Mvyers Tosacco Co., Inc. v.
Uxttep States. October 14, 1935. Petition for writ
of certiorari to the Circuit Court of Appeals for the Third
Circuit denied. Mr. Richard S, Holmes for petitioner.
Solicitor General Reed, Assistant Atforney General Wide-
man, and Messrs. Sewall Key and J. P. Jackson for the
United States. Reported below: 77 F. (2d) 65.

No. 72, Micca v. Wisconsin NatioNaL Lire INsUur-
axce Co. October 14, 1935, Petition for writ of certi-
orari to the Cireuit Court of Appeals for the Seventh Cir-
cuit denied. Mr. John E. Cassidy for petitioner. Mr.
R. A. Hollister for respondent. Reported below: 75 F.
(2d) 710.

No.73. Joux T. RippeLy, Inc. v. ATHLETIC SHOE Co.
October 14, 1935. Petition for writ of certiorari to the
Circuit Court of Appeals for the Seventh Circuit denied.
Mr. Wm. R. Rummler for petitioner. Messrs. C'yril A.
Soans and Frank H. Marks for respondent. Reported
below: 75 F. (2d) 93.

OCTOBER TERM, 1635, 581

206 U. 8. Decisions Denying Certiorari.

No. 74. AvrL v. LipEra CorPORATION ET AL. October
14, 1935. Petition for writ of certiorari to the Supreme
Court of Florida denied. Mr. Frederick W. Schmitz for
petitioner., No appearance for respondents. Reported
below: 118 Fla. 408: 159 So. 808,

No. 77. Texas & Paciric Ry, Co. v. Texas er aL. Oe-
tober 14, 1935. Petition for writ of certiorari to the
Supreme Court of Texas denied. Messrs. T. D. Gresham
and M. E. Clinton for petitioner., Messrs, William Mec-
Craw and Scott Gaines for respondents. Reported below:
124 Tex. 482; 78 8. W. (2d) 580.

No. 80. Horrige v. CoroNiaL Trust Co. Oectober
14, 1935. Petition for writ of certiorari to the Superior
Court in and for the County of Norfolk, Massachusetts,
denied. Mr. Brenton K. Fisk for petitioner. Mr. Law-
rence E. Green for respondent. Reported below: 290
Mass, —; 194 N. E, 711,

Nos. 85 and 86, CampeeELL v. ALLEGHANY (CORPORA-
TioN. October 14, 1935. Petition for writs of certiorari
to the Cireuit Court of Appeals for the Fourth Circuit
denied. Mr. Llewellyn A. Luce for petitioner. Messrs.
George Weems Williams and W. T. Kinder for respond-
ent. Reported below: 75 F, (2d) 947.

No. 88. LAMBORN ET AL. v. AMERICAN SHIP & CoM-
MERCE NAVIGATION Corp. ET AL, October 14, 1935. Pe-
tition for writ of certiorari to the Circuit Court of Appeals
for the Ninth Circuit denied. Messrs. Alfred C. B. Mec-
Nevin and Farnham P. Griffiths for petitioners. Messrs.
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562 OCTOBER TIRM, 1935,
Decisions Per Curiam, Ete, 200 1.8,

No. 82. Hewvering, ComMissioNer oF INTERNAL REvE-
NUE, v. BLUMENTHAL, On writ of certiorari to the Cir-
cuit Court of Appeals for the Second Cirenit. Argued
November 21, 1935. Decided December 9, 1035, Per
Curiam: Decree reversed. Douglas v. Willeuts, ante, Bl
and Helvering v, Schweilzer, supra. Assistant Attorney
General Wideman, with whom Solicitor General Reed and
Mr. Sewall Key were on the brief, for petitioner. Mr.

Eugene Blumenthal for respondent, Reported below: 76
F. (2d) 507.

No. —, original, ArizoNa v, CALIFORNIA ET AL. De-
cember 9, 1935. A rule is ordered to issue requiring the
defendants to show cause on or before January 13, next,
why leave to file the Bill of Complaint herein should not
be granted. Complainant shall have three weeks from the
date of service of the returns to the rule within which
to reply thereto if so advised.

No. —, original. Ex rarte PierciovaNNI. December
16, 1935. Motion for leave to file petition for writ of
habeas corpus denied. Mr. Mauro Piergiovanni, pro se.

No. —, original. Ex parte Porurrr. December 16,
1935. Motions for leave to file petition for writ of man-
damus and for leave to institute suit against the State of
Virginia denied. Mr. Basil H. Pollitt, pro se.

No. —. I~ R DeEpPE. December 16, 1035. The mo-

tion of William P, Deppe of October 25, 1935, is denied.
Mr. William P, Deppe, pro se.

No. 149. Texas & Paciric Ry. Co. v. TEXAS ETAL. Ap-
peal from the Supreme Court of Texas. Argued Decem-

OCTOBER TERM, 1935. 553

206 U. 8. Decisions Granting Certiorari.

ber 17, 18, 1935. Decided December 23, 1035, Per Cu-
riam: The appeal herein is dismissed for .thn want of a
substantial federal question, Zucht v. King, 260 U. S:
174, 176: Sugarman v. United States, 249 U. 8. 182, 18_4,
Roe v. Kansas, 278 U. 8. 101, Mr. T. D. Grcah_am, wl_th
whom Messrs. M. E. Clinton and Herbert Fitzpatrick
were on the brief, for appellant. Mr. H. Grady Chm:tdi:‘.er,
Assistant Attorney General of Texas, and Mr. Wﬂ{mm
MeCraw, Attorney General, with whom Mr._ Scott Gaines,
Assistant Attorney General, wes on the brief, for appel-
lees. Reported below: 124 Tex. 482: 78 8. W, (2d) 580.

No. 13, original. NesraskA v. WYOMING. December
23, 1035, The motion for leave to file amended and sup-
plemental answer is granted. It is ordered tha} the' State
of Colorado be made a party defendant to this suit and
that process issue against the State of Colorado in accord-
ance with the prayer of the amended and supplemental
answer of the State of Wyoming, returnable on Monday,
March 2 next. Mr. Ray E. Lee, Attorney G:Em}-ral of
Wyoming, and Messrs. Robert R. Rose ?.nd William C.
Snow for defendant, in support of the motion,

No. —. Burr v. GeneraL Evecrric Co. January 6,
1936. The application of John C. Burt, dated _Dmember
28, 1035, is denied. Mr, John C. Burt, pro se, in support
of the application.

DECISIONS GRANTING CERTIORARI, FROM
OCTOBER 7, 1935, TO AND INCLUDING JANU-
ARY 6, 1936.

No. 283. Bavurimore NatioNaL Bank v. State Tax
ComMissioN oF MARYLAND, See ante, p. 538.




