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To the Hon R.M.Hall
Commissioner of the Gemeral Land 0ffice
Augtin, Texas.

Sir:

By this Mpail we transmit to you the affidavit of W.S.Lem-
pert, Clerk of the County Court of Presidio County, for the use of
Jeff Davis ﬂuunty_iﬂ zg_the boundary controversy between Jeff Davis
El Paso and Reeves Counties.

And in so doing we beg leave to submit our reasons for
asking yﬁu to determine this controversy in favor of Jeff Davis
Gauntf.

In the first place it is elearly established by a large
preponderance of evidence, and so determined by your honor at a for-
mer hearing of this wuestion, that the boundary line between these
Counties is erroneously located upon the ground, that the true
San Martine¢ Spring called for by the acts defining these boundar-
ies is some 28 miles H.W; from that now called San Martina*'on the
S5.P. R;.

But it 1s earnestly urged by the opposition that these
lines have beeri"fixed upon the ground, though not in striet con-
formity with the law" by the Commissioners! Courts of their respect-
ive CountiesvJeff Davis County is bound by their surveys. Your
honor, we think, very properly, following the eases of Jones V Pow-
ers 65 Texas 207 and Rﬂdkwali County ?; Kaufmann County 69 Texas 17 %
held that if the line between these Counties had been once run,
marked upon the ground and established in accordance with law it
would be the boundary line regardless of mistskes or inaeeuraecies
cummittai. And in view of the great poliey of the law, Viz: that
these lines must be fixed and known in order that private rights
may nﬂé;be Jeopardized by their uncertainty we yield réﬁﬁﬁ assent ¢

to the ruling, It ig 7a. true and just holding.




But we earnestly insist that the opposition have not
brought themselves within the letter or the spirit of the rule pre-
seribed in these decisions and followed by your honor.

In Jones ?; Powers, (65 Texas 213) this is the language

e

used:-= "If the Statute be compli&d with, the line run, marked, re-

ported to and approved by the Commissioners Court then the Aet of
May 12th, 1846 as does the Act of April 22nd, 1879 declares that
"the line so slrveyed and marked shall thereafter be regarded as
the true boundary line between the Counties"

"Under all the laws made for the purpose of furnishing a
method by whieh the liﬁes of a County may be auﬁually established
upon the ground, it may be held that if the lines have once been
definitely fixed upon the ground by an actual survey made reported

and spproved, as required by the statute that a County eourt has no

power to direct another survey to be made and thereby establish a
boundary line different from the one established at séme for mer
period;.

"When a County line has been onc¢e run, marked upon the

ground and establfshed in aceordance with law it can not be said

to be indefinite. It may be incorrect, but nevertheless well de-

fined. None of the statutes seem intended to give power from time

Q-:E, Corrneeh
to time +to County Commissioners Cﬂurtsﬁﬁhat may have been incor-
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rect_in the establishment of a County line on the ground, but seem

intended to give a means by which the line or lines may be made

defini?e and certain, and when so rendered, in aceordance with the
statute, whether correctiy run Yebro, e 5 or not, the statutory
declaration that "the line so run and marked shall thereafter be
regarded as the true boundary line between the Counties" ought to

be given full effect and held as a Prohibition to any further ae-

tion looking to the establishment of some other line". Then af-

- S o e -
e = o




B

Jk

Cirterile SS023

ter a discussion of the policy of the law this language is used:-
*"There is, however, as before said, not sufficient evidence to
show that the line bstween the Counties has ever been legally es-
tablishe&;.

In other words this case, (that in 69 Texas affirms it)
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holds that if the line has been established as required EE the

statute then that errors of the surveyor will not vitiate the work.

But it makes a2 cardinal prineiple that the line must be estab-

lished in accordance with the law authorizing the survey, all the
preliminary steps strictly complied with; These pr-liminary steps
required by the staute are clear, unmistakable:- They are as fol™.
lows:- (Vide Sayles ﬁ.é. Arts 686 et seq.)

1. When the Court shall be convinced that the boundary
line is indefinite they shall sppoint a surveyor to establishit (a)
by doing the work on the ground, (b) marking the initial corners
by posts deseribing minutely the kind to be used, (c¢) the end caf
each mile to be marked the same way.

2; His fieldnotes shall give an accurate description of
all naturad objects on or near the line.

3. Art 689. "It shall be the duty of the court making
such order to cause a copy thereof to be sent to the County Courts

i

of the Counties Interested in such boundary, stating the timé and

——

place, which time amd plses shall not be later than twenty days

after the meeting of the County Court of the County notified for
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the econmencement of the survey, and such notice shall be given

least ten déy% before jgg_meatinglgz said County Court = - -",

4. Surveyor to take oath and give  bbnd.
5, When the line shall have been sur veyed and marked as
herein provided it shall be the duty of the surveyor to make due

return of the fieldnotes sand map to the County Court, which field-
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notes ana.map Shall be recordad by the elerk and a Lertifiad eopy

thereof refurned to the General Land Office.

5. If either of the surveyors appointed to run and mark
such line shall fail to attend at the time and place appointed,
the one in attendance shall proceed alone to perform the duties
assigned him and make his report to the County Court of the County
employing him, which being approved by sueh Court, shall be record-
ed as evidence of the 1ine-in question, and the line so surveye&
and marked shall thereafier be regarded:-as the true boundary line
between the Gountiea; An inspection of the testimony before your
honor fails to show that anyone of the opposing counties eomplied
with these requirementﬁ.

Upon the contrary it is evident that they were disregard-
ed in nearly every particula;.

Taking El Paso first:- We ask an inspection of the field-
notes returned to your office by the surveyor Randolph and the en-
dorsement made thereon by Mr Pressler of your office. A most eur-
sory examination will convince your honor that that survey was
never made on the ground, no proper fieldnotes returne&. Provis-
iona 1 & 2 disregarded; Provision 3 (Art 689) mskes it the manda=
tory duty of the court ordering the survey to give the Counties ad-

versely interested notice"at least ten days before the meeting of

said County Courts™ of the time and place of the survey.

Mr Lempert in his affidavit says that they received a no-
tiee of El Paso County's intended survey on 8th September, 1886,
and the next regular term of the Presidio County Court was on
November 1886, and attaches that notice, or a certified copy to his

affidavit,

This notice cammot certainly be bind ings upon Presidio

= County for no time or - : '
Place is Seois. ,ﬁ,.n\ &
%ﬁﬂwﬁx s3oz Y : b " beginning said survey.
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It was therefore impossible for the surveyor of Presidio
County to meet the El Paso County Surveyor, the line is sever?l
hundred miles long, and under the law the %ﬁm&Wﬁz’
the survey was anywhere within 20 days from ihe day of Novembar
1886, the daive when the Commissioners Court of Presidio County met
An inspection of this work, however, will show that the work was

done on the day of before the Commissioners Court met EE

Presidio County.
Then in all fairness, what can these Counties urge? Vio-
late the law., Attempt snap judgment, and how plead =stoppel.

The line established ex parte shall be final only when

the surva:,r{.lr notified regularly and properly shall fail to attend
under such a notice?

But what of Reeves and Pecos Counties? They too plead
estoppel Now let your honor rmnemhar_ that he who asserts an estop-

pel mast prove every requirement and step of the estoppel.

The two former judges of these Counties say. the notice
EEE.EEEEﬁ; This is all; Not one word as to the compliance with
the law as to requirements 1, 2, 3, 4, 5 & 6. Merely that the no-
tiee was given. Nothing to show that it was better than the notice
to El Paan; Nothing as to whom 1t was given. We cannot weigh it
because it is a bare assortion. But what do the records say? And
your honor needs no comment from us on the value of record evidence

Those of Jeff Davis County show that no notice was receiv=-
ed, offieially at least. Mr Lembert, County Clerk from 1884 to
the present time, during which time these surveys are alleged to
have been made saysi!- "Hehas made a careful and thorough examina-
tion of the records of his office and particulayly of all of the

records and papers connected with the Commissioners Court of Pre-

sidio County and affiant ®imds that there is no notice of any kind
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relating to the establishing of the County line between Presidio
and Peceos, or Presidio and Reebes Counties, and he has examined
the minﬁtes books of the Commissioners Court and the County Court
and can find no reference whatever to such notice having been re-
ceived. And he further states thaﬁhby reason of his long commec-
tion with his office if any such notice had been sent to the Com~
missioners Court of Presidio County and arrived safely in his hands
as Clyak of said Court he would have filed same". The Clerk of
Presidio County, a part of which Jeff Dawvis then was, with his
records before him, though clerk through all the time coversd by
the alleged surveys, never received the notice and ean find no
trace of it.

The reecords of your honor's office shows some refused of-
fice work, but none in compliance with the statute coneerning
these surveys.

Therefore under all the faets in this ease, we think,
Jeff Davis County entitled to an order of survey egtablishing the
true line from San Martineﬂ H.W; 28 miiea from that now called San
Martin&;.

Hoping that your henor will see this as we do, We are

Y¥urs Very Respectfully,

e X~V v o .

Attorneys for Jeff Davis County.
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