Prior to 1884,

outs, under eertificates

duly issued %a m§ mw ’t«? Emﬁ.w ﬁm mmw the loca-

~tion to be made

Block €3, %mmm i, mm&, in the T-P

Reservetion that “M??Mam wggwmw granted to 1t by the
SN,

Act of May £, 1873

g Laws, g&gw 1018) . xﬁ making

this location of this one township, 1t did so from & base
‘line that had been run out by it in the mmwmiw* %M

bsge line, &t the
rmm %g as “the

point where it is material here, is re-
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me :M
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- , , o Pt
wm, %ﬁﬁm a re-survey to be mﬁu Mg
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again today be Mmtm& on mﬁ

%ﬁ* M;’Im&y Cot B,
ne General Land Mﬂm and ref
for the original gwwﬁ work, is ‘hereby

‘&t

cated on the gwmﬁ m west, north and
of Block 42, Townshi mma, This

iy downship .
‘ gmm mm @# mﬁ #m%w line, The only

B -ah:m w find that was done in
ting on the gwm& W
is » ,mmm

wm” M ﬁmm are mﬁ
ence % wh&my

w ma aﬁ@iﬁg&mxwmw of 'ﬁm& mmzm

8 m msw& » Ty
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o mu
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lesst five of the original and :

on the exterior Mnm of %Ms

 ¥hen am exterior im% M ﬁm townsk
und that an
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and f“,“w‘i : varas

ship are re-built,
88 over call mww in the field
1ip of 156-1/2 varas porth and south
and west exists on the gmm@ M&W*
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The interior work within the township is not thought
to be the result mr i xmm work whatever, except the ex-
terior lines of the sxterior tiers of w&%m& on the south
west, north and esst coincide with and esll for a sufficient
number of objects locating the exterior lines of the town-
mw % show that the exterior sections are unguestionably
mm to the eyterior ilines of the township. Other than this
terior tier of sections, the other mwm@w work in the
ﬁ%&%m% inside the &mma is thought to be office work.
This is true notwithstanding the ord inal field m&m in the
interior m&xm, immmﬂw the reilway and school sections,
each esll for mounds and pits and other ﬁ@w&mﬁw imuww
: aﬂawwm at their mm&m

¥ith the townsh 33 mm been l2id down on the gm
and its locstion on the ground known to the surveyors for the
TP %Mmy, m :m therefore considered mm m sections xm
zide the township were lald out so as to consume all the area
within the exterior lines of the township. %Mw this proce-
&wm s mww was thereby mm up within the % §d eh
conneeting with the other, so that the sections &
%m &w within the monumented @wmwzw lines of the township.
That wwh ﬁmm:&w w&%ﬁm Wﬁ mmmm eonstitute a & am mi"
; ve, cannot be successfully eontradicted. The
8 Lo {B &&M been recently lald down
: %W @% maa m ﬁ% @%%ﬁ)%f ‘
: MMM the mwm
River Surveys in

ag

mww :ﬁ % B :ﬁm me ﬁwaa %mw in wvhat iz now
%m Field, 4 txwmmwaﬁ

on of these River

kmm m ﬁm ﬂ:mmm
i : . - BOZ of 101 ﬁwﬂﬁ

the uﬁm dey Hovember 1 s 1878, and v~§mm notes %wwfw
a&wmm on ﬁﬁo same day, December 5, 1876. It had therefore

A - surveys ﬂmw a systes of surveys, and the
Supreme Court approving the %‘mﬁm@ of ﬁm& m@ Mw of
W %mm of &wm ﬁmm&w, saidy

e are in full agreement with this langua ge
the wmim of the Court of Civil Appeals:
: tionally hold that Block 1 is & $w#-

! : } surveys sade by the sane surveyor
at the seme time; the W@ym being built one upon
the other from the south %o the north.t®
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~ _Bo is the same thing jaid down in Standefer vs. Vaughan,
819 B.¥. WE Stahlmasn vs, Riordon, 287 8.8, 726; Johnson VS.
Enipps, 187 8.%, 905; K vs. Unleng, £7 8.%, 918; Brooks

hter, Welder vs, Carroll, £8 Texss 318,

P
WM »

at p  va, Bekuin
48 %;xm 773 each and all éwwm nd cited by the Bupreme
Court in Stapolind vs. Btate, ,

In mazm% what shall be & system of surveys and the
effect of the calls for each other, &nd corners that may Bark
or locate on the ground any on of such system, the Court of
Civil dppesls at Amarillo in HeCormadsx V. Crewford, 181 £.9,
485, in approving the opinion in Clement vs. Packer, saidy
wBgt 4t is equally well settled by an unbroken
current of decisions in that State that the surveys
constituting & block are mot to be trosted &8 sep-
arate and individual surveys; nor oan esch tract be
trested independently of the rest by its omn indi-
vidusl lines or corners or courses and distances,
‘but such surveys are %o be loecatsd together as one
block or one large tract. If lices and corners made
for sueh blocks of surveys can be found upon the
ground, this fizes the location of the block, even
to the disregardé for the call for ad, oinders. The
1ines and corners found upon sny part of the bloek
of surveys belong to esch and every tract of the
‘block ae much ss though they do to the particular
tract which they adjolin.®

) whe Court of Civil Appeals st Asmarillo, in Brooks ve.
glavghter, defined a system of surveys s follows: :

s§e recognize fully thet all corners and field
notes of & systesm of surveys may be looked to in
locating any of the surveys of the gystem and that
it is not necessary, in order to constitute a block
of surveys one system, that the surve ring be done
on the 8 date, and that 1t 1s only necessary that
the work Ywes contimuous from day to a&& end connects
ed as & part of the serles ol surveys ' rough such
work m ghm eontinued for many days or sven weeks
and months.? gard for this principle was the con-
trolling factor in the decision of the case
Stendefer ve. Vaughan, Ho. 1587, decided by
thie date.® ‘

with the sections within Township 1, Borth, being un-
questionably a system of surveys and being origina

; , bef 1ly ‘mmm
and 1aid down by the seme surveyors at the same time, for the
ssme certificate holder, and patents baving been issued on tn

4

@ﬁw vs. NcGuinn, %6 8,¥, 126; and Scllers vs. Reed,

the -



 railway sections in November 16884, the grantees in those
:mm%wwﬁﬁ;%Maww%vaaﬁﬂim%@‘m;ﬁi%&m to all the lund within
esch section, as 1t would bear in &ny proper proration of
gxcess to whatever excess then or now existe between the
east and west lines and north end gouth lines of the townw
ship. We do mot think this can at all be controverted.

if this premise be true, ther the rallway gections when
patented in ﬁwvaw%wm,,xéﬁﬁﬁ then seguired to themselves the
pro rate part of the excess east snd west within the town
ship, a8 well as the pro rata part of the excess north and
gouth within the tosnship, snd certainly such pro reta part
of excess that might exist hetween the monumente then se-
tually on the ground or that have in the ﬁﬂ@@%ﬁﬁ&gg~@ﬁ%ﬁﬂ'
been found %ﬂ‘“*%&{*ﬁ&ﬁ&ﬁﬂsﬁ%gﬁbﬂ‘w%@WMW'm& that time.

' In this situation, therefore, the grantees in the
reiivay seotions, since %%tﬁm;@@%w%%a issued in Hovember,
1884, heve been the owners under those patenta of the pro
rats psrt of the excess that must be allocated to those
railway sections, This was held early by the Bupreme Court
in Welder ve. Carroll, 0 Texas 318, at page B35,

Court saying: : ~

#The external lines of the two surveys ©dn DO
doubt be eagily sseertained. ¥ithin these lines
the different grants call for 12 lesgues of land.
1f there be an excess in the guentity of land
ithin these lines, it is nevertheless appor-
tloned and coversd by the grants and should be

ween them in proportion to the respec-

4ve amounte to which they are mutuslly entitled.
And on the other hand if there be not sufflicient
to satisfy both surveys, the diminution must be
borne by them inm the ssme proportion.®

~ This same rule is brought forvard in the most recent
decision of this point in Stanolind va. Btate, 101 £8.¥, (84
m@%a~1ww Texen s wherein, at page 806, the Eupreme Court
saids : ; : sl

»ihe very faet that it is not known where or
how the mistakes were made makes applicsble the
rale of prorvating the excess between the differ-
ent surveys., Binee there 1s no s t he
variance aross from & defective su
part, it pust be concluded that it & o
defective survey of the whole line. The rule is
an equitable one and preseribes the only logical
snd ressonable method of meeting & situstion like
that here presented, * & # e conclude that Dod,
in his pesurvey under instruction of the land
comnl ssioner, properly prorated the excess by

the Supreme

-4~
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- have each been

giving bto the baek lipe of eseh of these river
surveys & length of 983 varas instead of 98D
varas. ¥elder vs. Carroll, &9 Tex. B17; Sellers
vs. Reed, 46 Tex. 3773 Ware vs. %M%Mm, 26 8.V,
186; and » pumber of other cases.®

' By these decisions we think {¢t unquestionably true
that the owners and holders of the patents mmmxw izsued
to theT-P Reilway Company and the owners sud holders of awards
and m%u@m‘k Mﬁmﬁu issued to the mwwmm sehool seetions
o the owners of the proportionate ﬁm M the ex-

MW mm and mm m@ Mmm mﬂ nwm wz&mm %&w exterior
igﬁ' this be

vest of one-third of the total ) % varas MMMM Mm«m
the esast and west lines of the township is wrong. The totel
mw@ of thet excess could not m accusnlated and thrown into
any three sections east and west, but must be equally prorated
m twosn six aw%m both school and wimm - mim% o
me m” m& and west lines of tmw township. Hotwithetanding
the fact that it m& have been erroneocus tm bave s0 re-located
the sehool ‘sections, same has m% aﬁmm and the excess is
attempted to be thrown therein from tn esst and *WW gtand- \
polat, mmww any excess pat in for the north and w%za w%m
tion of such school W%mm

For smmmmm take | 34, mzw is in the
extrene southern tier of ﬁmem w mﬁ township, and fts
corrected w patent fleld notes show that M mmmw has &
call distance ¢nst snd west of 1941 wvaras, whereas the original
field mt«aa call for it to be 1900 varas. This is, therefore,
at once evidence of the fact that the surveyor who wmm
and drafted the corrected field motes for W%m 34 concelived
thet it mm entitled to one~-third of the total excess mﬁ mﬁ
west between the west snd east lines M’ *ﬁw ip
8l to &W into the mt and west distance of Bection
sxcess of 41 varas, shereas it was mﬂﬁw to only o1 -
of 180-1/% varas. This, therefore, causes Sectlon 34 to overlap
on 1ts west with the true esst MM of TP amzmy Section 38.
This correction of Beotion %4 and the bresking of its northewest
corner away fros the southwest coraer of Sect on £7 and south-
past corner of Bection 26, I understend, was done as a wmkt
of the Land 0ffice mm&mam&m of the Aot of 2&%@ (Chapter 90
page 103, sets of the Twen _wmrﬁ% Mgm’xmww hrticles axmw

8, mwmﬁ Btatutes of 1895; a%m es 5396-5400, Revised
%wmw& of 1811).

i el
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This 1880 Act, however, in Section 5, expressly
provided *that nothing m this M% shall apply %ﬁm any lands
for shich patents have been 1ssued.® On its face, therefore,
;w wwm have no application to the patented mmlmr mMma
hich had been patented since November, 1884. The Bu
. gmwh in Willoughby vs. Long, 96 Texas 194, and the %w% of
' m:& Appeals at mmm m POOKS VB, | :i,mwwm £18 g.¥W.
and Btendefer vs. Veughan, 219 &% 484 expressly
i, Bonon g e g - gy o prd G g Wy gl g
very terms, could not mxz& under the Constitution, would be
mammw%imx if it am purport to MW any W@m@m;&m to
patents which had been amﬁw prior w the date of the enact-
went of the Aet.

In Willowghby vs. Long, 86 Tezas 194 Bupr
%wh said, wﬁm mawﬁw to the &W&M@%Mﬁm M %m &w bo
patents Mmmy granted snd the power of the Comm
attempt to give and inject excess into school war%mm whic
would take from private sections excess to which mw mgm
properly be entitleds

"That such suthority could heve been con-
ferred upon him as to lands which had alresdy
been sold is & proposi %&m which, 1t seens to
us, cannot be maintained.®

The Amsrillo Court,
&'mﬁ’m 882, at page 528, saids

#in the first place, said Act can have no
application to this case because all the surveys
herein involved were %&%mm long prior to the
enactaent, and 1t 1s expressly provided by Sec-
tion 5 thereof m‘% nothing in the det 'shall
gm:&y w my lands for which patent has been

Brooks ws. Blaughter, 218

In amm v8. mam am B.¥, 4m at mm w&,
the Court not only holds that the hwk hag no mwﬁmwm to &
system of surveys m wxm the private surveys had been patent-
ed prior to the ensctuent of the 4ct, but mw such Aot itself
aids in the con ‘Wﬂ&m of & waﬁm of mm&w such &S that
mmm in this township by requiring that each be constructed in
manner so as to give to each section mm ;@m rata part of the
mwmﬁ that may be due it from an east and west and north and
south construction. The Court said:

"We believe this Act evidences that in
construeting blocks of surveye in which there iz

an execess they sust be constructed consecutively

TN



M L, o ,w’?, A "'.‘v."‘n.nv 15};3_7;1* % 3& V ‘Jr

E ct, as ?m mm %Mi &mﬁ ﬂw% m
ﬂ%@%&%ﬁ after the Aet in question went into
SLie0%.

The same facts are present in our situation here.
ALl the patents to the school sections with which we are con-
cerned were granted after the ensctment of the 1860 Aet. But
 the ensc¢tment of the Aot wwm not take awsy from the holders
of the railwsy sections rights M.mmr mmm in mm m hww
~allogated m,mm m&&m r w m  excess i

hereinbef m\m set out. xm :rwm the Mt am m mew seens m
M&&%&:&W that such a m‘wﬂ of surveys be so located where a
school seetion may be a part of a system such ss that found
within MW&M% i North. Mew Aet suydy

"Provided that w%xm m mww mm mﬁa
in blocks of fwo or rYeys,

\‘mm surveys st : g
Yy m MMW mwm, m
m& w& %M W w@mm

v ' ﬁmm we believe it csn be said without suecessful
simw&m mm the Aot of 1680 a@m& not mw sny greater

mmm now to the holders of awards upon amawm seetions or
;mm% hpon school seetions in this townsh vga *&mm iz corres-
pondingly agcorded to the holders of Mmmm pon railva;
ﬁm%&m&u However, it so happens that sueh makes no
in our instanes. This 1s %m because M %a:m @mﬁmw&m mw
necessarily must be given to this town:
m ro A rim excess m&hw

MM iu mm af the school mﬁm that is now w
be contained in such sections x zmm gmmt atents, By
m;s we mean to say thet, taking Beetion 34 for illustration,

ere it recites a certain acreage m Mm patent, by allocat-
& to it an unwarrsnted ocsst and west cxecess of 41 varas over
:w back to its east and west dige

11 distance and 'm‘, o8
‘ Wm snd north and south distance that will tw gmm under
oge to tender % m %iw

the corrected mam notes mz&m WO Prop
it will be given 1ts pro rets part of the mww mm E 1
north snd south, almost identically the same screage w» @
be contained m Section 34 under such wmmmﬁm that is now

recited under the present patent to be mm"mﬁ MWMM ﬂmw
we do mot believe anyone can complain that the Aet of 1888
{wm 1? applicable, which it is not) bas been violated.

TS0



_ass Assund ons 34, 38 mﬁiﬁwﬁm%&w
*%%mﬁu 43, %@ﬁmﬂ&@ 1, Borth, in maxaﬁ an aﬁtamm@ has been made
to immmwwmmmﬁm &m&w euch of such tiers of sections running
sast aud west twice the smount of excess to which ssch of
- such seetions is lewlfully entitled, there has been sctually
erested & conflict eust sud west between such respective
sehool section and its corresponding reilwsy section, either
on its west or east as the case may be. For &xxamﬁwaﬁiwn
fection %4 mvwm&&yw Section 3% on the east side of ﬁmﬂ@&mm &%
: don BE aps Bection %1 on the ssst side of feotion Zl.
Due to the fmmﬁ that such re-lovetors of Becticns &4 mmﬁ BE
did not give to each of said sections the propor:iionste excess
to which it was entitled, w mﬁ@@h and south construction hes
resulted in failure of the north line of Seotion 34 o meet
the true south line of %?, as 1t must be constructed by the
allocation of 1ts pro reta part of the excess north and south,
and the north line of 32 hap corres ﬁ?£'>& failed to resch
the south line of Bection £8, ss such south line of £0 sust
be constructed by the m&l&&atimﬁ to it of its pro reta purt
of the north sné south excess. This is true of 81l the sec-
tions for vhich corrected patents will be mmyliwa Lor.

in mﬁ&ﬁﬁ@mm to the fact that the north lines of these
sections do not colneids on the ground with the south lines of
the sections ﬁmmu&&mmﬁ&w to %%$~MWw» we also find that the
south line of Sectd Block & tm the failure of 1ts
north line to go the ﬁ&meaﬂ#w m&h it should have gone, hss
been brought down too far south and comflicts with the north
line of Section 1S, Without golng into too much detail, sulftice
it %o mmy~%ﬁm@ tnﬁwm is & conflict on elther the east and weel
or north aon or on both, of each of the @m@@&mmﬁ for
vhich mmwmwukwﬁ y%%wm&g bave been epplied for and will be applied
for, so that the conflict between muﬁm sections ﬁwﬁm&&xy exiats
%z H ra%ga@mm, under the statute, for the issusnce of correct-

paten

By &%w @mwwwa&m& £mw%ﬁ um@mw ﬁg

' In this conneetion, am likewise must be borne in w&mﬁ
ﬁh&k in each of said sections for which corrected patents are
issued, by refersnce to the ﬂwigi@ﬁm file wrappers it »ill be

-
410



found that the original awards before correeted field notes
were roturned entitle the holder of such award to sll the
iund within the four boundaries of ssld school sections,
giving such four boundary lines coincidence with the surround-
‘ing sections. Por illustration, the award on Section 84 gave
to the holder sll the land within the east line of Beection I3,
 the south line of Bection 27, end the west line of Seetion 35,
and bounded on the south by the center line, which is the

same as the south line ol tion B34, It is only vhen the
corrected fleld notes were returned and patent issued on these
corrected field notes for Section 34 that land originally cone
wained in the awerd of Bection 34 is omitted along the north
and land to which the original awardee ¥as entitled along the
wost out of Seetion B3 has purportedly been included in the
orrected fleld notes and the patent, ~

Under this situstion the original awardee from the
Btate unguestlonably hoas an eguitable Litle to all the land
Geseribed snd contelmed in the original sward, even though
same may not be inecluded within the fleld motes of the correct-
s patent issued thereon, and this is particularly true so iong
ss the rights of third parties have not intervened. In the
instances here we do not have amy/gwwaiwa contesting the rights
to the issuance of corrected patents under the claim or basis
of sn intervening right crested since the time of the issuance
of the patent on the corrected field notes., With this state
of facts we think there ig & perfect basls outlined in the
statute for the issuvance of corrected patents,

Iil.

5408 AND 5410 AUTHORIZE THE ISSUANCE
SCTED PATENTE UNDER THE FACTS PRESENT

B A . FioH.

Article 540D resds ss follows:

"Hhere & patent to land through mistake is
igssued upon soy valid ¢lais for lend, which is after-
vards found to be in confliet with uny older title,
it shall be competent for the owner of such patent,
or of spy part of the land eubrsced therein, and
within such confliet, to return the same to the
Commissioner for cancellation, or in cése the owner
of sueh lund in conflict canmot obtaln the patent,
then he shall return instead thersof legal evidence
of his title to such patent, or part thereof., In
gither esse he shsll make and file with said Commission-
or sn alfidevit that he 12 still the owner of the same,
and hes not sold or transferred it. If it appears from

B



the Land Office recopds or from a duly certified
copy of & judgment of any court of competent
jurisdietion before which the title %o such land
may have been adjudlcated, that such conflict
really exists, it shall be lawful for the Comnl -
ssioner to esnecel the pabtent, or such part thereod
as shall appear to belong to the party so applying.®

Article 5410 resds as follows:

fliet, the Commissioner may, under lixe
stances asad in like menner ss provided in the pre-
ceding article, cancel sny patent presented to him,
and issue & patent to the applieant for such portion
of the land coversed by his patent as may not be in
eonfliet with the older title, where from the field
notes the same may be done."

There 18 probably no necessity to cite suthority that
the Commissioner of the Genersl Land Office has ample power,
under these statutes, to issue eorrected patents ehen any one
of the fucts mentiomed in the statute exlsts as & predicate for
the application and issusnce of such corrected patent. Any
nusber of authorities so sustain the power and right of the
Commissioner to so 1gsus corrected patents. In fact, it is held
thet the Commissioner has the §@Wﬁr to issue & corrected patent
vhere & mistake has been made in corrected field potes, even A
though such mistake in such ecorrected field notes mey not create
one of the eonflicts or one of the other grounds enumersted in
the sbove statules as a predicate for power of the Commissioner
to issue such correctsd patent.

in Kuykendall vs, Spiller, £85 6.V, 528, st pege BED,
Dumkdin of Couprt of Civil A@E‘W m&* ”

“The proof showed that the cancellation by the
1snd commissioner of the original patent to Benl.
Stevens to the 160 acres therein described and the
41ssusnee of snother patent to teke its place was
nade because the commissioner was econvinced that
the land which Benj. Stevens made application Lo
purchsse was grronso sly described in sald original
patent, snd that the two subsecuent patents vwere
issued in order to correct that error. “ Ly

£y

*In cases where there is only a partial con-
8 Yhebe MLOES B8 O iR stvean-

s e

sz i




_ The facts in this case will be referred to more in
‘detail hereinsfter. They appear to be rather gomplicated,
but when closely resd the facts are very simple and the case
is very easily understood.

In ths discussion on June 6, mention was made of the
fact that these corrected patents now sought to be lssued
eould possibly be issued without question but for a poseible
weiver of any land included in the original awards to the pre-
sent holders of patents but excluded frow the field notes of
those patents that may have been accepted by present holders
of titles to these respective school seetions involved. ¥e
think that the question of any walver of title is ﬁﬁwy@&m{
&mﬁ~amma&wuxw?ﬁyyquuﬁim the case of Kuykendall vs. Spiller,
400 B.W. 582 (writ of error refused).

A map at page B5E3 illustrates the matters in lssue.
Gtevens, holder of & certificate for which he applied snd
was granted & patent upon 180 acres of land délineated on the
plat by the letters ABC and D. This wes applied for as the
south one-~fourth of B.B.4F. Section 8, which was supposed '
be a section containing 840 ascres of lamd. This applicat
therefore, wes intended to apply to the extreme south 160
acres @f‘&hﬁ section. As actually surveyed on the ground and
as illustrated by the letters 4BC and D on the plat, the field
notes did not actually cover the extreme south 160 acres of the
section, but left land south of the 160 acres actuslly located
on the ground and sctuslly patented, Thinking that the first
patent covered the south 160 acres, Btevens applied to pur-
chase the mwm%;%@#‘a@rwm‘ﬁmmﬁﬁiﬁﬁaiy.ﬁ@wﬁm, wnich was des-
cribed as the north one-half of the south one-half of BB &F.
No. . This would have given to him the south 380 scres of
what was thought to be the 840-acre section, or the equivalent
of the south one-hslf of the entire section. Upon his appli-
%?%%%@,&%%@%ﬂ v issued to him for this additional 160 seres
of land,

]
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: Both of these patents were accepted by Btevens and
vy his assignee, B. W, Clendenen. They were kept from 19
until ¥ay 16 ‘%ﬁaw Ihis wus & period of Z€ years. On May
18, 19E6, ﬁyﬁ@&m.ﬁwwmﬂW# & licensed land surveyor, ré-
 surveysd the whole of B.5.89. Bo. £ snd discovered that the
two patents issued to Clendenen, as assignee of Gtevens, dld
not sctually cover the complete south 350 '

’ , 50 meres of B.B.&F.
¥o. & and that a misteke bhad been made in the location of

tne two seperate 180~acre tracts thought to compose the
south 3E0 acres of this section. Hence, he returned correct-
ed field notes. With these corrected field notes was an
application by Kuykend ad succeeded to the rights of

ha RS

Patent was issued to Euykendall on June 1, 1928, for
a correction of th - original patent to cover the extrene south
160 acres of B.B.&F. No. £. On September 10, 1986, & second
corrected patent was issued to Kuykendall, as assignee and
grantee of Clendenen and Stevens, to cover the 180 acres inme-
diately north of the south 180 acres, so that both patents,
dated June 1 gmﬁ September 10, 1986, covered the south one-
&&%ﬁ,r %r mm&um s Bo. Be

Prior to the issuance of theae corrected patents, and

probably provoking the re-survey by Sylvan Sanders on May 16,
828, Spiller, appellse in the case, had on Barch 12 and
@@mii 6, 1926, respectively, filed spplications for a miner-
al permit under the statutes then authorizing such applica-
tions snd such mineral permite. These respective dates there-
fore show that the spplication for m&m&m&% persit by Spiller
wag prior in date %o the issuance by the Commi ssioner of ’
corrected patents dated June 1 and Beptember 10, 1928, In

his applieation for miperal permit dated April %ﬁ 1986, ﬁgﬂl&mw
deseribed the land as ™all of the unsold portion of B.B.8F.
Hection No. £, certificate fo. 1/861, lying south of the 160
scres patented to B. W. Clendenen, assl of Ben Stevens,

by patent Mo. £7%, Vol. 28, and morth of the south 80 acres

of said section, containing about £l acres of land.”

Under these facts, the Court of civil Appeals found
a8 & fact that the spplicetions of Epiller were filed "prior
to the cancellation of the original patent issued to Ben
Btevens snd the issuance of another patent in lieu thereof
covering the land in controversy.” o
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Based upon these facts, Bpiller contended that the

Commissioner of the General Land Office was without power

to issue the corrected patents to Kuykendsll, as assigneo
and grentee of Clendenen and Btevens, but that the land
granted in the wwﬁgﬁm&& patents must be the only land
Euykendall could claim title to and that therefore the
applications for minersl permits by Spiller must be granted.
The trial Court sgreed with these contentioms of Spiller and
‘avarded judgment in favor of Spiller. Judge Dumklin revers-
od and rendered the judgment snd held the corrected patents
jssued by the Commissioner to Kuykendall vested in Euykendall
s valid, legal title to all of tbe land therein described,
sug w‘*~'fwg;w;,m&,;&u:nﬁyﬂwﬁ@aamw;Mm%mﬁﬁaﬂﬁmmdﬁmzhﬁhm &ppli-
~0f Spiller was tiimﬁ/gggam to the date of the issuance
of such corrected patents. This holding by Judge Dunklim
likewise expressly concludes that the scceptance by Clenmdenen,
as predecessor in title of Kuykendsll, of & patemt upon land
that was thought to cover all of the south helf of B.S.&F.
flos £ 444 pmot constlitute a walver ?g elther Clendenen or
his grantee, Euykendall, of thelr i %ﬁ&a to the lssuance of
& cprrected patent upon lands described in their original

application for on award and in thelr original field notes,
and that potwithetanding the acceptance of such patent ori-
ginally failing to cover sll the land intended to be pure
chased by Clendenen and intended by the Btate to be sold to
Ciendenen, that Clendenen and his grantee, Kuykendall, never-
théless were entitled to corrected patent upon the lend ine
cluded in their original field notes snd in thelr applice~
%imﬁiim%«%m original sward. With respect to this Judge
nkLin says: ' '

it thus appesrs that as between Benj. Etevens
(the original spplicant to purchase the south
one-~half of B.5.&F, Ho. £) snd those claiming
title in privity with hix on the one side and the
state of Texas on the other side, the defendant
Kuykendall is vested with a fee simple title to
the land in controversy, lu.agcordance wilpn LDo

St b

This holding of Judge Dunklin is expressly %@ﬁ%@#%ﬁ
by the Supreme Court by the refusal of a writ of error.

It 45 likewise %o be noticed in this case that the
clain was m&%&,hg‘ﬁyixmaw that he had an intervening right
upon the lsnd not included in the original patent but which
was included in the corrected patent. In addition to that,
he contended thet not only hed Stevens, Clendenen and
Fuykendall waived any rights to lapnd not ineluded in thelir
original patent, even though deseribed and intended to be
purchused by their originel application for an award, but

~18-
s



that they were estopped to assert title to any lend omitted
from the original patent but sought to be ineluded in their
corrected patent. Upon this contention the Court sald:

v » The Court further copcluded that Btevens, Clendenen
snd Kuykendall were not estopped by the acceptange of ori-~
ginal patents, inasmuch as they immediately srocured & cor-
rected patent as scon as it was agcertained that their ori-
 ginal petent did not cover the land they originally sought to
purchase and which the Btate intended originally to sell to
them, In fact, it seems to us that this case is wmuch stronger
in supporting the right to the issuasnce of a corrected patent
 and in supporting the title vested under the corrected patent
than our facts mﬁwﬁgwaﬁﬁmﬁaﬁ'fmr the {issusnce of corrected
',;%wﬁgmﬁw on these school sections im Block 4%, Townsbip 1, Horth,
 in ketor County. In our situation presented hers we do not
have the intervention of any third y&wﬁg*iw’mmxah it 18 now
contesting the issuance of eorrected patents. It ig only in
those sibuations where thers 1s & contest by one claiming
an adverse intersst or an intervening right that the accept-
snce of & patent has been neld to preclude the holder of that
patent from ssserting a title to land originally included =
within the original field notes or original sward but omitted
by the ecorrected field notes or by the patent field notes
{osued to and scceptad by him.

This is the identical basis of the holding of the
Suprese Court in HMiller vs. Yates, 61 8.%, (gd) ve7, 182
Texas 485; and Holmwes vs. Yabes, 81 8.%, (2d) TN, ire Texas

458,
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In Hiller vs. Yates original field notes to Sec~
tioms 101 and 103, T, C. By. Survey, included 1300 varas
porth and south snd 1900 varas esst snd west. & map
illustrating the location of these sectlons as they were
originally and as they were corrected is found st page 455
of 182 Texas Reports. Also & map lllustrating the same
thing is found in 101 8.9, (2¢) 803, in the case of Stanolind
vs. Btate. Reference to this map will show that sections 101
and 108, certificates for which wers originally owned by
¥iller, would have ineluded all the land from the south lige

of Runnels County School Land to the morth line of Block 194,

have,

Ihis would

and west, ;m%ﬁr#ﬁ#&&ﬂﬁ»%ﬁvlﬂﬁr patent for whieh
had been issued to I. 0. Yates, shes the litigation was ini-
tisted that culminated in the case of Miller vs. Yates.

: Likww&&wﬁ'mmlxﬁw;wwﬁ eleiming that Section 103
ought to be extended south to the north line of Block 134

to take in &n erea of the seme dimensions as Bection B4-1/8.

: Kﬁ%{ Holmes, claiming to be the holder of the ori-
ginal certificate upon Bection 102, was contending that such
section should be extended southeward so that its south line
would be coincident with the north lipne of Block 184, and sn
ares 815 varss north and south by 1900 veras esst and west
ggg of Section ¥4-1/2 would thereby be included in Section

, The writer of this article is extremely familiar
with this litigstion, as he came into the ease of HWiller vs.
Yates in 1te final aﬁ&gma in the Suprese Court of Texss, and

Stapolind 01l and Gas Company is now the owner of &n wﬁi and

gas leuse upon Section 84-1/R.

| The faets show, though, that under the original
field notes to Sections 101, 10% snd 103, as spproved by the
Commi ssioner of the General Lend Office, esch of those sec-
tions would have been given the land 1@5@,#&»&& north and
south and 1800 varas east and weast, thereby tsking in the
area from the south line of Runnels County SBchool Land on
the morth to the north line of Block 184 on the south, Cor-
rected fleld notes, however, had been returned for gach of
these three sections, cutting them back to 1208 varas north
and south, %Yhen this was done, the ares later patended as
Bection B4~1/% to fates was thereby left as vacant land. IU
was not known to either Mrs. Holues or ¥rs. Miller that it
was vacant land at the time they returned corrected fleld
notes or at the time Mrs. Hiller sccepted the patent on Bec-
tions 101 and 103, Seetion 102 had never been patented,
but such corrected field notes had been returned by Mrs.
Holmes and approved by the Land 0ffice.

-l8e
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theraefore, included an ares 1800 varas east









	74113
	74114
	74115
	74116
	74117
	74118
	74119
	74120
	74121
	74122
	74123
	74124
	74125
	74126
	74127
	74128
	74129

