PUBLIC SCHOOL LAND AND RE-SALE OF SUCH FORe

FEITED LANDG,
September 12, 1908.

, The f@llﬁWiﬁg observations ars suggested by Section
8e of the Land Law enacted by the Thirtieth Leglslature, Chapter
20} Sectlon Ge: ‘

 Two questions are presented, namely:

lst., When and how are lande forfeited under
the Act of 1907% Does this statute of 1907 provide for iﬂéﬁ
facto forfeitures, or is it necessary for the Gommiﬁaioﬁar of
the General Land Office to endorse the forfeiture upon the ob=
ligations of the purchaser, thereby consummating a forfelture
which was before incomplete?

2nd. Are such forfeited lands subject to sale
under the provisions of sgctioﬁ 8e without reference to the

provisions of relief of the General Land Law of 190B?
IPSO WACTO FORPEITURES,

It seems that the Act of 1905, Chapter 103, provid-
ing for sale and lease of public free school and asylum lands
contain no provision concerning forfeiture, savé and except
forfeitures for failure to settle upon land purchased within
the time prescribed by law, and failure to fille affidavit of
settlement within the time éreasribad by law, and transferring
the land prior to the filing of affidavit of settlement.

‘In other words, it seems that the Act of 1908 eoﬁtaﬁna
ne expreoss provisibn for forfeiture for failure to reside upon
or improve lands as by law required, leaving in foroé former

“Bratutes appliéable in such cases. 7
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It further appé&rs that we must look to the Act
of April 19, 1901, for provisions applicable to forfeitures for
non=occupancy and non-payment of interest.
Said Act of 1901, Chepter 128, Sectlon 3, provides:
"If any purchaser shall fail to reside upon
and improve in good faith the land purchased by him,
as required by law, he shall forfeit said land end all

payments made thereon to the State to the same extent

as for the non-payment of interest, and such land shall be

agaln upon the market as if no such sale and forfeiture

had occurred, and all forfeitures for non-occupancy shall

have the effect of placing the land upon the merket with-
out any action on the part of the Commissioner of the

General Land Office".
The provisions of the Aot of April 14, 1895, Chapter

47, Section 11, upon thawsubjamt of forfeitures, it will be
noted, is very similar to the above quoted provisions of said
Aot of 1901, tha provisions of sald Act of 1895 being:
"If any purchaser shall fail to reside upon
~and improve in good falth the land purchased by him,
he shall forfeit said land and all payments made thereon

to the State, in the same mamnner as for non-payment of

interest, and such lands shall be again for sale as if
no such ﬁalexand forfeiture had occurred".
In the foregoing quotations from the statutes of
1901 and 1895, the portions of sald statutes, respectively,

which differ from each other in any respect are underscored.

It will be noted that the Act of 1895 declares that

forfeitures therein specified shall be "in the same manmner”,

while the statute of 1901 provides that such forfeitures shall

be"to the same extent" as for non-payment of interest. It will

also be noted that the Act of 1901 contains some added provi-

gions at the close of the above guotation which are not'‘ound
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in the Act of 1895, said additional clause referring to the
placing of the land upon the market without action by the
Commigsioner of the &anarai Land Office.

This statute of 1901, so far as the above gquoted
provisions are concerned, seems to take the place of the
corresponding provisions in the statute of ?895. Said statute
of 1901 is not an ipso facto forfeiture statute.

This wae decided by the Supreme CGourt in Adame
ve, Terrell, 107 S.W.R., B538.

In that case Judge Gains reviews the aforesaid fore
feiture provisions of saild Acts of 1895 and 1901. H@ltreaﬁa
the two statutes as substantially to the same effeoct, so far
as such Torfeitures are concerned. In'aub$tmmce, he treats
the clause "to the seme extent®™ in the Act of 1901 as equi-
valent to the clause of "in the same manner" in said Act of
1898,

The controlling idea in sald Adams Case appears to
be that the clause "to the same extent" as for non-payment of
interest restricts the meaning and scope of the provision that
the purchaser shall forfeit his lands and all payments wade
thereon, Jjust as the c¢lause "in the same manmer" restricted
the effect and scope of the fdrfaiture provision of the Act
of 1895; the idea being that inasmuch as the forfeiture Pro=
vided for by the Act of 1901 was to be énly "to the game oxX=
tent" as forfeitures for non=payment Qf-interest and forf@if
tures for non-payment of interest di® do neﬁ become effective
or operative until the endorsement of such forfeiture by the
Commissioner of the General Land Office upon ﬁh@ purchaserts
obligations fmr balance of purchase money, it must be hald
that the purpose of the Aect of 1901 was to require the ene
dorsement of forfeiture by the Commissioner upon aunh‘mbliu
gations of the purchaser, as a conditioned precedent to the

forfelture and as, in fact, being that each constitutes the

actual forfeiture for noneoccupancy.
” Coenille ™ NS 481
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Inasmuch as the law looks with disfavor upon fore
feitures, this conclusion of ih@ court in the Adams Case
appears to be correct,

But when we turn to a condideration of correspon=
ding fdnf@ltura provisions in the Act of 1907, we find that
they are very different from thaéa4aa@ forth in either the
Act of 1895 or the Act of 1901, above quoted.

Section 8e, of Chapter 20, of the ﬁanaral‘LaW$
of' 1907, likewise epecifles various grounds for forfeiture,
same being as follows:

1, Pailure to settle upon the land purchased within
the required time;

2+ Failure to flle in the Land Office the affidavit

i,

of ﬁ@ttl@mkl

within the required time;

8, Fallure to comply with the law as to residence

ou the land; and,

4, An execution of a transfer contrary to the pro-
visione of said Act of 1907.

The Act of 1907 declares that for any of these things
a purchaser "shall forfeit the land and all payments made therew
on to the fund to which the land belongs, and when the Come
missioner shall be sufficiently informed of the facts which

operate as a forfeiture, he shall cancel the award or sale

by noting the fact of forfeiture on the obligation and mail
notice of that fact to the proper county clerk. Such land
shall not be subject to sale again at a less price then the
former sale price, unless the Commisesioner shall have re=
appraised the land at a less price, after noting the fact of
forfeiture"”,

In each instance, the clause "Pact of forfeiture"
reade "act of forfeiture; but it is obvious that by the word
Bact"? ghs)WOr& ffact" was really meant, 'H@te the declaration

that the Commissioner shall cancel the award ¢f sale by noting
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the fact of forfeiture on the obligation and that he shall

mail notice of that fact to the proper coungy clerk, It
appears that the words "that fact" and "the fact® are correla-
tive terms and that the words "that fact" refer back to the

words "the fact of forfeiture®.

It will be observed that the Commiseioner 16 direct-
ed to cancel the award of sale when he is sufficiently informe
ed of "the facts which operate as a forfeiture”. This pro= :
vision plainly contemplates that some one or moré of the
grounds of forfeiture specified in this Act of 1907, and above
enumerated, shall in and of themseivea operate as & f@rfaiture
and the duty of the Commissionsr to make a record of such pre=
existing and already accomplished forfeitures arises upon his
being sufficiently informed of the fact that such forfeiture
has occurred by reason of the existence of one or more of the
grounds specified in this Act of 1907, and hereinabove enum
erated. ‘

The aubaeqnentvpvbtions of the above quoted provie
aions of the Aet of 1907 pertain only to the matter of sube
sequent salee of such forfeited lands, and have nothing to
do with the manmer or time of such forfeitures, and follow
merely as consequences of such forfeiture, Whatever diffi-
culties there may be in determining the effect and meaning
of such subsequent provisions=--whether they be construed as
providihg independently for sale of such forfeited lands at
or subseguent to some certain time, or the happening of some
contingency, or whether such subsequent provisions are to be
construed as mere restrictione concerning price, in connection
with pre-existing provisions of earlier laws concerning resale
of forfeited lands, cannot, in any wise, @fféct the forégoing
question as to whether or not this Act of 1907 does or does

not provide for ipso facto forfeitures,

Coterle  )S94-89
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RESALE OF FORBEITED LANDS.

We have seen that Section 6e of the Act of 1907
containe the following provisions concerning the re-sale of
lands which have been forf@iﬁed uﬁd@r that Section: '

' "Such lands shall not be subject to sale
again at a less price than the former sale price,
‘unlasm the Commiseloner shall have reappraised the
land at a less price, after noting the fact of for-
feiture".,

The firset inquiry whiah here suggests itself ig,
waré these provisions intended to put the land back on the
ﬁarkat independently of the provision of pre-existing laws,
or were they intended to merely fix the minimum price at
which such forfeited lands may be sold by the Commissioner
when again placed upon the market under the provisions of
previous 1&%9.

In other words, was it the purpose of the last
quoted provisions in this Act of 1907 to put such forfeited
lands back on the market or to fix a minimum price upon such
lands. ‘

In thie connection, it will be met@ﬁ’that the above
quoted Act of 1901 provides that "all forfeitures xkuk% for
- non=occupancy shall have the effect of placing the land upon
the market without any agtion whatever on the part of the Come
missioner of the General Land Office®, and that the above
for sale as if no such sale and forfeiture had ocourred”;
while thie Act of 1905 utterly fails to declare that such
forfeited lands shall be again subject to sale or that such
forfait@aw shall have the effect d‘}plaeing the land upon
thé market without acting by the Gammi%mioner ar the General
Land Office, or that sald Commissioner shall again place the

land upon the market.
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By what, if any, statute are lands which are forw
feited for non=-occupancy, under the Act Ofl19@7, again plaaad
upon the market?

Parenthetically we may inquire whether ér not the
above aquoted forfeiture proviﬂiané of the Act of 1907 apply
to any sale made prior to the taking effect of that Act.

The provision in the Act of 1907 declaring that
lands shall not be subject to sale for less than the minie
mum price therein prescribed indicates, inferentially at
laasﬁ, that they may be sold for not less than that mini-
mum price; but must not the Commissioner have more substan-
tial authority for again placing the lands on the market?

If not, what'if any was the necessity for incor-
'porating along with the above forfeiture provisions of said
Actsof 1895 and 1901, respectively, express authority for
ag&in placing the forfeited lands upon the market?

If it had been the purpose of the Legislature in
this Section 8e of this Act of 1907, to expressly place such
forfeited lands upon the market, independently of any other
provision of law, that could have been accdmplished by the

use of a fewadditional words in the same sentence, which fixes

4KM$Mﬁmﬂ$‘76%ﬁﬂ
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the minimum price upon such lands when again placed upon the
market, It is true that these provision of sald Section 6e
@vid@ntiy contemplate that the lands ehall again be placed
upon the market after such forfeiture--else there would be
no sense in fixing the minimum price upon such lands,

But the question reverts: What statute places
such lands upon the market after such forfeiture? Sestfan
4 of the Act of 1905 provides that in case of forfeiture for
fallure of ah applicant to make and file affidavit and pr@of
of settlement as therein provided, and within the time speci=-
fied, the Commissioners "shall endorse that fact upon his
application, cancelling the same, and immediately place the
same upon the market by notice to the clerk, fixing the date
not less than thirty days thereafter when applications may be
filed for the purchase thereof®,

Here again we fing in connection with statutory
provisions for Porfeiture express authority for agaln place
ing the land on the market for sale. Indeed, it seems to
have been the policy of the i&w in 81l instances wherein
provision is made for forfeiture to provide in that conhe=
nection for again placing the forfeitad‘land upon the markets
but as we have seen no such provision is found in the Section
of the Act of 1907 providing for forfelture forhonwocaupahcy.

It may be that the proper solution of this difficulty
may be reached thusi

let. The Constitutional mandate is that the publie
school lands shall be sold.

£nd., The General Law makes provision for sale in
the first instance of lands belonging to the public school fund.

| drd., The Aét of 1907 provides for forfeiture of such
lands fOr NON=-0cCUpPancy. ' |

4th, When such forfeiture for non-~occupancy occurs,

such Porfeited lande revert to their original status, precisely

‘7£$uﬁmaﬁ“95%92w -
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as though no sale thereof had been made and are, consequently,
gub ject to sale as in the first inctance under saig general
provisibma of law and said constitutional prnviﬁimné. The
only restriction or limitation upon such resale being that
they shall not be sold for less than the former sale price

thereof, unless the Commissioner shall have reapprasised the

land at a less price after noting the fact of forfeiture., This

line of reasoning involves the idea that when a forfeiture Pfor

non=occupancy occurs under the Act of 1207 saild forfeited lande

are 8o instantl upon the market for sale after any overt act
upon the part of the Commissioner to place such lands upon
the market again,

This seems to be the proper solution of the matter,

However, these addlitional questions remain for*
conaideration:

Where lands are forfeited under the Act of 1907
for non=-occupancy, are they, in fact, subject to sale béfore
the Commissioner notes the forfeiture upon his records as by
law required, or must such endorsement of forfeiture by the
Commissioner upon his records aforesaid preéed@ the filing
of an application to purchase such forfeited landa,

It would seem that inasmuch as the forfeiture for
non~ocoupandy is, by the terms of the statute of 1907, ipso
gﬁggg a8 we have seen above, it must be held that the lands
80 fa&faited are immediatély upon the market for sale without
walting for the Commissioner to note the fact of forfeiture
upon his records. This seems to have been in contemplation
by the Legimlatura in enacting that portion of said Section
8e of the Act of 1907 which fixes the minimum price of such

forfelted lands at not less than the price at which such lands

were formerly sold, unless the Qommissioner shall have reappraise

ed the land at a less price after noting the fact of forfeiture.

This provision fixing such minimum price safe=-guards the public
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free school fund until the Commissioner shall have had oppor-
tunity for noting the fact of forfelture to revaim@ such lands
and also deters would be purchasers of such lands who seek to
buy them in the first insteance and before forfeliture for none
occupancy from buying such lands at a high price and above the
appraised value thereof and then failing to settle thereon or
to make affidavit and proof of settlement in the manner and
within the time required by law, paying only the first payment
for sald lands, suffering a forfeiture of the sales tp them
in consequence of such default upon their own part and then
buying the same lands at the forgier appraieed price thereof,
_when they had, in écmp@titian frém other bidders, and thereby
obtaining such lands at & very low price without competition,
thus practically nullifying and defeating the competﬁﬁive bid
provision of the law.

To hold that the Act of 1907 provides for ipso facto

forfeitures for non-occupancy and that the lands so forfeited
are $o ihat&nﬁiv&nd without waiting for any action whatever
by the Commissioner of the General Land Office apparently har;
monizes all the provisions of Section 6e of said Act of 1907,
and gives full effect to the intention of the L@gi@iatur@,whieh'
enacted that statute, carrying into effect the constitutional
mandate that the lands shall be sold and at the same time
preserving the beneficial proviaionaAof immd law relating to
competitive bids,
These furtherquestions are also sugg@stadi

Where lands are sold under the Act of 1907
end forfeiture occurs for failure to settle wikthin the tiﬁe
prescribed by law, or for failure to file the affidavit and
proof of settlement within the time required, or for securing
a transfer within lees than one year after date of award, are

such forfeitures ipso facto, or do such forfeitures occur only

when the Commissioner endorses such forfeiture upon his records

Cornle W 1S549 4
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and when are such forfeited landse again upon the market for sale.
It would seem that the proviaiona of Bection 6o
of this Act of 1907 concerning forfeiture applies alike and
,aheuld be cmnstru@d alike to each and all of the various
- graunaﬁ of forf@ifur@ therein specified and that whatever
. may . be the graundigmrfaiture as specified in sald Section 8e,

it*whnuld be held that the forfeiture is ipso fecto and that

whara forf&i+uraa ococur for failure to make settlement in due
’;~time, or for failure to file affidavit of settlement within the

'time preﬂornbad by law, or for making a transfer contrary to

‘the provisions of said statute, the lands are again immediately

ai f upan the market for sale, juest as in the case of forfeiture

S e S

e for NnoN=o0coupancy .

In other words, it seems reagonably al@ar thmJ all
"forfaituree prmviﬁag for in said Section 8e of uh@ Act of

(fjtﬁv” }52907 are/ i mzéé’faatégforfeitures and that all lands so fore

1y upom the market again for sale, jumt

elt are @51M ;

9 e o]
/ f" i o

gwhe aqgaauainnﬁ above indicated are in accordanea ”

oo ‘mting”pnaciiﬁe and custom of the &amar&l Land

“rhgae rio tes are not intended as any i3

ion but are made merely a&s a memorandum to serve as a basis

for further consideration of the questions above mentioned.
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