es+« PUBLIC LANDS=:-MINERAL ACT COF 1913....

A person owning an undivided interest (whether of 40, 50, 60
or other per cent) in a tract of land filed on for mineral
purposes, under the Mineral Act of 1913, may not file on
another maximun aaraago undar aaid Aat. Kl o )

The rmstriction eontainad in Seotion 10 of said Act should be
construed so as to linit & person to 1280 or 1000 acres
whether owned or controlled solely or by joint ownership
or by ownership of corporate stock.
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Hon. J. T. Robison, Com'r

General Land Office,

Austin, Texas.

Dear 8ir:
In your letter of May the 2lst you refer to SBection 10 of
the Mineral Act of 1913, which Section is as follows:
"No person, ac=sociation of persons, corporate or other-
wise, shall hold or own at one tine by pemit or lease,
direct or through assignment, nor hold or own a cantrollw
ing interest in more than two sections of 640 acres each,
more or less, of surveyed school land, University, Asylum
or other public land, nor more than 1280 acres of islands,
lakes, bays, narshes, reefs, or unsurveyed school, Univer-
sity, or Asylunm or other public land in any undeveloped

field nor nore than one thousand acres within ten niles
of any producing oll or ges well."

You desire a construction of the limitation contained in
the above gection, submitting the following question:

"Suppose one files on the maximum guantity then sells an

undivided 4/10 or 40% interest or sells an undivided half

interest or 50%, or sells an undivided 6/10 interest or

‘ 60%, can either of such persons so selling then fila on
snother maximum aaruaga?“

~We are of the opinion<that “the - mnction abcva rafarred to
should be given a liberal construction to accomplish what we
believe to be the purpose of the law and so as to prevent dis-
criminations for which there is no reason.
It is our opinion that it is the purpose of the law to

restrict one person to ownership of or control over 1280 acres
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or 1000 acres, as the case may be, whether the person owns the
land solely or whether his ownership or interest in it consists
of an undividad interest or of ownership of stock in a corpora=-
tion having the minafal rights in the land: For example: A
person who owns an uﬁdividad 40% interest in 1280 acres should
be permitted in his own name to file on 60% of 1280 acres, or
768 acres. He would thus have ownership or control over the full
smount of 1280 acres. If the same person damired to acguire
the mineral right in land, not solely, buti together with sone
other person, he could scquire an interest of 60% in another
1280 aarée in addition to his 40% interest in the first 1280 a-
cres.

Similarly, a person owning an undivided interest of 50% in
1280 acres should be permitted to acéuira in his own name the
mineral right in 640 acres, or he should be permitted to ac-
quire a one-half interest in the mineral right to 1280 acres. A
person owning an undivided 6Q%vintera$t in 1280 scres should be
permitted to acquire in his own name the mineral right in 512 a-
cres, or he should be permitted to acquire &n undivided 40% inte
erest in 1280 acres.

1t follows from the foregoing construction that none of the
persons named in your letter could file on another maxirun acre=-
age, but each of them could file on such additional acreage as
above indicated.

Yours very truly,

G. B, Bmedley,
Assistant Attorney General.

GBS/FKT
This opinion has been pa-sed upon, approved by this De=
partment in axacutiv& gession and is now ordered recorded.

Bo ?9 Looney,
Attorney Ceneral.
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Chapter 173, General Leaws Thirty-third Legisiature.

- 1w

Aﬂ appliaatinn far 8 survey madn under Section 4 of the lliner=
al Act of 1913 does not so fix the status of the land as 10
prohibit other applications within 90 days from the time of
the filing of the first application; and if the first appli-
cant fails to have the land surveyed within the 90 days, a
‘second applicant, whose application was filed before the ex-
.piration of the 90 days from the date of the first applica-
tion, may fix his rights to a permit, provided, the survey is
rade under his application within the 90 days and the field
notes filed in the Land Office, as required by law. \

IF a person makes application for the maximum acreage under
Section 4 and makes a second application within 90 days from
the date of the first applicstion and has the land surveyed,

not under the first application, but under the second appli=-
cation, the second application is valid.
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Hon, J. T. Robison, Conm'r
General Land Office,
Augtin, T e x a 8.
Dear 3ir:

In your letter of May the 4th, you submit three questions
arising out of Chapter 173, General Laws of the Thirty-third
Legislature, being what is known as the Minersl Act of 1913.
These gquestions all relate to applications for the purpose of
obtaining pemits to praapmet on’unsurvayad public land, sube-
nerged land, etc.. under sactiaﬂ 4 of the Act. |

. The firﬂt quaatien aubmittﬂd deg - whathar 8 qacﬁnd appllna~
tion ig valid when made within 90 days from a firut applicatian 
for the same land, the first applicant not having & survey made
under his application.

The method prescribed by Section 4 for obtaining the

right to prospect for oil or gas on unsurveyed public school
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land, submerged land, etec., is as follows: The applicant first
files with the county surveyor an application to have the par-
ticular tract of land surveyed. The surveyor is required to
file and record this application and within 90 days from the
time of the filing to survey the land and to deliver to the ap-
plicant the field notes and the original app;iaatian. These
papers must then be filed in the General Land Office within 90
days after the tine the application was filed with the county
surveyor.

By Section 5, it is provided that if upon exanination the
papers are found to be correct and in compliance with the Act,
the applicant shall be entitled to the right to prospect for
oil or gas upon the land, and the Commissioner shall issue to
the applicant a permit. _

This Act contains no provision prohibiting the filing of
other spplications with the county surveyor within the 90 days.
1t is to be observed also that the steps by which the right to
the permit is acquired are very similar to the steps by which
one purchases unsurveyed public school land. In each case the
original application for the purpose of obfaining a proper de-
scription and aorréctly defining the land is made to the comnty
surveyor; in esch casse the field noles made by the county sure
veyor are required to be made and filed in the General Land Gf-
fice within a certain time; and in e=ach case ﬁhe application
for the purchase or the permit is filed in the General Land Of-
fice and the avidenén of th@‘purghase or of the right to prose
pect, being in the one case the award and in the other the per-
alt. 1o iméumd by “%2 Commispioner of the General Land Office.
It has been held that the application to the county aurvayor
for the purpose of purchasing unsurveyed public school land
does not fix a right in the lsnd, but tﬁat it is merely a pre=-
liminary step toward the acquisition of the land which is ac-
quired after the field notes are approved by the Commissioner

and the application to purchasse is filed in the General Land

Y oas
Cotomnley ¥ F < e o e




J aT wﬁn""&"

Office.
' Adeir vs. Hays, 72 S.W. 256.

It appesrs likewise thét the application té the county
surveyor for the purpose af‘prcﬁpaatingffor‘ail on snsurveyed
gublie school land, ete., is but » preliminary step toward the
scquisition of the permit and does not fix of 1tself any'right}
té prospect for oil in the land. The other stepsrust be taken.
It is true, of aaursa; that if the applicant follows up his
original application to the county surveyor, has the land sur-
veyed and the field notes filed in the Land Office in the tinme
required by law, he is entitled to the permit; that is, that
the first person who makes the application to the county sure
veyor for the particuler land fixes his right to acquire the
permit by taking the subsequent steps, but there is no reason
why he may not abandan the right thus fixed by failing to take
such steps in the time required by law.

We note tha'sugguaticn that by filing with the county
surveyor an application and failing to have the land surveyed
& person may retard the development of the partécular area,
or that a aomhinatién of persons, by filing & series of applie
cations and failing to have the land surveyed, might retard
the development of the land. It is perhaps trﬁa that other
persons night assume that the persons filing such applications
were acting in good faith and would have the land surveyed un-
der the rights fixed by them, and this nmight, in some cases,
slightly retard gha”d@vaiapmant of the particular tarritafy,
but a third person, not in the combination, could file his appli-
cation for a survey at any time and could acquire a right to a
pernit by taking the other steps under the gtatute, in the event
the prior applicant ﬁid not take the atsbs to fix hie right. In
many cases a contrary holding, that is, a holding that an applie
cation for‘aurvay would render other applications invalid if

nade within 90 days, would result also in retarding the devel-
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opment of the srea, and under such holding & combination of
persong, not acting in good faith, would also be able to induce
other persons not to file on the land through a series of fil-
ings 90 days apart.

We therefore advise you, in response to your firwt'queau
tion, that the application by the second applieatiun within 90
days from the date of the first application is valid and that
if the first applicant does not comply with the law the second
applicent by complying with the law may obtain a right to &

Your second question is as follows:

"A and B file as above stated (that is, B files within 90

days from the date of A's filing) and C also files after

the expiration of A's time, but within 90 days after B

files. Are B's application and survey superior to C's?"

Replying to this question, we advise you, for the ressons
above stated, that in such case B may acquire the right to a
pernit by having the survey made and otherwise complying with the
law, in the event A does not have s survey made and does not come
ply with the law. If neither A nor B has the land surveyed and
otherwise complies with the law, then C, by having his survey
made and by complying with the law, nay obtain the right to a

pernit.

Your third question is whether a person who files with the
county surveyor, under Section 4, an application for the raxi-
muri  acreage and does not have s survey made under such epplica-
tion, but within 90 days from its date files a second applica-
ﬁicn, acquires any right by virtue of the gecond appliqatian.

Section & of the Agt, ‘as anended at the First Called Sess
gion of the Thirty-third Leglelature, containe the following:

" « o Locations and surveys under this section shall

not exceed 1280 acres in undevseloped territory and not

exceeding 1000 acres within ten miles of & producing

gas or oil well. . .*

Section 10 of the Act, as emended by the First Called Ses-
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sagsion, is as follows:

"No person, associstion of persons, corporate or

otherwise, shall hold or own at one time by permit

or lease, direct or through assignment, nor hold

or own a controlling interest in more than two

gections of 640 acres each, rore or less, of sur-

veyed school land, University, Asylum or other

public land, nor nore than 1280 acres of islands,

lakes, bays, marshes, reefs or wnsurveyed school,

University, or Asylum or other public land in any un-

developed field nor more than one thousand acres

within ten miles of any producing oil or gas well.®

A reading of these two sections of the law shows the
purpose of the Legislature that no person or corporation shall
obtain or hold the right to prospect for or to take oil or gas
from a greater acreage than that prescribved by the law. OUne
application, of course, can not be for more than 1280 acres or
1000 acres, as the case may be, and a person who has obtained
a permit or lease covering 1280 acres or 1000 acres nen not ob-
tain a permit or leasse on other land.

For the remsons stated in amswering your first question,
however, we see no resson why the second application by &
person who has made application for the maximum screage, but
who has failed to have the land surveyed, is invelid. The make
ing of the second application in such case should be treated as
en abandonment of the first application. The law leaves it
with the applicant after the survey is made to file the field notes
and his applicatbon in the Land Office within 100 days from the
date of the application, and we know of no reason why the prelin-
inary right acquired by the first application may not be aban~-
doned by the applicant. We therefore advise you that, in the
case stated in your letter, the second application would be valid.

Very truly yours,

G. B. Snmedley,
Assistant Attorney Genersl.

This opinion has been passed upon, &sp-
proved by this Department in executive
segsion and is now ordered recorded.

C. M. Cureton,
Acting Attorney General.
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