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J. T. ROBISON, Commis

purchaser, under the Ae ax' W}, of school land m the &m%.
net at the time »g sale known to contain mma, m m&w&x
and in good mw #,:meﬁf’%_ m& sold by the Ssate autl 4

cha ;_;m with the duty, as mﬂm 1ax

wfwu to aimmww mmu and a x‘mh% of the Btate mm% if
discovered, '
The MM here are that the land involved was sold in
1885 w the Btat he 2 3 to William
under the act with wmﬁwi of the sel land
ull power to classify them .
%ﬁ land was wxmﬁﬁw by, m
| yng as such, 8o far as
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known to contain any minerals and there was no reason to believe
that amy were mam% the surface. At that time there had

to the sale indicating any mmm%m by the wm of any
minerals that might in the future be found inm the land, or the
| | e thereto if found, ' |
he ‘,L"-*’:fum#,\ ) reene, seeks a mandamus to compel
the Land Commiseiomer %o issue him, under the Act of 1913, &
yﬁm’& to mmﬂ on m land xw asi.x and natura) m. L8
on is that agcerding to m At of waa 81l | 8 ix
of m land w mmﬂm, and mm tm title *ﬁa them m yﬂ im m
Btate; and aecordingly thot mﬁw m Act of &%3 W mm. _
through the Land Mm&m, has authority te gmm him a permit
to prospect on the land for the diseover; r of mm and gm. and m
his M‘tw to comply with the ix&%m act, should mlm@t am sueh
8 wmii»

_ On the }.M &m ning the mmmm mmmm there
wes a conflict of views between the then Attorney General, lir
Looney, the legal adviser of the Land Depar ment, the Co

. missioner, ir. Robison, the awamy General helding that unde:
the eﬁwmwmm of the sale te Armstrong the title all
minerals passed with the title to the land, and the Mwﬁm
helding thet they did not, whien, if correct, would m 1% in

® = . @a&ﬁ Seeoy
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in this language:

a

Y

peared in the case in opposition to the relator's suit.
*m&m&w. as was his right in the view of the court,
also appeared to urge his position

versy have, with the court's wmmm filed
uments on both sides of the question, Ve have
‘ Wkﬁmﬂm to ﬁ&l of ﬁsm.
Hindful of W m@‘ of the Wﬁ%m. o &*
fecta ‘Wﬁh the rights of settlers m bought schoel land :
the Act of 1883 and the migma of the State 4@ m
Yy Tepose ia” them, it m had our mature considerat:
Llike most quel ;‘f;_zmx. a good deal may be said in arguwent o
beth M&M of it. But the law of the case, « the r ,
of it under & ' mined by the law, is in our opini

The basis of the relator's contention is the
rvation to the Btate of mineralrs in school and nmw i
expressed in Section 14 of the Aet of April 12,1883,
ff,‘z*n m. Volune 9, page "

s01d or leased under this act ave
reserved by the State for the m
ne fund to which the land m

. I
Coterilee, 75 o2
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not pass with the title to the land in its sale m&
ain in the government, Mw e ,
Court of m United State

~ ther than mineral imﬁ@ that 1t wae sti11 &a the
government, and the minerals m%ﬂ were WW‘% e ﬁ.,‘{
priation m&w windug atinds whe e  _ :
with the Fight in the prospector, of course, to faly explore
the land within the area of nis elaim for their éﬁay; »

In a1l such ceses thet court has held, by unbroken 1 e of
decision and in opinions

passed to m ,:,,,;‘-f;,mm ﬁm& M" up ta mw time ¢ ey were mot
known to be in the land, they Wam, if afterw vered,
with m land, the w&%w’m ii"&;f“ re ,

the time of his mequisition of the ﬁium and m& M# Mgh%
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0 the land in virtue of his %&%m eould not be ammw, im:
wﬁmﬁ or, as m,am be, in effeect rendered :

De: ~:’;¥m&m& ve. mm, 115 zaf.a., 392; Dav
UeBe, 507; Dower vs m«mm, 1531 ’ii..&“ 658,

The same holding has beem mﬁa by that court
where the W%&m from the grant was "mineral 1 nstead
of "minerals in the l=nd®, Shaw v, Kﬂxm, 170 ﬁ.ﬁ.,ﬁ
312; Burke vs. Southern Pacifie Railreoad Comp ny, 234 U, ﬁ‘,

A8 stated in one of the opim: ‘tam, this holding

i in wmw with %ﬁ mmm mﬂmﬂim of such mma%m

by the courts of the mineral ﬁwm, both State and Feder
It is in sccord with the unbroken rulings of the Department of
the Interior, in the exereise of whose Jurisdiction the qu ;
& frequently arisen, It was the holding of L, Q. ﬂ.xmw
when st the head of that department of the Federal Go Syame
Attempt is made to here distinguf lecs
but they camnot be distinguished,  Those which deal wi:
reservations of “mimerals® sre decisive of this mﬁ&in fact,
hos: mw relate to mmwtma of mm land® are mmmm
of it in principle - ’
On m question aa to where the title sz,
1ce between o reservation from

there is in substance ne differe
a grent of "minerals in land", and a re

COtenee 4+ 9= GOL

servation of WMM land"®,

e S
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~ what it wants to sell and what it wants to reserve

Ome is mﬁm as Mrwa ly a reservation a8 the amx. and m

wm of w wm States holds as the
law of m«h cases that W,\mmm%m be of "minerals” it
i nly kriown to efist when the gmwmt*m
%*m % m M.M passes; M‘ it be of "mi: eral lands®, it
applies only to lands known te be awk up to the same point
time, If at that time mmmm, in the ome mm; are mt
<now | to exist in the particular xm or if in the o#) ‘
tm land M not known te be mineral, the title thereto passe

adopted the same rule of decision,
fourt inm the holding. It

mndell vs, Wm % Ww 5%’4- ;
Te sustain the w&a&w’n contention these decisions
 ignored, and repudiated,
m in our opinien sound SWe
the fair and open pelicy which ought to Bharacteriz
legislation and wmm we mmmw m im'&mm, to chareseterize
this xmhm%mw the poliey vereignty fo
the full ym%ﬂim a&' its Mth MMMM before m MQ
» with the

full mammty to aseertain, m such cases as this ther
there is any mimeral in the land or reason to belteve there is
to classify it as such and sell it as such, or wwm Mm %ﬁ
surface snd the minerals wwamz;;, but requiring, if me mine:
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Btate to obtain w& th

‘ﬂwwatﬁm from the grant was w ”miam* or Muamu* a8

are found or believed to exist and the land is in good faith
classified as other then mimeral end is sold in the mmx by
Mﬁh MM that sueh is its mtwm Mﬁ that Mﬁ
bal determination of its character upen mw the
earned purchaser may rely, in the belief that his
title pmm, or the manm that &@ﬁa&itﬁ% *&Mm, - ﬁxﬁ.ah the
law says, generally, shall be the amm% of right -, mean what
they say and their face imports and are not mmm to reservations
and exeeptions not expressed but u,’y te be found buried in 8
statute of which he may heve mm» ’M@ﬁ They enable the
time it m@mlﬁ do so the full bemefit uﬁ‘
such a reservation, and tw alike ymtw«k the rights of the
ettler who has dealt fairly with the Btate upon what smounts
to an assurance by the State that the land sold him has beem
iwmmimﬁbw by it and found not to be mimeral in @h&ma%&*"m
hence in the future will ’M exempt frm Mfﬁmﬁ by amwa m
certain whether it contains m@r
with our notions of common Mgm snd justice, They deserve
to stand as the law,
Davis vs, Weibbold Wﬂ ﬂimmm the m:mm
of the mm@ States Supreme Court - in cases where the aw

1 ls or not. They aecord

distinguished from mmm mm* The suit was ’W a Emm‘w
of a mining claim for the Mmmwim of ce B
his e¢laim, m title to ces "u lots ‘within the ;wmim

was held by the defendant mm gmt by the gwam% for towme
site purposes executed before m niﬂing right was mﬁma. The

rtain pre

~ question was whether the title to certain minerals mot mm te

Cowerilett 75606
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ined in the mm of the ﬁwﬁmémt when the ﬁ&m;: :
#mﬂm*w title to them, passed with that title, amm its
decision %%m&mﬁ the right of the ‘maimtizﬁf to wnmm&m
for the purpose of prospecting %mm his minin, g ol %
is this possession to whieh the court refe: ed in the w&u&m
where ii{ speaks of 'the defendant Mﬁg deprived of
@Mm#h It was a suit for ymmﬂ&m, %ﬁ’ the
relator, Greene, had ;@wma&a _ yam'k under the Act of mm
and were suing for possession of wﬂa&m W‘% of this land in
order to exereise the right te ymwyw% under I ﬁM’&g
cases would be identical. A8 it is, the question determinat
of both is Mmtim and its &miﬁm equally m@%%ﬁ%.( " m
Town-site Act, the source of m right to the Mx‘mﬁmﬁ% &ﬁm,
as m Aet of 1%3 is the mxmm of the right to the :&:.,_“:; here,
contained WM declaration: :

"No ti;]rf;af ML be amm

ey W mmam wmum of ﬁ%w
mym m m Mm of gold, aﬁlmxf,

ining mm ﬁz wamﬂmm mhel

existing im, ; ,
It would be difficult te uwm more mzﬂm than MK Mu
language that ie title to m MMM& of gold, nm'mm

me: the 1m, but that sueh ti%ﬂ wan maamad and mmﬁ remain in
the @ammm. 7 ’
pinion it was m&m

= T .
Coenler & 95607
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"ihen the entry of the town site
was Mﬁ and the patent imsued, snd the sal
m made to the defendant of the lots held by
nm, it was not known - at Mmm it does not

appear that 1% wus ‘mm - %sha‘k ﬁwm were a:ny
valuable mineral lands within the town site,
and the m@w‘m&ﬁ e;nm,m is whether in m
absence of this knowledge the defendant can be
deprived under the laws of the United States

- of ihe premises mﬁm&& and ocoupied ?ay him
because of a m’@%wﬁmﬁ ﬁi”ﬁ%ﬂ&y of mmma
m them and the issue of & gﬁ%at to the dis-

rer, After much consideration we have

m ‘M the Mm}.m&% that this wm&m m‘k
be answered in the ma%m,, |
Further in the @gmxm, after directing gmmmm
to the ztm# that the terms of ‘the reservetion were te be rea {
- rights to minerals

connection with the @lams pmtwﬁmg existin

‘and with the qm&ﬁamim Mf&,; 1ly accompanyin

acts of Congress of mineral lm&a fwm grent or mu, - m
rtion w the Aet of April 12, i&%,

te be read ktxx the light of the #Q!ZWW&@’ m% of ﬁw seme
miﬂa;ﬁ%, that is, ﬁhﬁ Aet m&' April 14, 1883, {%
Lews, 406), which provided for the issuance by the
of mining rights for mﬁmmm m the same lands mm wﬂh by
the Aot of April 12, 1883, and wmm,, as declared vy this court
in Mining Company vs. Rogan, 95 ﬁmﬁ, 454, imposed upon the
m& W powers in %&*ﬁﬂﬁ% %h@wm that "imvolved m W

Cornte, H 75 bos
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of %m%mw ap i’w as practics
Lands o be sold contained mimerals"

”M m, they mt be mm,
we think, merely to W@M‘Mt the passage
of title under the ym%%@xm of the town
site \mm to mmm aﬁf @ﬁlﬁ,‘. amm@*,i m{m; ax

or copper, yhieh axe knows Lo sxist
issue of the iimmﬁ.m wmﬁ, and to
‘mining claime and mining pocsessions in re=
speet to which sue¢
‘taken under the law or customs of miners &s

to render them valid, ereating = property

right in the holder, and mot to prohibit the
mmamim for all time of mu which m ,
ed unknown in the depths of the m"mo* '

2 proceedings hove beem

*If land, which a party has
seed and peacefully

actually awmyud posses
enjoyed for e :img mx’im of years, emmms
title w&w a yaﬂm of the tm%a Btates
fifteen years old, cen be mmmé upon and
' mu@wmﬁ for a mm ‘ﬁg w trespasser m
chooses to do mo, and & mine being found,
© the mine can be located, and teken out of




rest in wmﬂw; '

the patent on the vogue mﬁ mamm ex=
M»ﬁim of the patent in qu |
whi ¢h wcimﬁ 21l mineral &m@m should
any be Mm to 'Ma% in the tracts of
land described -, it cen be dome fifty,
or a hundred years hence, and the patent
instesd of being & muniment of title upen
whieh the patentee or his grentees cam
sould be but a delusion

question - m

$he ammtm m&hﬂz declares:

puildings for wﬂ&maﬁ and mﬁm&;

"In ewmwm%w these views it 1s
o be borme in mind also, that the object of
the town-site nct was to afford relief to

' immmw of eities m@ towns upon the mmm

'imﬂﬁ, by mﬁng %m’m to m lands ﬁmmm kw'
them, and thus iumﬁﬁ them to erect mmm

such protection many towns have grown up

usly to the pat

part of the W‘i&ia

ﬂﬁh W&Mmﬁ ai" mﬁ& m&m for ﬂmt '

Coterne, B 75640
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by their xmmmw were subject to be
| quent discovery of
theiz surface,
3::# their title would m@ awtmt them against
a discovery of mim# in them, neither would 1%
protect them against t‘m invasion of their
property for ithe purpese of exploring fﬁr :
mines, The temptation to such exploratien
would be according %ﬁ%m wwg%ﬁﬁ mmﬁw
Tals, m-m&w thus subjeet to indis-
i mi yasion, the %mﬁ would be to ﬁa#
| Mﬂug the title ym and valueless, just im
7 ' waﬁm to the m@ , d abundance
of its produets, % do not think %M% W ma&
‘results were contem

provision in question which ecould zmam
results, m Wﬁlﬁ#ﬁ%; as already sub- ‘
tantially aw%ﬁ* &m 34 &amu mzy mz,t’ ded .
to preserve mnm@ a:wk:&a to know L minews m;' ma&,\
silver, cinnabar or cop _.ﬂ:j“i r, and te known mining '
‘ m:wﬁ% and mmuim* against any amwgzm of
; title to them by ﬂxme of the conveyances re-
| v | ceived under the tama&tn awk, and not to Mm&
»m« titles of WW&W on the town s:&tm w be

| disturbed by m%m ﬁiawm&m.

a2

Cownlioe # IS0 U/
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In Dower vs, mmm, 15 &.ﬁ., éﬁ&, in awmwmg
L .. ﬂ«%&#ﬂ“ ﬂf the Dupreme % rt of O

here oan be ne doubt thet the
deeision of the %fﬂa e Court of the State
#2 in this respect was Mmat, It ie 8w
tablished by !’@mw &wﬁaﬁma of this %m;
that, under the acts @f ﬁf .y]uf

this case, in w&tx to W‘k nine o ¥
lands from the awmﬂ&a of a mﬁi% ,
xmm%, it w not wszieimt thet the lands |
in faet Qﬁﬁ%&&ﬁ m&aamainﬁ or even
 minerals, when mé 'ﬁmwﬁw vatent takes
effect; but they m m *m«s time be known ‘
to contain minersl qﬁ‘ mah extent m& n&m ’
as to gmmm ‘ 1. ':tmg m the purp ﬁ»f
Mrmtim km; m& 4f the lands are not ki ,

w&iwﬁﬁ .

ot that time to e so m&mm for mining
poses, the :t‘aw that *ﬁm m'« mmf been mm&m ‘
or are afﬂmﬂn é‘imm.} red to be still ?ﬁwk&ﬂ,
fw gueh ;mryama, m» not defeat or mam m

ﬁiti* of g@rwm ﬁmﬁumg under t.hae anaasa
» M%QMQ ‘

in imm w& Q. 1&?’& ‘ﬁ.&. ' Elﬁ, m;m the
grant mmﬁrm ’&y Wﬁﬂ m m&y of *non-mi ﬂlj’;f,:z:a.x %w&a'
whieh, of course, mam%d to am mm%&&a from the gram t of

lands which were mam}.. the wwt, applying the same

CBetvle # e /2
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"Nor were ihey {the grenteds) at
liberty to select lands mhﬁaﬁ wmr@ ﬁ&&ﬁ‘j?mﬁﬂ

to contein minerals, Congress did not
intend te grant sny mines or minersl lands,
but with these exceptions their right of |
ﬁélmaﬁiﬁm,waﬁ aﬂa%%aaﬁgwm‘wiﬁh«tha'1$mi£$
of ilew lexice, We may 'lands then kmowm

to wmmm‘mmnmm* . mmifb eannot be that
Congress intended %h&*k %m graat should be
rendered nugatory hy'fvﬁ fwﬁ%rm discoveries
of mineral, The imlMim was to be made
within three years, e title was then to
@am, and i1 wowld ‘lw an insult to the good |
faith of Congress w mﬂymm that 1t am uwx
-&nmﬂ that W ‘ki%ﬁ when it passed mm
pass uﬁ;@iut&iy and not wwatiugmaﬁiy uyﬁm
subsequent émwwﬂm, This is in MWM

- with the general mﬁm a8 to the tramsfer ﬁx
'%t}# to the publie lands mf the M%é %&MM
In uaw&% of k@ﬁ&tt&aﬂ, y@;ﬂu@tiaa or &wwnxﬁ%&
w&ﬁwia», the ia&'u#ﬁiuﬂas minerel ian@; but 3%

 was never doubted mt tm title once ym&%

~ was free from all amﬁiw mﬁ of mwmmt

 discoveries ai’m&mmgm&»

e A
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In Schendell vs, ﬁ@gm&, 94 fmm m, this
@@uwﬁ, e we have sald, maagta& %him same rnla of decisien
in relatien to a later rmaurvat&an of these same ‘sehool and
asylum lands "eontaining valuable mﬂﬁ&@@i‘ﬁ&ymaiﬁa,* found
in the et of 1895, The decision was empressly based

‘upon the holding of Davis vs, Weibbold,  The legislation

of the State on the subjects of the school and asylum lsnds

and reservations of minerals therein, begimming with the Acts

408 1883, is there reviewsd, ineluding the later Acts of 1887,
e

, ‘j;jgsta repeat %ha% here,
With the directness and wmghnzia which marked all hig @pﬂﬁiﬂﬂw.
Judge Erown in there ap@aking tvr the ecourt of the r&w&w&atian

expressed in the Act of zsﬁg, ﬁﬁii¢ ‘
*@%& kamguaz@, A1l gahlia aﬁk&al,

university, snd asyiwﬂ.1&&*&..,,¢..,....‘."
containing valusble mineral deporits ave
hereby reserved fram~aaxt‘§r~a$hmwf&i&m ’
pesition except as h&#ainuyrwviéea, tete.,

was not intended %o 0@&%&@? upen lsnds which -

xf suﬁa a raaar$m$$am did not mgara%e en lands

net known to be m&nﬁwaz how ﬁa” a raﬁarwaﬁiam af n&n&w&%n thew
selves operate on minerals not known to exist?
@iﬁiﬁﬁ~km¥iﬁ Ve, ﬂ%&hbax& for &ha aﬁiﬁng, it wes

-15-
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in the court's view no mhmmtmi distinetion in Ww&ym

#In the case last cited, language very
pimilar to that used in our statute was held

to reserve only such lands as were known to

contain minerals, snd s sale having been

effeot of Davis vs, Vel ,’l mphas
te our decisions, as has been amn anﬂw,
Btate mﬁ awxﬁmw by the purchaser gives a vested rmﬁ in

that case under the laws of the mma Statesn,
m land i:wmzm in Bc¢he

“}3 vs, Rogen had,

1ike the land here, been ried and m:m as 8y
land, mmm, the W&. was mt‘aw the cour

Con ;,m&m to issue m &

/ by the Mineral Act Mzﬁsﬁ, mﬁ since all mmmx and asy)

aw»

Cote #’"Z‘é‘% F e \Q,w'
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lands m 80 s0ld were mmwm from sale by the reservation
in the m%, above quoted, the mi ;""mﬁ that might M in the
' e | Schendell was not entitled

[here ie ne mmmzm difference begween
the contention and mg here made by the relator which only
arises under a different, but, in legal effect, a similer
reservation.  Both amount to the same thing, which is, that
under the mW reservations the title to the minerals
did not pass, | |
1t held that with the land sold as agric
known to contain sny valusble mimerals, and being, therefore,
not apparently mineral land, the title to any minmerals im it
passed with the title to the land, end the owner was entitled
to an absolute patent, to require the issuance of which it
arded 1ts mandamus writ, Adverting to the fact that four
gover: eys-general k trued the laws
on the mamﬁa of the sale of mtmmmx., pasture and timber
lands and the sale of such lands ae contained valuable mineral
deposits, in force since 1889 w to that ~ time, to mean that in
sales of land as agricultursl land » good title was conferred

:ix overruled the ‘mmtm%m.
11 tural Lm&. not M

ors, and ﬁ'ww attorneys

mwmmm to a wm‘# granting W land without reserv:
title  to any Mmm:; in the lsnd, and that the
' f,wim*n am%mmm would convert such titles from fee
simple, absolute titles into titles subject to the clai 2 of the
State for all minerals that might be found in them, the opimion

«17w=

A
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have settled upom the land would be liable
to the intrusion of prospectors and specu=-
mw, with the right to dig ﬁia“ ,

| ,‘. and %am wells fw the purpo ;

mar for m%aﬁw t&w mgmﬁ s;: w
&mmm vendees, mm Yules regulatin

tm:s, w%&iﬁh m that it wase mz !.M’j'slt;;?
*u mm the State had mﬂ, ,

te amzx tn

the actual muw en the publiec domain, "

Mining m of 1883, which has been mw referr
: -g;_‘mg bearing on this mﬂmn. Tt wes a conm
wm’h that @f 41 ?._z, xa% in which the

1 position of the Land
m m’wﬁﬂ mw

~18- , Cotadlon® 756 (7
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and mm%ﬁ as one of its own =i ﬁim* vy providing & mtkm
ereby mmsm be made of use to the State as well ss ﬁ
The plan aﬁaxt&& did not involve their m&m;
but mﬂm for the granting of mm claims for the workin
of m: eontad iﬁ& the minerals, upom a royalty basis,
laced their ecomtrel in the hands of the Land mm w&%
mm xmm to effect its purpose,  As already mm,
hose po ﬂ.';;, under m m:wm of mam Company vs. Re

vain powex and o mny useless duty i , regard
ertainment, the ﬁim to the minerals inm all lands
,, wa® to remain in the %&m
he powers conferred related to the minerals im
| the school and asylum lands, Yet there is no suggestion

ne act that the Board should have suthority to W‘& a mw

er known or unknow

sold, whe

fied and mﬁmﬁy sold as . 1tural land
. xtw of mw& land in xmpw% to the
s upon the mxﬁrm, - v&ie&.

no ﬁ%‘ﬁ%ﬁa ion
msmikm Mwamm of mmm ai 4
' y view, his right would be paramount.
; yment for the %&M ﬁf his mﬁ‘a;;“z hough
applied to such land, under its broad and literal terms locations
‘or seperate mines over the entire surface of the previous ‘grant
- might e authorized and permitieds The whole subject

-19-
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was left untouched and wiregulated,  Why s
it %o M mxmm that m :wn wm% have been infﬁ m m
amw, wkgwtwg m rmhﬁt of ﬁm mﬁw to m 3% ardy
if m ‘:’;'j inte wﬁ mx lends sold as agrioul tu : ,
timber or pmtm lméa might ’m ;ammam& xw minerals at w
time iu ﬂm mﬁm‘? . m; wm ;ﬁxaim. we tmm. zm m
tu ﬁ:m m% intend %m lands so sold Mm ‘M m‘h&mﬁ
\ ims where m ﬂm @m a:!’
M mma in *mm was unknown ‘
erals was to make Wmam m @3’ mw yw%mn
o m w -ef the xmﬂw, m» as to give land m whieh their

of the raly mm the aet mﬁm, without any &z
m‘: the mmfj mam, w to M&J. such land with ﬂm ' :
rved so thet the amwa right to the minerals shoull
~ net »m mi wm not be lost, but m& m»mw m mw;;; -
1y avelled of for its bemefit,  In our opi ,
the &m&.sﬁm mm, ﬂm mmmﬂm was not immmﬁ m ham
effeet wpo a8 1era.
m&f” M m Ma@uw of ﬁmml*
when the land wes sold, In the absence of such knowledge
by the officials of the State and W&amﬁ, their
eation in good faith as W tural, timber ture lands
was to serve as an amwm Mmmaﬁm s8ak e was m«-ﬁ.}
B .‘V{:‘_r. and m ﬁta’m*u M%g to i:!%m, it ﬂw wmhum had
complied with the s&mm y‘mﬂnimﬂ' was to pass wholly without
vation and hence subjeet in the future to no kind of
| ads of the Btate.

adverse claim at the I
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Schendell vu,Rogan was mnms by the court
and its ruling re-stated in Cheppel ve. Rogem, 63 8. W. xm&.
It was there declared thwz 5 purchaser af these mrzﬁx in the
position of Armstrong ?&mm, "secures & right free from any

ﬁma ‘

As to %Mﬁmn ation, m'ma 1ike resery

4t may with apperent reason be urged that by the express terms

of the reservation there is no mtmmw of law for the grant
of that which by those terms is mm@s&; from the g’z-mt, m&,
therefore that the grant can pass mo title to the m’hjaﬂ,i; of the
e; %m m» states the wiﬁm of the relator m |

gly as it can m stated, It me what see: e
yerabl xiz does mt &m mmin, hmmg

i

i1t 4 not mmé ’mfmww its mm
for indefinite tm - to 21l M‘amt@' the &Wm&im at'
hether that which an ordinary grant of land ;g» wrports to

M within the exc - .

m&w guch a m:, g}m State might not knm fw

- whether MMn in faet mﬁm in the land gra 1ted,

sa let us - A !
wmm ie %o Mam W

pption,

£ifty year

and wwﬁimix whether it had any xigm to them., By m
- be free f‘m %mmm

same rule, the settler's land wwm never
wﬂ: the mm of the Btate to at any
i%, snd all of it, for mine .;’?‘;"a. or to suthorize its (

tion. K& would mvw know tm hu right M wgﬂwm

pnamim of even the surface had matured. In truth, it
never would mtmg The m&ﬁw@a, Ml and gas are MM%
and vagrant in their mature,  They percolate and wander

neath the awﬂm of m eurth. exas Company vS. %mhaﬁx,
Texas. 226,  They might not be in place in the land

Locita E T56206
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when 1t was granted, The land might mot them contain them,
it m@:gim Mpw, however, mm at some remote wmm they would
ﬁmﬁ Ksﬁgmﬁ or form there, Yet, umder such a rule, if they
are then discovered, the right to them, - w%ak it is hﬁm elaimed
will attach whenever they ave discovered -, would be, m@ in the
oewner of %m land, but in the Biate or some mwyu%x }mamgu
:ﬁwmz from the Btate, The law does not permit, nor can
mmt, the title to granted land w to any
va&m@m m%%% contained in Wwa lend teo rem ajn in any
such state of indefinite abe; ance, For sotual wmhtsa to
@Ma% m& 1’% ﬂim# g0V 5 or .

some wzm a:e time for %::j, ni
the %&%*i ight may be a ained and red taint)
qually for the settles whom for its bemefit and de elopment
the ﬁ&wtﬂ encouraged and invited w convert a - . £ |
e ” af homes Wt 1t might some day become i:sx itmelf
jed abode of & ﬁ%w and
ip, thma g&aﬁ& M & time when he mi f; m:
“‘-a_‘zzy mﬁm& snd whether he ma secure

devoted %m ns
what rights his grant aet
ssesaton of them, ‘ ‘ ’ ‘
© Werse these important rights, both of the State
and m settler, to be left indefinitely contingent?

in his posse

- et N e
C@&V}V‘\”&{ﬂ‘ et ‘9;/ 3;@9 < f
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M to continue in unlimited mmm?

ermined by or be subjeet to the
forces beneath the m&%m of the | 'th at possibly |
remote periods in the future? It is not conceivable that
the Legislature so intended, | m not, there being no ex-
press provision in the law on m m‘wmt, at what m&nt of
time am it intend that they mwm bhe &ﬁWM? That
is the real question which arises under *&Mﬁ 1%&%1&%
; dete 'j,'f“'%m is wwzmiw of ma; @mﬁwwx‘wy; uml aw
own decisions, together wﬁm ﬂwm of the United States Supreme
Court, econe: vely set 1t at m&m - T rezson for Wﬁ#
holding, thet under such mww&t&m& as this W minerals

1 the land if their existence in the land is unknown

ereignty confers ite title, mmam_,,; 1y is that
that M m best and fairest time for ﬁwwmmm M to their
probable existence, and is t:’z"*m:tam the time mm w law
should adopt, mw@m other &m it ﬁ&m&a%mﬁw *t;k:w
mw#;m% of the holding. It mwm}m the émmm of 1te '

Wawxm processes mt

natural

it @mmas it as having %ﬁ essence of ¥ight and m 'Mﬁm the

L Mkm decksion ax the question,

This being the gmmw qm%im in me amn,
we h&w given it Ma mah a@mtwn because it “Wzs to be
met m;y and fmrzg, and to be anmm no less Mmgijiwn
That we MW utﬁm to M, w&m mmm tw ng

MMMM of it. |
1f there m W sixmb% as to 1%
Maymmﬁm of this Wt&m. the case mm. -~ think
be resolved against the relator Mmm of the ﬁmm - mmﬁ
in the revision of ﬁw, ticle 4041, which, under m

Coverty B 1522
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in Cox vas, m@fﬁi’aﬁw; 105 Tex, 4&&; operated as a validation of
titles of purchasers of publie lands prier to its adoptien in
1895 to the minersls in lands granted them,  That stetement
in the opinion was not inadvertent, 1t was made deliberdte-
1yyia y@%ﬂ%&&)#ﬁﬁ?fﬂiﬁﬁ in %iﬁ%@ﬁ‘kmﬁauam of thst decision which
upheld the validity of the 1@:&#&;&%% of 1895 that mmwmw
the mwwwim of the minerals in 1&1@#3 to be seold in m
mm. That 'Wﬂ of the opinien is here assailed as m ,

m, but we do mot M&iw& it is to be mo mgmu.. The

ﬁ%ﬁ%% Mi“ﬁm the court was an iﬁmﬁm% one, M ine
volved a constitutional :pwﬁuim and the effect of m& pro=
vieion upon the ‘kﬂ%}.ﬁ to mm« km*ﬁh in }.wﬁﬁ sold Mam
the &MwM of m e L ,

o m brosd qu

wae the existing status «
of the mm, and did mo,
’ infen in this muyxﬂ is a&m Mimﬁ |

4

lesses to the own
&&&'g&ﬂnﬁAaaﬁnaﬁ5f»;iqﬂV
‘same, subject to taxati

looked to there wwiﬁ%mﬂMM@*M“ rp ingin
d in the revision of 1895;  That was to axm ;m

Mﬁ 7%

T
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pperation up to that time, We recognize ra. le
in regerd to the re-enactment of f&xu#¥‘1awﬁ in revivions,
But that is & rule of construction,  As said by Judge
villiams, s former eminent member of the court, in State vs,
Burgess, 101 Texas, 525, *%%,%niaﬁwwwfﬁﬁmwiuwiva.ﬁ

The Legislature is not to be credited with

doing & vainm or aﬁﬁl&a@ thing. @h& lawe of o revision
kave the force of laws, not because they sre the work of the
codifiers, but an&y~bwwuuﬁ§ they arﬁbﬁmm &ﬁ&ﬁ@ﬁﬁﬁtavﬁf the
&mgiaiﬁtﬁwﬁ‘ ; There ecould hove buum no reason fﬂ» rﬁw
enncting this statute if it umﬁ only tﬁ have the wff&ﬁt i%
had in xﬁvg. It had, in wﬁﬁk mvwatg fully spent &tﬂ Q?;j
and was thereafter a dead letter, If the maﬁm; ure in
1895 had, without doubt, ﬁaairaﬂ,tﬁ extend the ﬁp&ﬁﬂ%ﬁ?& tljgk
of the statute over the @ﬂﬁi@& b&ﬂw&m& ;t?? and x&yﬁ, in what
terme could it have better axgw&ﬁg@ﬁ_%hat intent than those of
%mﬁafnﬁa@ﬁﬁn? Having wag&wﬂ fwi'tkﬁ m@tnr@ of th« ﬁ§%§&tﬁ‘
and the only purposs sueh & shatata could subserve, we thi*]
its rwmaﬁamtmmﬁt in 1&%5 wao to axtwﬁd its provisiens %a tha&
time, just as fully se as it was intended in the re- ﬁm
in the #&ﬁamwuﬁ*ur@maaﬁiﬁutiﬁﬁa mfi&@éﬁ and 1%?6va$:ﬁkﬁfﬁw&simu&
validating provision of the Constitution of 1866, = mmmm
in mn%wtantia&ly the same ttmnm &a %hia statute = %h@t @ta

3 \‘Qﬁﬁg uhaﬁlﬁ bu ﬁxgawwﬁé awua ﬁnwnu rw&gaatﬁv& pﬁriaim.
The aﬁwﬂmmga‘fmt of the agmﬁaﬁm in %&&5 was in pursu ;
the sam» yﬁmiay szzw@ttﬁ in %hﬁ'i,iﬂf
1&&# aunugitwt$nnn& ywawimiam, and was for the umn& yawgﬁaﬁ.
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Ireated ag & validating aet, as it uhau%é h@, the
at&tnﬂm\gmaﬁ%ué no relief to purehasers of schoel lands and
was not unconstitutional under ﬁﬁ&%i&ﬁ»&kiVﬁ#&iﬁii ? of %ﬁ», |
ued,
‘eonfirmed to tﬁam t&&t wn&aa they had already hw&g&ﬁ
and paid ihe Btate tar* or for wisi ol 1t held their obligationms

iminished by its agnratiaag .
~ For the same wEaﬁaa it wes not a&aaﬂaﬁiﬁﬁﬁiﬁmﬁi
_.,Tg ﬁmﬁﬁiﬂa 5 of the same arﬁi&l&, 1t was mo aygxﬁgxﬁaiiaw
of &aa &#ﬁaa& fumﬁ to fbxaign guwy&&as. ¥hile %ﬁﬁmﬁ kamﬁﬁ
ﬂwrﬁ'h¥°ﬁh$ uaﬁytiiﬁ%iaﬁ &tﬁﬁﬂa$&¢ to the sehool fﬁnﬁ, iﬁﬁ
aaﬁﬁirmﬁ no %2#1@ ta thmw as aga;ma& t%m ﬁﬁatﬁ,
' sa the

@aﬁaxﬁﬁaﬁiwn, as that ywaviﬁian h&a been naii&wm&g*namﬁf

The mmz dia not thereny

| its m ma aeﬁm«mx wmm
““693 ﬁ%aytma a&tﬁ}*& it in ﬂn@aaaa va. Btate, 71 §%xms* 222,
: jf;;ﬁg Xm@%riaa xrwxgaﬁian @am@aay ve, Jayne, xﬁé ?mxaﬁ, 395 h
The ﬁﬁmﬁﬁ, not %k& sehosl fmm& is the souree of tzﬁlaa to
aa%@&%,xgm&m* aaé.zf the x@g&ﬁiat&@a wish@é to @1&@# #i
,  ’J” ot w;qfﬁr of school lsand had %ﬂn@ht ﬁﬁé
quired in the purehase of the land all that was in w 1%&
%hat mua iﬁ our 'jﬁn&an an aatn@wi%y within ite 1awfuz §&iﬁ%ﬂ;

~ ¥or these xagasmﬁ ﬂn hold that a gﬁz@haxﬁw, in
iﬁ&fﬁﬁﬁ%@%ﬂﬂ gf‘f,j;%m@ag, of aekﬁax lands na&ax tha 1&giﬁla&i#a
Qt‘ﬁffg;lVgg(;ryi title &a ﬁﬁa:fff&ra&n in tﬁ& iﬁﬁﬁ ua&aﬁ“mg
auﬁ ﬁkaﬁ zt is awﬁ awh;&&% tw aﬂg cluim by the %t&%wg's 'ﬁﬁﬁk
ﬁ#t%lﬁwm w#mﬁ %9&% ﬁh@tﬁ ianéﬂ w&&y%ng upon the gaaé faith at
the ﬁtu&a' It is public k&gtawy thmﬁ in many&ina&ana@u -

Cowunrdto s+ 75625
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they have undergone a hard experience,  4As a rule they were

poor men, Many of them have lived there under rude con

M%mm, Tarough long years their right te all within 1

lands, save in Sehendell vs, ﬁwm and Chappell vs, Rog .

it was confirmed by this ma:%, was not challenged mtu,awmm,
by the Aet of 1913, YWow, after all this time, when it develo;
that the lands huve wm&‘k&g Wuﬁm valuable it is propose

&aw.&w them of that which makes them valuable. Ve do not

believe the State should be mmm«g to so enrich itself at WM

nt such a result shoul
our opinion be so plain and unmistakable that mo court ima#m

cherished, But the wx»
tions, the gua& faith of *Bha &Qﬁ%, re equally sacred, An
und at their seerifice i make it

m:y do not change these acts of the Mn&a@mg but
dered in M &%mt to arrive at what
If this mendsmus is
2 ssued &u virtue of the Act
of %9&3, may, against the will of i‘m owner, be turned into an
oil field for the bemefit of strangers, The best or most \
% of the surface may be made the field of mineral exe N
Under W terme of &i&m asﬁ*k. the holder of &

é@¢:m§%¢”ﬁw’}§(p&(o Mﬂ
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