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WEST GULF MARINE, LTD., 

Plaintiff, 

V. 

TEXAS GENERAL LAND OFFICE 
and DAWN BUCKINGHAM,. M.D, 

Defendants. _ 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 10th JUDICIAL DISTRICT 

AGREED FINAL JUDGMENT 

On this day came to be considered the Joint Motion for Entry of Agreed Final 

Judgment filed by Defendants, the Texas General Land Office, and its 

Commissioner, Dawn Buckingham, M.D., 2 and Plaintiff, West Gulf Marine, Ltd. 

Phase One of this suit determine,d the question of ownership of the submerged 

portions of Lots 30 and 31. Phase Two concerns the location of the shoreline 

boundary across Lots 30 and 31 (the "Shoreline Boundary"). The Shoreline 

Boundary establishes the division between the land owned by the State of Texas and 

land owned by West: Gulf Marine, Ltd. at present, whether or not the land is 

submerged today or was previously filled, subject to future erosion or accretion. 

Phase One was resolved on October 7, 2022, when the Fourteenth Court of 

Appeals issued its mandate, rendering judgment affirming this Court's Dismissal 

Order in accordance with its opinion finding that the State of Texas owns the 

2 Commissioner Buckingham has been substituted for former Commissioner Bush. See Tex. R. 
App. P: 7.2 (authorizing substitution of public officers sued in their official capacities). 
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submerged portions of Lots 30 and 31. See West Gulf Marine, Ltd. v. Texas General 

Land Office, .636 S.W.3d 268 (Tex. App.-Houston [14th] 2021, pet. denied) 

(attached Exhibit 1); and Mandate (Exhibit 2). 

The parties have advised the Court that they have reached an agreement as to 

Phase Two, regarding the location of the Shoreline Boundary across Lots 30 and 31. 

Since the parties have reached a compromise resolution as to the remaining 

1ssue, the Court ·hereby renders th1s Agreed Final Judgment in accord with the 

Opinion of the Fourteenth Court of Appeals and the parties' submission. Consistent 

with that Opinion and Mandate and the parties' agreement, this Court enters this 

Agreed Final Judgment to resolve all remaining claims and hereby ORDERS, 

ADJUDGES, DECREES AND DECLARES as follows: 

Shoreline Boundary 

1. The parties agree, and this Court finds that the Shoreline Boundary for 

Lots 30 and 31, located in Galveston County, is the Original 1954 Littoral Boundary 

(Based on data provided by Texas G.L.O.) depicted on the Survey (Attached Exhibit 

3), described as follows: 

COMMENCING at the Southwest comer of that certain tract conveyed to West 
Gulf Marine, Inc. by instrument recorded in Galveston County Clerk's File 
Number ~002041597, said comer also being the Southeast comer of that 
certain tract conveyed to J. W. Kelso, Company, Inc. by instrument recorded in 
Galveston County Clerk's File Number 9532520; being on the Northern line of 
Harborside Drive, an 80 feet wide right-of-way; and being marked by ·a found 
1/2 inch rod; 

Agreed Final Judgment Page 2 of 7 



ELECTRONICALLY SERVED • 

··THENCE North 81 °14'26" East, along the Southern line of said West Gulf 
• Marine tract and the Northern line of said Harborside Drive, a distance of 

174.57 feet to the Southeast comer of said West Gulf Marine tract, said comer 
being on the Western line of Sixty-First (61st) Street, a 50 feet wide right-of-

. way (not open); 

THENCE North 27°07'06" West, along the Eastern line of said West Gulf 
Marine tract and the Western line of said 61 st Street, a distance of 432.83 feet 
to the POINT OF BEGINNING of the herein described tract, said point being 
on the original 1954 littoral boundary (based on data provided by the Texas 
General Land Office - G.L.O.); 

THENCE Easterly, along said original 1954 littoral boundary (based on data 
provided by Texas G.L.O.), the following Twelve (12) courses and distances: 

South 89°43-'27,,.East, a distance of 20.28 feet to a comer; 
S_outh 65°50'17" East, a distance of 43.84 fe_et to a comer; 
North 84°14'57" East, a distance of 69.92 feet to a comer; 
North 83°01'53" East, a distance of 45.21 feet to a comer; 
North 81 °44109" East, a distance of92.44 feet to a comer; 
North 79°13120" East, a distance of 69.91 feet to a comer; 
North 47°13'30" East, a distance of 52.31 feet to a comer; 

. North 55°16'21" East, a distance of 41.28 feet to a eomer; 
North 81 °03'11" East, a distance of 171 .55 feet to a comer; 
South 35°36'42" East, a distance_ of 42.57 feet to a comer; 
South 84°39'43" East, a dist_~ce of 39.11 feet to a comer; 
North 87°41'53" East, .a distance of 123.17 feet to the POINT OF 

TERMINATION, said point being on the East line of Lot Thirty (30) of 
Section One (1) of the TRIMBLE AND LINDSEY SURVEY, of Galveston 
Island and being on the West line of ~ixtieth ( 60th) Street, a 50 feet wide right­
of-way (not open). 

2. This Shoreline Boundary depicted on the Survey (Attached Exhibit 3) 

establishes the littoral boundary for Lots 30 and 31 located in Galveston County. 

General 

3. West Gulf and the GLO Defendants desire to avoid the cost and 

uncertainly of further litigation and by this Agreed Final Judgment intend in good 
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"faith lo resolve all claims asserted in or made-the basis of thls lawsuit without the. 

necessity of trial and withoufadrilitting any"liability or wrongdoing of any kind. Such .. 
• . . 

• liability is ~xpressly denied. 

4. The Parties agree, .aiid th~s 'court finds that there-is ·evidence suffici~nt 

to . support' the fmdings • and: o:rders set forth. "i~ this Agreed · Final Judgment. This 

• Agreed Final Judgment is entered by consent, ~s fully binding on all Parties as though 

entered after full trial on the merits, and is equally binding upon their successors and · 

assigns, their heirs," and ·anyone claiming by, through, or .under them. 

5. This Agreed Firiai"Judgment ~djudicates all claims brought-in this suit. 

6. This · Agreed Final J4dgment shall not be construed in any way to 

r~lieveany party from the.obligation to comply with any federal, state; or local law. 

7. The attached Opinion seryes a~ the law of this-case upon which Agreed 

·Final Judgment is based. . . 

8. This Agreed . Final ·)udgmem may be abstracted · and recorded as 

pemtitted by law and· inur~; to the benefi~ of both parties and their successors and 

assigns. 
. • . 

9. . This Agreed Final Judgment rriay be executed in multip.le parts, which·. • 

t_ogethershali constitute a singl_~ instrument. Any.•executed signature page_to this 

Agreed Final J_udgment may be transmitted by facsimile transmission or .errrnii to the · 

other parties, which shall coristittite ru1 original signature for all purposes. 
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• • · . 10. :west Gulf anci the GLO Def~ndants waive appeal from this Agreed 

Fi.p~l Judgment. 

11. West Gulf and the GLO Defendal)ts shall bear their own costs, 

including attorneys' fees, and all court costs shall be taxed against the party incurring 

same. 

12. This Agreed Final Judgment disposes of all parties and all claims in this 

. -
cause and is final. All relief not ~xpressly granted is d~nied. 

SIGNED on 

. . 

Judge Presiding . 
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.](EN PAXTON 
Attorney General of Texas· 

BRENT WEBSTER 
• First AssistantAttorhey Ge~eral 

RALPH MOLINA 
· Deputy First.Assistant Attorney General 

. AUSTIN KINGHORN 
. Deputy Attorney General for Civil Litig·ation 

KELLIE E. BILLINGS-:RAY 
Chief, Environmental ·Protection Division 

Isl Amanda Atkinson Cagle : , 
AMANDA-ATKINSON CAGLE 
Assi~tant. Attorney. General 

• State Bar No. 00783569 
Amanda.Cagle@oag.texas,gov 

OFFICE OF. THE AlTORNEY GENERAL 
• Environmental Protection Division 
P. 0 . Box 12548, MC-066 

• Austin, Texas 7871, 1-2548 . 
Tel: (512) 975-1582.I Fax: (512)-32.0-0911 

Attorneys for_ Te.xas General Land Office 
•·. and Dawn Buckingham, M.D. 
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Texas Bar No. 24040546 
rbooth@millsshirley.com 

Matthew "Gus" Knebel 
Texas BafNo. 24083317 . ~ •. 

gknebel@millsshirley.com 

MILLS S-I-ITRLEY L.L.P, 
2228 Mechanic SL, Ste 400 
Galveston, TX 77550 
Phone/Fax: 409.761.4001 

Attorn~y~ for West Gulf Marine, Ltd. 
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. West Gulf Marine, Ltd. v. Texas General Land Office, 636 S.W.3d· 268 (2021) 

636 S.W.3d 268 

Court.of Appeals of Texas, Houston (14th Dist.). 

-~ynops1s 

WEST GULF MARINE, LTD., Appellant 

V. 

TEXAS.GENERAL LAND OFFICE 

and George P. Bush, Appellees 

NO . .14- 19-00708-CV 

.I 

Opinion'filed September 30, 2021 

Background: Owner of two partially-submerged lots on bay 

side of island filed suit:agairist state General Land Office 

(GLO) and its ·commissioner, asserting claims for trespass to 

try. title .and inverse condemnation. The 10th District ~ourt, 

Galveston County, Kerry L. N~ves,. J.; granted yLO's· an·i.i 
Commissi_onc::r's plea to th'ejuri~diction as·to claims regarding 

submerged p_ortions of lots. Owner appealed. 

Holdings: The Court of Appeals, .Poissa·rit, J.., held that: 

[I] islands ofTexas did not .losethiiircharacter as public lands . 

owned by the State due·t~ reservat_idn for government use in 

legislation issued by th'e Republic of_Texas; 

[2] as ~atter of first impression, joint. resolution : and act 

authorizing transfer and sale of lots from ·Republic of Texas 

to pdvate· owners did n.ot convey title ·to any subsequently, • 
sub~erged land in the lots; 

[3] reference to a specific n_umber of acreage in patents 

transfe(ring· title of_ the lots did not support con~lusion th~·t 

related legislative acts established State's intent to convey its 

title to an_y .s.~bsequi::ntly submerged lands; and . 

[ 4] defendants were _entitled to sovereign immunity because 
State 9.wned submerged portions of the lots. 

Affirmed. 

Procedural Posture(s): Interlocutory 'Appeal; P!ea IC? the 

Jurisdictio1_1. 

West Headnotes (21) 

• AFJ Exhibit 
1 

I 1 I 

121 

(31 

14) 

[51 

16) 

Pleading ~ Plea to thi 

A plea to the juris'diction is a dilatory plea used 

to defeat a cause of actjon without' regard to 

wheth.er the claims asserted have merit. 

Pleading ~ Plea to the Jurisdiction 

A plea to the jurisdiction challenges the trial • 

court's subject matter jurisdiction. 

Appeal and Error e:, Subject-matter 

jurisdi~tion .• 

Whether • a ·trial court has s.ubject matter 

jurisdicti_on,and whe.ther the ·pleader has alleged 

facts that affirmatively demonstrate the trial 

court's subject matter jurisdiction ·are questions 

of law that_ appellate courts review de novo. 

Pl~ading €a? 'Presumptions and Burden of 

Proof 

On plea to· .the jurisdictiqn, the plaintiff has 

the initial burden_ to plead fa_cts affirmatively 

showing that the trial court has jurisdiction. 

Pleading €P Scope··or inquiry and matters 

considered i11 general 

On a plea to. the jurisdiction; if the 

plaintiff pleaded facts establishing • .a prima 

facie case against a go_vernmental unit and 

the governmental. unit instead challenges ·the 

existence of _jurisdictional facts , then. courts 
consider the relevant evidence submitted. 

Appeal and ·Error e=; Pleading and dismissal 

Whel) reviewing .a plea to the )u_r.isdiction in 

which the pleading requirement has been met and 

evidence has been submitted to support the plea 

that. implicates the merits of the case, appellate 

courts take as true all evidence favorable· to the 

W_ESTLA'IN © 2024 Thomson Reuters. No clain:i to original U.S. Government Works. 
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West Gulf Marine, Ltd. v. Texas G~ner:al Land Office, 636 S.W.3d 268 (2021) 

plaintiff, indulging ev.ery reasonable inferepce • 

ani resolving any doubts iri tlie plaintiff's favor. 

171 ~ie~ding ~ Questions of'law and fact 

On a plea to the jur_isdiction, if the relevant •• 

evidence is undisputed or· if the plaintiff fails to 

raise a fact question on the jurist;!ictional issue, 

Two pres·umptions arise regarding submerged 

lands that . are part of the public trust: (1) they 

are ow;1ed by the State, and (2) the State has not 

acted to divest itself of title to them. 

• ( 13) Sta!es Gao Quiet title actions 

A suit to try the State's title is barred by sovereign 

then the trial court rules on the plea as a matter immunity. 

181 

191 

of law. 

.Water Law e=- Title to Land Formed hy 
Accretion or Lost Through Reliction; Effect on 

• Adjacerit Owners' Boundaries 

The general rule is that. a riparian: or littoral 

owner acquires or loses title to the land gradually 

or: impe~ceptibly add~d t~ ~r taken -from his 

shoreline. 

Water Law ~ - \Vho are riparian owners, and 

w~at is riparian land 

The term "littoral'' :means belonging to the shore, 
and a '1l_ittora'I owner'' is one whose land borders 

an ocean, sea, or lake. 

(10) Water Law ~ Publi~ trust 

Title· ~o land covcre·d by the bays, inlets, and 

wrns of the ·oul,f- of Mexico within tidewater 
li~its rests in.th_e State, and thosefands constitute 

public property that is held in trust for the use and 

benefit of the people. 

1111 Water Law ~ Grants to 3:11d Acquisition by 

Private Owners or Municipalities 

Water Law c,,. Power to grant 

Only the Legislature can grant to private parties 

the title to submerged lands that are part of the 

public trust, '.1J1d • it" must expressly wovide for · 

such a grant in plain arid positive language. 

112f Water Law ~ Determination ofownership 

[141 Public Employ~en·t ~ State, local, and other 

non-federal personnel in general 

States· 'IP Sovereign immunity, and relation of 

official immunity thereto . . 
A suit against a state official for acting outside his 

authority is not barred by sovereign immunity. 

f·lSI Public Emph;iyment ~ State, local, and other 

non-federal person~el in general 

States ea, Particular cases and contexts 

If a governrrien.t official acting in his official 

capacity' possesses property without authority, 

then possessi~n is not legally that of the 

sovereign, and under such circumst,mces, a 

• defendant official's claim that title or possession 

is on behalf of the State will not bar the suit. 

(16) Public Employment ~ State, local, and other 

non-federal personnel in general 

States ~ Sovereign immunity, and relation of 

official immunity thereto 

States ()9 Particular cases and contexts 

A suit to reco,ver . possession of property 

unlawfully claimed by a state official is 

.essentially _a suit to compel a state official to 
act within·_the.officer's statutory or constitutional 

authority, and. th_e remedy of compelling return 

of land illegal!y held is prospective in nature; 

however, ift~e evidence establishes superior title 

and ·r!ght of possession in the sovereign, then 

the ol:ficials are rightfully ·in possession of the 

. sovereign's Ian~ as agents of the sovereign and 

their plea "to t~e jurisdiction based on sovereign 

immunity should be sustained. 

·WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2 



. [ 17) :Publi,:' Lands ~ Lands subject :!o location 

Water Law ~ Title and rights_ held "irt public 

trust 

The isl1Y1ds of Texas did riot lose their character 

as public lands O'_Vned by the State, and the. 

Republic of Texas _did not divest itself of title to 

submerged lands, due to legislation issued by the 

Republic reserving all islan·ds· belongi_ng to the • 

Republic of Texas for government use. 

"(18( Water Law e=> Gra~ts to_ a.n_d_Acquisition,by • 

. Private Owners or Municipalities 

Joint resoh1tion "and act authorizing transfer and 

sale of lots _on bay side of i•!il.and fror'n Republic 

of Te~as to private owriers did l}Ot, in absence 
of positive language. or ot_her evidence indicating . 

intent to do so, convey title to ·any subsequ~ntly •• 

subn:ierged land in the lots. 

[-19) · . Water Law <IP Grants to and Acquisition by 
Private Owners or Municipalities 

·Reference to a ~pecific number- of acreage in 

~atents transferring title of lots_ on bay .side of 

i_sland to private owners; standing alone, did not 

support conclusion that the related legislative 

acts . of the Republic _of Tex~ established. : 

the State's intent. to • conyey its title to any 

subsequen_tly submerged lands, . even _if the 

original area in the patents included land that was 

later submerged. 

[20( Public Lands ~ Texas 

·states ~ Real IJroperty in general 

State legislature has the autl}ority to validate the 

tit!es to the land for which patents ~d awards 

have been issued. 

(21] Public-•Employ~ent -~ Particular to_rts 

States I@= Conderiination; takings claims 

States V':' Particular cases and contexts 

ELECTRONICALLY SERVED 

Wa.ter Law·-~ Trespass to submerged lands, 

and actions .therefor 

General Land Office ·and its Commissioner did 

not· act ultra · vi res with regard to submerged 

portions of tY,'.o lots on bay side _of island, and 

thus were entitled to sovereign immunity in 

lot owner's action . for trespass to try title and, 

inverse ·condemnation, given that State owned 

the subme~geq portions of the lqts ' and never 

divested itselfoftitle to.the submerged lands. 

*270 On ~ppeal from th~ 10th District Court, Galveston 
County, Texas, Trial Court(::ause No. 18-CV-1681 

Attorneys a·nd Law Firms 

. Robert Edward Booth, Joshua Kelly, Galveston, for- • 

Appellant. 

Shelly Doggett, Jessica Amber Ahined, Natalie Thompson, 

Au.stin, for Appellees. 

Panel consists or"Jtistices Spain, Hassan~ and Poissant 

OPINiON 

Margaret "Meg" Poissant, Justice 

T_his inte(focutory appeal concerns a title dispute over· 

_submerged land in Galveston Bay. Appel19,nt West Gulf 

~arine, Ltd. ("West Guif') appeals a plea to the_jurisdiction 

granted in favor of appellees the Texas General Land Office 

("GLO") and its Co~nii"ssioner George P'. Bu~~- See rmTex. 
Civ. • Prac. & Rem. • Code Ann. § 51.014(8) (authorizing 

• inte~locutory appeal from- grant or denial of plea . to the 

• jurisdiction). In three issues," West Gulf argues ·the trial court­

erred when it granted ap·pell_ees' plea because: ( 1) West Gulf 

is the present-day owner of the ~isputed submerged property; • 

(2) West Gulf has sta~ding to sue -because __ it is the owner of 

the disputed sub~erged property; and (3) GLO committed a 

taking of -the submerged property by off~rin·g to lease it to 

West Gulf. We affirm. 

i. BACKGROUND 

~VESTtAW ·© 2024 Thomson Reuters. l\lo claim to original U.S. Government Works. 3 
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West Gulf Marine, Ltd. v. Texas General Land Office,.636 S.W.3d 268 (2021) 

West Gui( owns two lots on the bay side.of Galveston Island: 

lots 30 and 31 _in Section One of the Trimble and-Lindsey 
.· . I . . • • . • • . . 

• Surv.ey.. WesrGulftraces its ownership of *271 lot 30 to 

;. ·_·a land paten( f:ol\l _Th~ Republic ·of Texas (the "Republi~") 

to General Thomas Jefferson Chambers in 1839. As to lot 

3 I; West Gulf traces its ownership to a land pate.nt from 

· the Republic to John O'Brian in 1·840. The .relevant patents 

conveyi_ng t~e lots provide .that lof 30 contained I}.50 acres 

and lot 31-contained 13.85 acres. 

. 4 • 
~o the State. West ·Gulf alleged *'},72 that the original 

• patents from the Republic conveyed title to land subsequently 

submerged by water, and therefore, title to any portion of the 

land subsequ·ently submerged ·by water did not revert to the · 

State. 

Appellees filed a plea· to the jµrisdiction arguing that the . 

_ submerged pcirtions of the pmperty belonged to the State. 

_Specifically, appellees argued .th_at the patents executed by the . 

R~public did noi convey title to-submergep land because: (1) 

Accorping to -West Gulf; over .half of th·e land in · the lots • .. the relevant legislative authority did not indicate an intent 

originally CQnveyed by th~ Republic h~ • eroded with· the · : to convey submerged ·1and, and (2) "[n]either of the original . . . 
. passage of time and i~ now subrrie.rged under water in _the 

b~y. 2 GLO has represented to 'we~t G~;f· that -the land 

submerged in water in the bay by the passage oftiqie belongs 

to the Stat.e. On tlie lots, West Guif operates a-shipyard and•is 
engaged primarily in the construction of ljarges. Access to a 

. deep-water shoreline is an integral comi,o·nent of W~st Gult\ 

b1,1sines~, as it allows West Gulf to laurich·and rriov~ barges 

after construction. 

patents . that conveyed Lots ·30 and 31 from the sovereign 

expresses an intent to convey submerged land." 

West Gulf filed a response and argued that "the Republic .· 
_ of Texas acting through its: Congress, conveyed the lots 

containing the submerged land ... at issue to private persons 

to pay its debts _and to mt;et the exigencies of go_vemment." 

B·oth parties submitt_ed evidence in S\!pportoftheir arguments, 

inc;hiding the relevant legislatiye act~ -of the Republic 

To prevent further shoreline erosion, West .Gulf'alleges it providing for the sale ofbot'h lots, the conveyances of the lots 

must ~rtga~e in bulk.heading effort~: 3 fo_2010, West Gulf and . from the Republic to O'Brian and Chambers, the Trimble and 

·.GLO executed a commerciai easement· lease to _a)low West Lindsey survey, and the Phelan ;,,ap. 
5 

Appellees submitted 

Gu_!(. to ~ake changes to the sh~reiine ·and ·s~bmerged .la"nd an affida~it by Nedra Foster_ Townsend, a professional land 

an_d to -bulkhead portions of the loti' ·then._existing stiorelin·e. surveyor, stating her opini'on that West-Gulfs ownership was 

Under the terms of this lease, West Gulf dredged ·an area •• ''subject to mo~ement ·with the occurrence pf erosion ·and 

of approxjmately 33,o'oo s·quare feet.of submerged land. The accretion." West Gulf attached to its response the opinion of 

le_ase includes .a provision . acknowledging that West Gulf __ • • Blake E. Horton, ·a landman. A~cording to Horton, "it was not 

"~isputes the [St\lte's] O\¥_nership of the Ea.sement premises_;, • unti_l the_ early _1900s that the instruments [ c9nveying lots 30 

West-Gu_lf a~reed to __ pay $444:00 in annual rental p_aymen!s and 31] began t.~ include calJ_s to specific metes and bounds." 
for the lease, with the te~0 _year term for the easement ending Horton provided· that it was· his opinio_n 'that " these· deeds 
on December 3 1, 20 _19 _ intended to arid did ·convey a spe'cific amount of acreage." 

In ·201s, West Gulf sought to amend · its lease to allow . . .. - . 
• additional dredging and further modifl~ation to the shor~lines 

as it.sought-to expand its operations. in January ·2017, GLO 

propo~ed. a new ten-year "coastai surface-lease" that wo~ld 

grant _West Gulf a~ _expanded easement allowing for West 
Gulfs projects. The newly proposed lease would expire on 

November 30, 2026, and requi~ed ~e:st Gulfio pay ar:i annual . 
. payment of $94,999.10 and a $ I op. renewal. fee·. Our re~ord 

indicates that the parties did· not sign the lease. 

On December 7; 2018, West Gulf filed -the underlying suit 

again~t appellees asserting causes ·of ·action for trespass to 

try title and inverse condemnation. :West Gulf' sought to 

have tttle declared as to the entirety of lots 3·0. and 31, 

including any submerged land that GLO arg_ued be.longed 

After a hearing, the trial court found that the State owns 
the · submerged lands ·and granted -appellees' plea to the·:· 

jurisdi~tion. This interlocutory appeal followed. 6 See id 

*273 ll. DISCUSSION 

In its first issu~, West' Gulf argues t_hat the trial court erred 

~he~ it grant~d appellees':plea_because it is ·the owner of the 

submerged property. West Gulf advances several· arguments 

in support _c:if. its ·contention that thy Republic conveyed 

to . Chambers and O'Brian title to the land subsequently° 

submerged ,by water. Specifically, West .Gulf argues that: (I) 

the State's reservation of a:11 of the is.lands in 1836 mandates 

WESTLAW © 2024 Thomson Re uters. f\lo claim to original U.S. Governr;nent Works. 4 
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West Gulf Marine, Ltd. v. Texas Gefleral Land ·office, 636 S.W.;3d_268 (2021) 

that the title in the ·submerged l~ds did no.t .revert to . the • 

State; .. ·(2). a "call to acreage" in the patents to O'Brian 

and Cha.mbers indicated' the State intend~d to convey 'the 
~~b_merged· property; and (3) the facts of this case: meet._"a 

"test';· a·r-tic;ulated by the Texas Supr~me Court indicating that 

the ~n·;eyarice included title to the submerged lands. -

8. APPLICABLE LAW 

[8] (91 The general rule ·i.s-that a ri'parian or littoral 7 owne; 

a~~uire~ o'r los~s ·ii tie'. to the land gradually or imperceptibly 

add~d to or'taken.'fy~m his'shorelin~. 'f&ltvatland Corp., 865· 

S.W.2d at 57. 

A. STANDARD OF REVIEW . . - *274 (IOJ "The law, governing ownership of submerged·· 

(I I .. (2 I -.(3[ A plea to the jurisdiction is ·a dilat<;n'y plea lands in Texas has a ·ton_g hist~ry." Bush v. lone Oak Club, 

·used to defeat a cause of action without regard to .whether the LLC, 60 I S. W.3d 639, 64 7-48 (Tex. 2020).' Title to land 
.. . covered by the bays, inlets, and anns of the Gulfof Mexico 

claims ~~serted have merit. fil Blanrj lnd,ep. Sch. Dist. v. Blue, 

34 S.W.3d 547,554 (Tex. 2000). The plea challenges the trial 

. court'~ subject matter jurisdiction. ~ Id. Whether a trial court 

has subject· matter jurisdiction and whether the pleader has 

alleged 'facts that affi!'ffiatively demonstrate the .trial · court's 

suoject matter jurisdiction are .• qu~stions of law that we review 

within tidewater limits rests in the State, and those lands . ~ • • . ·. 
constitute public prop,erty that is held in trust for the use 

' • 8 Imm 
and benefit qfthe people. r'-'Severance v. Patterson, 370_ 

S.W.3d 705, 715 (Te~. 2012); ~ Lorino v. Crawforc.f-Pa;kin~· 

Co. , 142 Tex. 51, 175 S.W.2d 410, 413 (1943); TH lnvs. , 

218 _s :W.3d at 182; see also Tex. Nat. Res. Code Ann. §§ 
iL0ll, 11.012(c);· Porrello v. Tex. Gen. Land Office, 448 de nova. ~1ex. Dep't of Parks & Wildlife v. Miranda, 133. 

S.W.3d 217, 226 (Tex. 2004). S.W.3d 393, 395 (Tex. 2014) ('.'The State OW!JS the coastal 

. [4] [5] [6] (;] : The plaintiff has tl~e i~itial burden td~d. s~bme.rged by the qulfofMexico.';)~~ Natland Corp • 

. • plead facts ~ffi~ativ~ly show!ng _that -th~· tiial court has -v. Baker's Port, inc. , 8_65 S.W.2d 52, 57 (Tex. App.-Corpus 
mm Christi- Edinburg 1993, writ denied). 

j'urisdictio~. ~Tex. A,~s'n of Bus. v. Tex. Air Control Bd., 

852 s :w.2d· 440, 446 (Tex . . ;993).; see ~Mission Consol. 

lndep. Sch. Oist. v. Garcia,,312 S.W.3d 629,635 (Tex. 2012). 

lf the plaintiff pleaded facts establishin~. a prima facie case 
and the governmenta! unit instead challenges the ·existence 

of jurisdictional facts, then we consider the relevant evidence 

. ~_ubmi!'led. Metro. TransitAuth. of Han:isCty. v. ,Douglas, 544 

S. W.3d 486, 492 (Tex. App.- Houston [14th Dist.] 2018, pet. 

denied); see ~ Gqrcia,' 372 S.Wj d at 63;; ~Bland lndep. 

Sch. Dist: v.-Blue, 34 S.W.3d 547; 554 (Tex. 2000). When. 

. ' 

II I I '(121 Only the Lt,gislature can grant to private parties 
_ the ·title to sub~erged lands . ·that a.re part of the public 

. trµst, atid it-· must expressly provide for such a grant in 

,, :plain and positive ianguage. See Bush, 601 S.W.3d at 646_ 

("Texas law pennits the . Legislature to convey public land 

uncJer both streams. and the sea so long as the· conveyance 

• • meets certain reiuir.eme~~-"); ~ Lor.ino, 175 S. W.2d at 414 

("[N)avigable· wate:rs [ 9·] !l~d str~ams are reserved to the 

State for the use of the public generally, and no one shou,ld 

reviewing a plea· to the jurisdiction in .which the pleading have exclusive right to the enjoy'!'ent of~uch property, unless 

requirementhas beenmetandevidenceh-~been.subrrtittedto' . d. .
1

th L. : 
1 

. h • d h .. • h ") ~ S- • 
su • . . 

1 
. . . • . .•. an untl . e eg1s ~ture as grante • sue ng t. ; r"' tale 

pport the p ea that 1mpj1cates the men ts of the case, WCe take. _ v. Bradford, !21' Tex. 515, 50 S.W.~d 1065, 1075 ( 1932) 
as irue ~l_l evidence favorable to the plaintiff. Doug/a~, 544 

S. W.3d -~t 492; see ~Garcia, 372 S.~J d at:635. We induige 

e_very re·asonab,le inference and· resolve any doubts in the 

. plaintiff's favor. Douglas, 5M S. W.3d at 492; see~ Mirqnda, 

133 S, W.3d at 226. If the nHevant evidence is undisputed or if 

the plaintiff fails. to raise a .fact q"1estion on the jurisdic_tional 

issue, t.hen :the trial court rules .on _.the ph_:a, as a matter _of 

law. ~Garcia, 372 s ·.W.3d .at 635; ;ee P®Harris Cty. Flo~d 

Contr.ol Di~t. v. Kerr, 499 .S,W.3d 793, 798-99 (Tex. 2016) 

(op. on reh'g). 

C'[B]efore a statute· will be construec!. to i·nclude land und_er 

,.navigable waters, ... it will have _to be expressed in plain and. 

positive language and not in general 'language."); TH lnvs., 

218 S.W.3d at'l85 ("P;operty conveyed by the State to ari 

ind.ividual can_ remain pdvately owned even· if it is sub!]1erged 

under tide waters-but only under very special circumstances 

in-which the State . manifested- its i.ntent that the private 

landowner continue to own the property if submerged."). 

Th"1s, two presumptions arise regarding submerged lands: (I) 

they are owned.by the State, ~nd (2) the State has not acted to 
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divest itselfoftitle to them. ·TH f/1~S., 218 S.W.3d at 182- 83; 

~ee ~ Lorino, 175 S.W.2d at 414. 
Our disposition of_ the· immunity question requires us to 

·review: (1) the Republic's relevant history following its 
independence; including -its reservation of all islands; (2) the 

C. SOVEREIGN lMMUNITY . history of the ~on'veyances to O'Brian and Chambers; and 

(13f 1141 [15) A ·suit to try ihe State's title is b~rred by (3) the underlying me_rits of West Gulfand'QLO's arguments 
• ·l!lrn . • regarding ownership of. the· }ots. As noted, a review of the 

sovereign im_munity. See r"Tex . . P. arks' & ·wildlife Dep't v. 
claims merits is sometimes necessary ·at the jurisdictional. 

Sawyer Tr., 354 S.W.3d 384, 393 (Tex. 2011). However., a . . 
suit again_st a state official .for acting outside his atithority stage. See P&1chambers-liberty Ctys. Navigdtion Dist., 575 

• is ~ot barred by sovereign lm~ilnit)'.. ~ Id ;_ se~ p@City .of. ·s.W.3d at 349- 50; ~Miranda, 133 S.W.3d ~t 228; ~State 

El Paso 11. Heinrich, 284 S.W.3d 366, 370- 74 (Tex. 2009); v. Lueck, 290 S.W.3d 876, 880 (Tex. 200~) ("[W]hen the . . . ' 

~ • • facts underlying the 11,1erits and subject-matter jurisdiction 
:_r"State v. Lain, 162 Tex. 549_ '. 349 S. W.2d 579, 581 ( 1961 ). ff are intertwined, the State may assert sovereign immunity 
• a government official acting in his offici.al capacity possesses from suit by' a plea to the jurisdiction, even. when the 
. property without authority, then posses~ion is not legally that 

of the ~overeign. ~Sawye,; Tr., 354 S. ;,3d at 3~~- Under 

such circumstances; a defendanr.offfoial's claim th;it title or · 

possessio~ is cin "275 belialf ~fth.e State w'ill not bar the suit: 

~ Id. ; ;~~ ~ Lain, 349 S. ~.2d at 5 81- 83: 

( 16) A suit to rec9ver posses.sio~ _of property unl~wfully 

claimed by a state official is essentially a s·uit to comp.el a state 

official to act within the· officer's statutory ·or constitutional 

. autho~ity, ~nd . the . remedy .of compelling return or' land 

illegally held is p~~specti~e in nature.:-~Sawyer Tr.~ 3~4 

S.W.3d at 393; see .~Cha,nbers· Liberty Ctys. Navigation 

Dist. v. State, 57.5 : S.W.3d _33?, 348 (Tex. 2019) (orag. 

proceeding). ("Such ' ultra vires cl~ims' must be brough~ • 

··against.government officials in their.offidal capac ity and may · 

seek only prospective injunctive remed1es.") .. Howeyer, if the 
: . . 

evidence establishes superior title ·ilfid right of possession in . 

the -sovereign, . then the officials are rightfully in possession 

of the sovereign's land ·as ·agents of the · s?yereign and their . 

plea to the jurisdiction based on sovereign immunity should 

b~ sus~~ined. ~ Lain, 349 S. W.2d ~t 582;-see ~ Saw ye; Tr., 

35.4 S.W.3d at 394. 

D.ANALYSIS 
Here, West Gulfs-suit for inverse condemnati~n and trespass 

to _fry:·titl~ is. a suit over owners~:ip or°the s~bmerged lan_ds, 
w)1i¢h West Gi:itfalleges is urilawfully claimed by.GLO and its 

Commissioner. Thus, if the Sta:te:owns the-submerged lands, 
sovereign imniu.nity b~ West Gulfs suit against appellees 

as to the submerged l~nds. See f@lsawyer Tr., 354 s :w.Jd.at 

,394; ~Lain, 349 S.W.2d at 582. 

trial court m_ust coni;ider ev_idence ·ne·cessary _to n:solve_.the 

jurisdictio11al issues raised." (citation and internal quotation 

·marks omitted));· ~Blue, j4 s ·.W.3d at 555 (" [A] court 

deciding a plea to the jurisdiction is not required to look solely 

• to the J>leadings 'but may consider evidence and must do so 
when necessary to resolve the jurisdictional ·issues raised."); 

se~_also ~Lain, 349 S.W.2d at 582 ("[W]hen officials of 

th¢· state are the only defendants ... and they file a plea to 

the juri~diction based on sovereign immunity, it is the duty 

of the court to hear evidence on the issue of title and right of 

. possession and to delay ~ction on the plea until the evidence 

is in."). 

. 1. THE REPUBLIC'S' RESERVATION OF ALL THE 
'ISLANDS 

• [17) We begin with West Gulfs argument that'the Republic's 

reservation of all the islands in 1836 mandates that the title 

in the land subseque.ntly su!>merged by water on Galveston 

Island did• not revert to the State. 

ln 1836, Texas declared (ts independence from Mexico on 

March 2 and.ratified its first constitution on March 17. l 836--

1837 Repub. Tex. Laws 3 (declaration of independence), 9 

(con'stitution), ·,eprinted.'in !GAMMEL, THE LAWS OF 

TEXAS 1822- 1897, at'l063, 1136 (Austin; Qammel Book 
. . . . 

Co. 1898); Bush, :601' S.W.3d _at ' 647. On Pecember 10, 

I_ 836, the Legislature ofthe·_Republic; passe_d a law, signed by 

President Sam Houston, stating, !'That al] jsland~ belonging to 

·:.this· repulilic shall be, and a~e *276 hereby reserved for the 

•. •government use, except the president be .authorized specially 

. by c;ongress to sell them." Joint ,resolution appro:ved Dec. I 0, 

, 1836, § 3, 1st Cong., !st S., 1836::._1837 Repub. Tex. Laws 76, 
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76, reprinted in I GAMMEL, THE LAWS OF TEXAS I 822-

1897, at 1136, 1139 (Austin , Gammel Book Co. 1898). 

. West Gulf argues that this joint resolution meant that 

Galveston Island "was severed from the public domain." Tn 

support, West Gulf cites to ~State v. Delesdenier and its 
language that the islands "could not regain that character [of 

' public lands'] except by direct and express terms." f87 Tex. 
76, 108 ( 1851 ). West Gulf argues that, as a result, "[b ]ecause 

Galveston Island is no longer in the public domain, the Texas 

General Land Office is required to show that the State of 

Texas regained the lots at issue, which it has not done." West 

Gulfs argument is misplaced. 

The Texas Supreme Court has since clarified its use of this 

language in ~ Delesdenier: 

It was hardly accurate, wc think, to say so broadly .[in 

fiJDelesdenier] that the islands were "severed from the 

public domain," and that they " lost the character of public 

lands." This is true, we think, only in the sense and to the 

extent intended by the court [in ~ Delesdenier] in deciding 
the question before it, which was whether the lands were 
open to location by persons holding claims to be satisfied 
by selection and appropriation out of the public domain 

generally. The fact that they had been declared to be not 

subject to such locations was sufficient for that case. The 

islands certainly continued to be a part of the public domain 
and to be public l;mds, but no't such public lands as were 

open for other disposition than that provided for. 

Roberts v. Terrell, IOI Tex. 577, 110 S.W. 733, 734-35 

( 1908) (orig. proceeding). Therefore, contrary to West Gulrs 
ar&ument, the islands of Texas did not lose their character 

as public lands owned by the State and the Republic did not 

divest itself of title to the submerged Ia'nds. We reject West 
Gulfs argument that it owns the submerged lands as a result 

of the· Republic's severance of the islands from the public 

domain. See id. 

2. r@MENARD & REFERENCE TO ACREAGE 

Next, We.st Gulf argues ·that the conveyance to O'Brian and 
Chambers meets a purported '.'test" articulated by the Texas 

Supreme Court in .fBCity of Galveston v. Menard, which 

al legedly establishes that the State conveyed the submerged 

lands. See ~23 Tex. 349 (1 859). We will address, in 

conjunction with this argument, West Gulfs argument that a 

reference to a specific numberofacres in the grants to O'Brian 

and Chambers i~dicated an intent to convey title to the now 

submerged land . 

a. ~CITY OF GALVESTON V. MENARD 

By an act of Congress, the Republic of Texas conveyed to 

Michael B. Menard "one league and one labor of land, lying 

and situate[d] on, and includir:ig the east end of Galveston 

Island." Act approved Dec. 9, 1836, § 1, 1st Cong., !st 

S., 1836-1837 Repub. Tex. Laws 70, 70, reprinted in I' 

GAMNIEL, THE LAWS OF TEXAS 1822- 1897, at l-18q, 

1180 (Austin, Gammel Book Co. 1898); see ~ Menard at 

394; see ~Lain, 349 S.W.2d at 583. The Texas .Supreme 

Court noted that if the Act was "viewed as an ordinary grant, 

[it] would not include the [submerged land) lying south of 

the channel of the bay." ~ Menard, 23 Tex. at.394. However, 

the supreme court concluded that the legislative grant there 

was intended by the contracting· parties to include submerged 

land known as "the flats." ~ Id. at 397. In explaining its 

conclusion, the supreme court stated: 

*277 In view of the full force of this rule of construction, 

we are satisfied, that this legislative grant was intended by 

the contracting parties to include the flats, so as to build a 
city upon Galveston island, with streets and lots running up 

to, and bordering on the channel of the bay. This conclusion 

is arrive~ at, from considering the object of the grant, its 
locality, and the acts of the contracting parties in relation 
to it. This was not an ordinary sale, or donation of land, 

as upon certificate or scrip, for indefinite purposes; but it 

was a specific grant, directly made by the government, for 

a specific object; and it must be understood and construed, 

with reference to such object. In the same act which made 

the grant, a part of the east end of the island, including 
the fort, was reserved; "also one block of lots in a suitable 
part of the town, for a custom-house, and other public 

uses, to be selected by an agent, to be appointed by the 
president for that purpose; to be selected on or before the 

first day of public sale _of lots at that place." The act also 

stipulated for the payment of fi fty thousand dollars for the 

league and labor, thus granted to Menard. The president 
was required to make a title in the name of the republic, 

upon the payment of the money. 
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~Id. (inte'rniJ,l citations omitted). 

• The s'4pr~me •. coun ~laj)orated that there .were· provisions in 

. ··the-' Act ~hich ."~riqiiestionably" show.ed "that ·negotiati.ons 

·trai:i.sp'ir.ed :b~tw~en the governm~nt and Menard, for the 

build,ing of a t_own upo~ the island of ·Galveston, which • 

~ould be a _port of entry; and that' the subject was practically 

surveyed, .and wel l 9ons,1dered by them." ~Jc(. at 397_:_.: , 

98. • Specific~lly, the supreme ·court p<;>inted _to provisions· in 

the act which· reserved part. of the east _end of the island, 

i~cluding ~ fort, for ·a• custom house and. o.the~ public uses, • 

and required 'the president of the Repu,blic to "mak,e a title 

in the name 9f the [R]epublic" upon payment of money by 

Menard. ~ Id._ a:t 397. B.ased ~n· thj~ and 0th.er e~rinsic 

evidence which· confirmed the parties' objective of building · 

a town -~ri Galve'stoh Island, the ~upreine cour,t concluded 

~hat the Republic int~nded to cqnvey -~d 'did convey· title . 

to the submerged land at issue. S;e ~;/at 3,97-405._("By 

th~· strict letter· of the legislative grant, Menard's right of 

. prgperty did not extend to the • cha:!lnel. [in the bay]. It is 

exte~ded the~e, only .by resort to the plain intention of the 

• contra~tilig par:tie~.''.); ~ee ~L.ain, 349 S.W.2d at 583;.s~~­
also :United States v. 1,078.27 Acres.of[a~d, More or L~ss, 

· Situateci' in Galveston_ Cnty, Tex. , 446 ·F.2d I 030, 1-036 (5th 

Cir. 1971) (~alyzing ~ MetJard an_d: s~ting "[t]hus wher.e 

the instrument it~~lf does not fully disclose. the intention of 

the legislature, a court may c~nside'r ~xt,rinsic facts such as 

history, ·~ubject ~atter involved, .and the end sough_t to be 

qbtained"). 

West Gulf arg~es that ~he following language i~-~ Menard 

esta~l.ished "a test'' to determine whether the St~te conveyed 

• submerged i~nds: "This was not an o~dinary sale, qr donation 

of land, as
1 
upon certificate or .scrip, for indefinite purposes; 

but i.t was a specific ·grant, directly _made by the ·government, 

•• for a specific object; and it must. be understood and construed, 

with=reference to s~ch object." See~ Men~rd, 23 Tex .. at 397 .. 

As a.result", West G,ul,f argues, the conveyance here included · 

the s~bmerged land beciuse:. it' was a sp_e~ific graht because 

it ·contained grants of .a~reage;' it h&d a specific objective, 

which ·was fopay the qebts of the republic; arid-it was not an 

ordii:iary grant because it was specifically authorized by the 

Legisla~re. 

We disagree with West Gulfs characterization. First, the 

lan~~ag~ in ~Menai·d was a summary of.;he specifics of 

that case-which supported the Court's conclusion *278 that' 

the grant in-· question conveyed subqierged lands. See TH 

/nvs., 2 18 S_.W.3d._at 186 ("But, bas~d on _the object of the 

gran~ its .location, ~nq: the acts of the contracting parties, 

the Court determin·e.cfthat the Legislatur~ intended to convey · 

the submerged flats.to Menard, specifically to encourage the 

.. constru~tion ofa port of entry for.cominercial activities and 

PfO_mote the building of a city on Galveston Island."); see a/sq 

·f!@lain, 349 S.\V'.:id ~t 583 ("The power and intent of the 
• . . ' 

Republic to grant the submerged area included in the patent to.· • 

Menard -in ~erogatio'n of public rights of navigatio·n, etc., ~as • 

fully considered. The. court confirmed the existe.nce of both, 

power and i11tent-and recognized the absolute right of~enard 

and his grantees .to fill up and use the submerg~d areas ... .''). 

Second,we b~lieve the Court's opinion- in.~Menard directs 

us to look at the language of the releyant act of the Republic's 

Legislature an~ any relevant extrinsic evidence in relation to 

the objective of the grant. 

Whether the relevant acts of the Legislature of the Republic 

conveyed title to the portions of lots .30 and 3 l subsequently 

submerged in the bay is a question of first impression. 

b. THE R,..~PUBLIC'~ JOINT RESOLUTION 
& ACT AUTHO'RIZING THE TRANSFER 

AND SALE OF LOTS 30 AND 31 

Congress authqfized tn~ transfer and sale of the lots in 

question to O;Brian and Chambers. As to Chambers and lot 

30, the jojnt resolution states: 

JOlNT RESOLUTION 

Concerning Major G~neral Thomas Jefferson Chambers 

Resolved by the Senate and House of Representatives of 

the republic of Texas, in Congress_ assembled, That the 

thanks of congress be tendere_d to General Chambers for the 

zeal and abili~ with whic), he has defende~ and sustained 

the cause of Texas·, and the efficient manner in which 

he has discharged the duties imposed !!PPn him . by his 

commission, i~· s~nd.ing to_ her aid men; arms and supplies 

by a sacrifice of his private fortune. 

2nd.· Resolved, · That tbe auditorial- department be 

authorised. (sic] and required to settle with Major General 
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Thmas [sic] Jefferson Chambers and that the president be 

authorised [sic] to render justice in the fullest manner- in 

a!J matters and things touching .the commission conferred 

upon him ~y the provisional ,government o(Texas and his 

operations under'that commission. 

Joint resolution approved June 12, 1837, 1st Cong., 2d S., 

1836-1837 Repub. Tex. Laws 268, 268.:..69 (1838), reprinted 

in I .GAMMEL, THE LAWS OF TEXAS 1822- 1897, at 

1328-29 (Austin, Gammel Book Co. 1898). 

As to O'Brian and loi: 3·1, the Act states: 

AN ACT 

To Dispose of Galveston and other Islands of the Republic 

of Texas. 

Be it enacted by the Senate and House of Representatives 

of the republic of Texas, in Congress assembled, That the 

secretary of the treasury be, and he is hereby authorized 

and required to cause the Island of Galveston except the 

league and labor sold to M. B. Menard and associates, and 

all other Islands wi.thin this republic t<;> be surveyed in lots 

not less than ten nor exceeding forty acres each, and that he 

cause the same to be sold at auction to the highest bidder,. 

on the second Monday ofNovember next at the state house 

in the city of Houston, the p~o~eeds of the sale to be paid in 

specie or the note's of current and specie paying banks, in 

the following manner, to wit: one fourth part thereof to be 

paid down, and.the other *279 three-fourth to be in three 

equal instalments of three, six and nine months. 

SEC. 2. Be it further enacted, That all persons, aliens 

riot excepted, shall have the privilege of purcha~ing• and 

holding the same, and the president is authorized to issue 

patents to them:a(:cordingly. 

SEC. 3: Be it fµrther enacted, That the proceeds of the sales 

of all such Islands as may be sold by virtue of this act, shall· 

be applied as follows, to wit: one half to be applied to the 

purchase of arms, munitions of war, clothing and pay for 

the. army, one fourth for the navy, and one fo,urth shall be 

paid 'into the treasury of the republic to be. paid out only for • 

the redemption of the promissory notes of the government 

contemplated to be issued by .a law previously passed by 

this congress. 

SEC. 4. Be it further.enacted, That_ the the [s ic] secretary of 

the treasury shall cause the aforesaid sale to be published 

for three months previous to the day of sale in New Orleans, 

Mobile, Charleston, Baltimore, Philadelphia, New York, 

Boston, Nashville and Louisvill, Ky., [sic] papers. 

SEC. 5. Be it further enacted, That the secretary of the 

treasury be authorized to pay the expenses of_ surveying, 

advertising and sale, o~t of the first money from the sales 

aforesaid. 

SEC. 6. Be it further enacted, That if any persons who 

shall purchase any .of the aforesaid lots or lands, shall fail 

to make payment of the sever/ii instalments in conformity 

with this act, he or they shall forfeit all such sums as they 

. may have previously paid, and the lots and lands purchased 

by such defaulter shall revert to the government of this 

republic. 

Act approved June 12,.1837, 1st Cong., 2d S., 1836-1837, 267 

(1838), reprinted in 1 GAMMEL, THE LAWS OF TEXAS 

1822-1897,at 1327-28. 

(18) Both the joint resolution .and the act lack plain 

and positive language regarding any submerged land. See 

~ lorinq, 175 S. W.2d at 413 ("The rule is firmly established 

in· this State that land under navigable waters is withdrawn 

from the -ge1,1eral provision of the statutes. conferring upon 

the Land Commissioner the right to contract for the sale 

or lease thereof, and passes by grant or sale only when so 
· expressly provided .by the sovereign authority; and there is 

no presumption that the State has authorized such grant or 

sale."); ~Bradford, 50 S.W.2d at 1075 ("[B]efore a statute 

will be construed to include land under navigable waters, ... it 

will have to be expressed in plain .and positive language and 

not in general language."). 

Furthermore, th~re are no sections in the joint resolution 

or act indicating that the Republic intended to transfer title 

to any submerged lands. Cf ~Menard, 23 Tex. at 397-

98 (noting sections in· the act which indicated there was an 

objective of building a town on Galveston Island and that 

negotiatic;ms transpired between the government and Menard 

for the buiMing of that town). Unlike the objective in the 

grant to Menard to build a new city in an undeveloped area 

of aff i~land's . coast, the objective of the grant to Chambers 

was to. reward him for his service during the war and the 

objective of the grant to O'Brian was to raise money for 

nµ~erous causes. We cannot conclude that the objective of 

the grants to Chambers and O'Brian implicitly or explic,itly 

necessitate access or title to any submerged land, unlike the 
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grant to Menard. Cf~ id ("The rule ~fthe civil law, made 

the shore extend to the line of the highest tide of the winter; 

·and if that be adopted in interpreting the gra11t, it forced 

•. but Menard's right to erect a *280 town, ~ne thousand 

feet from the channel, and left unappropriated the whole 

of the intervening space, upon which no one could erect, 

with any security to himself, any warehouse, wharf, or other 

building, which were then, as well as now, so necessary to 

build up the city, and facilitate its commerce."). Likewise, 

West Gulf has not pointed us to any extrinsic evidence of 

actions by the Republic, Chambers, or O'Brian indicating 

that the objective of the grants- to pay the Republic's debts 

and reward Chambers for his efforts during the war of 

independence-necessitated title and access to the submerged 

lands, u~like the co.nstiuction of the city in ~Men~rd.- cj 

~;d 

c. THE REPUBLIC'S P~TENTS 
CONVEYING LOTS 30 AND 31 

(19[ West Gulf argues that a reference to a specific number 

.of acres in the patents conveying the lots indicates that the 

State intended to transfer title to any submerged lands. We are 

·no~ persuaded by thi_s argument. 

Here, the patent conveying lot 30 to Chl!TTlbers provided that 

the lot was 13.50 acres, and the patent conveying_ lot 31 

to O'Brian provided that the lot was 13.85 acres. However, 

a reference to a specific number of acreage in the patents, 

standing alone, does not support a conclusion that the relevant 

acts established the State's intent to ~onvey its title to a_ny 

subsequently submerged lands. See ~Lorino, 175 S.W.2d at 

_.413; Heard v. Town of Refugio, 129 Tex. 349, 103 S.W.2d 

728, 732 ( 193 7) ("[l]t is well settled_ that a more certain and 

specific intention on the part of the government must appear 

to divest itself of title to land under water than is required for 

the passing of land not so covered."); 'f-iilBradford: 50 S.W.2d 

at I 070 ("No power under the law is given [to] the surveyor or 

the land commissioner to grant soil under navigable waters, 

and no subsequent recognition or confirmation by the land • 

commissioner of a survey made to pass soi I under such waters 

will be presumed."); pllTex. Gen. land Office v. Porrello, 

369 $.W.3d 276, 28.4, (Tex. App.-Houston (1st Dist.] 2011) 

("We have a longstanding duty to strictly construe legislative 
grants of property in favor of the State, preserving for the State 

any interest that is not conveyed in unequivocal and explicit 

terms."), ajf din part and rev'd in part on other grounds, 448 

S.W.3d 393 (Tex. 2014); see also 'fFJnradford, 50 S.W.2d 

at 1075 (noting that "all grants with respect to lands under 

navigable waters, such as river beds and channels, are strictly 

-construed against the grantee; that, if there is any ambiguity 

in the act, it will be construed in favor of the state, and, unless 

the act contains plain and unmistakable language expressly 

conveying the land under river beds and channels, it will not 

be construed to include them;'); 1,072.27 Acres of land, 446 

F.2d at I 038 ("This is entirely consistent with the reasoning 

of the Supreme Court of Texas in fdMenard The intent of . 

the Congress, not the words of the officer who prepared the 

patent for signature by the president, is controlling."). 

(20] Furthermore, to the extent the original area described in 

the patents _incl ud~d submerged land, if any, the title to those 

submerged lands was also not conveyed due to the absence 

of legislative authorization. IO See Bush, 60 I S.W.3d at 643-

44, 648. 

*281 3. THE STATE OWNS THE SUBMERGED 
PORTIONS OF LOT 30 & 31 

1211 We conclude that the Republic did not divest itself of 

title to any submerged !_ands in lots 30 and 3 I through the 

relevant leg_islative joint resolution and act authorizing the 

sale of lots 30 and 31. Cf ~Menard, 23 Tex. at 397-405; 

see P-" Bradford, 50 S. W.2d at I 075 ("(T]he courts of this 

state have consistently held that all grants with respect to 

lands under navigable water:s, such as river beds and channels, 

are strictly construed against the grantee; that, if there is any 

ambiguity.in the act, it will be construed in favor of the state; 

and, unless the act contains plain and unmistakable language 

expressly conveying the land under river beds and channels, it 

will not be construed to include them."); TH lnvs., 2 I 8 S. W.3d 

at 186 ("Property conveyed by the State to an individual can 

remain privately owned even if it is submerged under tide 

waters- but only under very special circumstances in whic!t 

the State manifested its intent that. the private landowner 
continue to own -the property even if submerged."). As a 

result, we conclude that the State owns the submerged portion 

of lots 30 an~ 31. See ~Severance, 370 _S.W.3d at 718 

("When beachfront property recede$ seaward and becomes 

. part of the wet beach or submerged under the ocean, a private 

owner loses that property to the public trust."). 

WES'fLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works. 10 
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We reje_ct appellant's . argumerits .that it raised · a fact issue 

as to whet~er it. owns·: the submerged lands and overrule its 

first issue.' Because we conclude appellant ·does not own the 

sub~erged land~, appetrees did. not act ultra vi res, and th~ • 

trial • co~.rt . did not err when it grante? appellees' plea to 

the jurisdiction. Therefore, we nee_d not address appellant's 

second and third issues. See Tex. R. App. P. 47: 1. 

Iii. CONCLUSION 

We affirm the t~ial court's order dismissing for want of 

jurisdiction with p·rejudice West Gulfs claim· for trespass to 

try title as.to. the _submerged port_ions of the l~is and its takings 

claim in• its ·entirety. . 

All Citations 

636 S.W.3d 268 

~~~"=-... ~~~..:::::z~~~~~~~r.:..~~~~~:,r-~~~~~~~-c;,:'1 

• Footnotes -: • 

In 1837,' R.C. Trimble-ar_id Williqm Lind_sey ~urveyed Galveston Island .under special authority granted by the 
• Congress of the Republic of Texas. Act approved June 12, 1837, § ·1, 1st Cong., 2d S., 1.836-1.837 Repu_b. 

Tex. Laws 267, 267, reprinted in:1 H.P. N. Garrimel, The Laws of Texas· 1lJ22-1 B.97, at 1327(Austin, Gammel 
Book.Co. 1898) (';Th&t the secretary of the treasur,y be; and he ·is authorized and required:·to::Cat:.i"se the Island 
·of Galveston except the leagu~·and. labor. sold to M: B: Menard and associates, and all 0th.er Islands within 

· this Republ[c to be ~u~eyed.-"); .see ~ S;~te ·v. Lain, 162 Tex. 549, 349 S..W.2d q~_9, ~83. {1961 );°f~r!City of 
• Galve$fO~ v. ·Menqrd, 23 Tex. 349, 399-400 (Tex. 1859). Their ~urvey, with_ subsequent leg.islatiite acts and 

patents issued: thereon_, has_ stood as the basis of title. on Galyeston .Island:· St{:lte of Texas v. Chuoke, 154 

F.2d 1·, 3 (5tli Cir. 1946); see ~ L"ain, 349 S.W.2d at"583; ~ Menard, 2~ Tex. ~t 399~00. For pu.rposes of 
deciding this appeal, we accept the parties' representation that the metes and bounds from the Trimble and 
Lindsey survey have been lost to the· passage of time or were ·never drawn up. 

2. . Erosion is the process of wearing away the land, while accretion is the process of gradual ~nlargement. 

·f!&! coastaf-fndus. W~t~r Aut~. v.· YQrk, 532 S.W.2d .949, 952 (Tex._ 197'.6); S_ta_te .V: Bam, 190 $ .W.2d 71., 10D-' 
01 {Tex. 1944)Stcite v. BaHi, 1·90 S.W.2~ 71, 100-01. {Tex. 1944); ·s~p>-TH In.vs., Inc. v. Kirby Inland Marine, 
LP., 218 S.W.3_d· 173, 18_4-85 (Tex. App.-'Houston [14th Dist.]._2007, pet. denied) ("Decreases in tidal lands · 

. generally are caused by erosion, which gradually and imperceptibly wears away the land."). • 

3 "Bulkheads are coricretE! structures, designed·to.prevent beach erosion." Steptoe v. True, 38 S.W.3d 21;3, 
215:n.3 (Tex. App. --,Houston [14th Dist] 200.1, rio pet.); see also Tesoro Marine· Se.rvs., Inc. v. Bagby, No.· 

04-03-00272-CV, 2004 WL.2450872, at *6 (Tex._ App.-San Antonio Nov. °3, 2004_, pet: denied).(mem. op.)". 

4 • In- its liv~ .pleading, West.G\;lif defines the .'.'Property" as "lots 30 and ;31· in Section Number One of the Trimble 
and Li~dsey° Survey of Galveston island (the 'Prop!;lrty')." Under a ~eiction titied "CAUSES OF ACTION;" West 
Gulf's live petition-stated: "West Gulf brir-1gs this ;:iction for trespass 'to try title again·st Commissioner Bush 

•. Linder Texas Property Code[§] 22.001 ; et. seq.; and request[si° judgment.as to its title claim to the Property." 
. West Gulf's requested relief, in relevant part; ·asked for a judgment declaring that "West Gulf is the legal ~n~ 
equitable own~.r of-ttie Property and-has title to the Property in fee simple; [and] Defendant Bush has no right 

of OJNnership or. claim to the Prorerty .... " 

5 • The Phe_lan map is_ a map of-Galveston Island containing the names of the individuals who purchased lots on 
it ard theirrespective patent numbe~s: The Repubiic's patent conveying lot 30 to Chambers and the patent 
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. . . 
conveying lot 31 to O'Brian refer to.bo(h,the Trimble and Lindsey survey and the Phelan map. According 
. to Nedr~ Foste~ Townsend, appellee~•-expert, . "[t]his map contains na_me~ of persons on particular lots who 
have purchased them. Lot 30 shows·to.be 13.50 acres and shows T.J. Chambers along with Patent Numb_er 

.22; Lot 31 sh_ows to'be 13.85 acres to J. O'Brian along, with Patent Num_ber 133." We are unable to discern 

whether the map contains this informatio.n ·based on the copy of the map in the record. 

6 •. In its brief, · West Gulf states "[t]his is a standard appeal of a final judgment" and asserts that, "[a]lthough 
there is some discussion in the (ecord regarding a remaining issue pending in the trial court regarding· the 
placement of the littoral boundary for property that was.previously submerged ancl then later.filled in (for which. 
the State charges a lease), West Gulf is not disputing the littoral boundary claim~d by the [ ]GLO." During qral 
argument before this C~urt, Wes~ Gulf stated "we took _the position that there is'.(sic] no remaining issues to·be 
handled at the trial court. Either way it is a timely a~pe.al and this court has Jurisdiction. We take the position · 
that if the court were to ... uphold the plea·to the jurisdiction the entire case would be resolved." We disagree. 

As noted above, West Gui.f's petition ·asserted causes of action and sought relief.as to the entirety of lots 30 

. and 31, and appellees' plea
0

0.nly resolv.edWest Gulf's claims as to the submerged portion of the lots_. The 
2010 lease executed by the· parties-pr_ovides that West Gulf "waives any right -to claim -ownership of Coastal 
Public Land ·mi a res~lt of artificial accretion caused by deposition 0f dredg~ material." Appell~es' counsel 
argued at oral·argum~nt that title r'e~ains to be .~esolved a~ to a part of the lots that was artificiaUy modified to 

b~come dry i'and. We. agree with ~ppellees. See,~ Lorino v. Cra~ord Packing Co., 142 Tex. 51, 175 S.W.2d 
410, 414 (1943) ("Accretiqns along the shor.es of -.the Gulf of Mexico and bays which have been added by 
artificial means do not belong to the upland owners, but remain property of the Sta,e."). Therefore, appellees' 

··plE:a to the jurisdiction did. not dispose of West Gulf's entire cause of action for trespass to try title, and thus, 

.. thi$ is an interlocutory appeal. . • 

7 .• "The term 'litt0ral' means 'belongi.rig to the shore,' and~ 'littoral owner' is one Whose land borders an ocean, 
sea; or lake." TH invs., 218 S.W.3d ~t-184-85. • 

8 The reason for this distinction between ordinary public lands and those covered by navigable waters is 
•• ob~ious:· It has always be!')n· t_he poli; ·y'of tti~ $tate to dispose pf brdinary public lands to settlers, and under 

. usual circumstances it may· ·be presumed that the St~te· has parted ·with title; but navigable waters and 
streams are reserved to the State·for the use of-the publi9 generally, and no one should have an exclusive 
right to the enjoy·ment of su~h property, unless and u·ntil the Legislature has granted such right. 

~ ~o~ino v. 'crawford Packing ·Co., 142 Tex. 51,175 S.W.2d 410', 414 (1943). 

9 "The bays! inlets, and other waters aior:ig the G\Jlf C9~$t which are subject to the.ebb arid fl0:w of the tide of 
the Gulf of Mexico are defined as -'navigable·waters.' ,; .Id. 

• 10. lrt suoh an event; however, the Legislature has the authority to "validate· the titles to the land for which patents 
and aw~rds have been.issued." See Bush v. Lone Oak Club, LLC, 601 S.W.3d 639,648 (Tex. 2020) (quo'ting 

~State v. Bradford, ·_121 Tex. 515,:·50 S.W.2d 1065, 1069, -1077 (1932)); s~e also Roberts v. Terrell, 101' • • 
Tex. 577: 110 S.W. 733, ·734 (1908) (orfg. proceeding) ("It was tl:1.erefore fo\Jnd unnecessary for this court in 
Franklin v. Tiernan[. 56 Tex: 61Q (Tex. 1882),) to decide the question whether or npt the language quoted 

. fro.m .the act of 1870 authorized t~.e appropriation of lands upon isl~nds. by claimants of homestead donations; 
the claim. in question. in that case having been-validat~d ~y the act of 1871 ."). 
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History (2) 

Direct History (2) , 
1. West Gulf Marine, Ltd. v. Texas General Land Office 
2019 WL 13103246, Tex.Dist., Aug. 15, 2019 

Affirmed by 

~ st Gulf Marine, Ltd. v. Texas General Larid Office ~ . • • 
L ~~W.3d 26_8·;·.rex.App.-Hou9. (14'Dist.) , Sep. 3b, 2021 ,.r_eview denied ( 'Sep 02, 2022) 
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West GulfM~irie, Ltd., Appellant Appealed from the 10th District Court 
of Galveston Cou11:ty. (Trial Court No. 
1 S:.CV-1681 ). Opinion . delivered by V. 

Justice Poissant.. Justices Spain and 
Te~as General·Land Office· and George . · ·• 
p. Bush, Appel~_ees . _ Hassan also _participating. 

. T0°THE:.lOTH DISTRIC'i'° COURT OF GALVESTON COUNTY, . . . . . . . • 

GREETINGS: 

B_efore our Court ofAppeals .mi September 30, 202i , the cause upop. appeal 
to. revise or reverse your judgment was determined.· Om: Court of App.eals made its 

. order in these words: 

. This caus·e,-an, appeal fr~m the trial court's interlocutoi-y order 
granting appeUees' plea to the· judsdiction; signed August 14, 2019, 
wai . heard ori·the appellate record:. We have inspected the record and 
find .no e~or in.the trial court~s oider. We order the trial court's ordyr 

AFFIRMED. 

We orger appellant West Gulf Marine, Ltd.- to pay all costs 

. incurred in this appeal. 

We-further order this decision .certified below f~r observance. 
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WHEREFORE, WE COMMAND YOU to observe the order of our said 

·c ·ourt in this behalf and in all things hav·e it duly recognized, obeyed, and executed. 

WITNESS, the. Hon. Tracy Christopher, Chief Justice of our Fourteenth 

Court of Appeals, with the Seal thereof affixed, at the City of Houston, October 7, 

2022. 

CHRISTOPHER A. PRINE, CLERK 
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