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AGREED FINAL JUDGMENT

On this day came to be considered the Joint Motion for Entry of Agreed Final

Judgment filed by Defendants, the Texas General Land Office, and its

Commissioner, Dawn Buckingham, M.D.,? and Plaintiff, West Gulf Marine, Ltd.
Phase One of this suit determined the quesnon of ownershlp of the submerged
portions of Lots .30 and 31. Phase Two concerns the location of the shoreline
boundary aCrbss Lots 30 and 31 (the “Shoreline Boundary”). The Shoreline
Boundary establishes the division between the land owned by the State of Texas and
land owned by West Gulf Marine, Ltd. at present, whether or not the land is
‘submerged today or was previously filled, subject to future erosion or accretion.
Phase One was resolved on October 7, 2022, when the Fourteenth Court of
Appeals issued its mandate, rendering judgment affirming this Court’s Dismissal

Order in accordance with its opinion finding that the State of Texas owns the

2 Commissioner Buckingham has been substituted for former Commissioner Bush. See Tex. R.
App: P. 7.2 (authorizing substitution of public officers sued in their official capacities).
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submergcd portions of Lots 30 and 31. See West Gulf Marine, Ltd. v. Texas General
| Land Office, 636 S.W.3d 268 (Tex. App.—Houston [14th] 2021, pet. denied)
(attached Exhibit 1); and Mandate (Exhibit 2).

The parties have advised the Court that they have reached an agreement as to
Phase Two, regarding the location of the Shoreline Boundary across Lots 30 and 31.

Since the parties have reached a compromise resolution as to the remaining
issue, the Court hereby renders this Agreed Final Judgment in accord with the
Opinion of the Fourteenth Court of Appeals and the parties’ submission. Consistent
with that Opinion and Mandate and the parties’ agreement, this Court enters this
Agreed Final Judgment to resolve all remaining claims and hereby ORDERS,
ADJUDGES, DECREES AND DECLARES as follows:

Shoreline Boundary

1. The parties agree, and this Court finds that the Shoreline Boundary for
Lots 30 and 31, located in Galveston County, is the Original 1954 Littoral Boundary
(Based on data provided by Texas G.L.O.) depicted on the Survey (Attached Exhibitl
3), described as follows:

COMMENCING at the Southwest corner of that certain tract conveyed to West
Gulf Marine, Inc. by instrument recorded in Galveston County Clerk's File
Number 2002041597, said corner also being the Southeast corner of that
certain tract conveyed to J.W. Kelso, Company, Inc. by instrument recorded in
Galveston County Clerk's File Number 9532520; being on the Northern line of
Harborside Drive, an 80 feet wide right-of-way; and being marked by a found
1/2 inch rod;
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- - THENCE North 81°14'26" East, along the Southern line of said West Gulf

- Marine tract and the Northern line of said Harborside Drive, a distance of
174.57 feet to the Southeast corner of said West Gulf Marine tract, said corner
being on the Western line of Sixty-First (61st) Street, a 50 feet wide right-of-
‘way (not open);

THENCE North 27°07'06" West, along the Eastern line of said West Gulf
Marine tract and the Western line of said 61st Street, a distance of 432.83 feet
to the POINT OF BEGINNING of the herein described tract, said point being
on the original 1954 littoral boundary (based on data provided by the Texas
General Land Office - G.L.O.);

THENCE Easterly, along said original 1954 littoral boundary (based on data
provided by Texas G.L.0.), the following Twelve (12) courses and distances:

South 89°43'27" East, a distance of 20.28 feet to a corner;

South 65°50'17" East, a distance of 43.84 feet to a corner;

North 84°14'57" East, a distance of 69.92 feet to a corner;

North 83°01'53" East, a distance of 45.21 feet to a corner;

North 81°44'09" East, a distance of 92.44 feet to a corner;

North 79°13'20" East, a distance of 69.91 feet to a corner;

North 47°13'30" East, a distance of 52.31 feet to a corner;

North 55°16'21" East, a distance of 41.28 feet to a corner;

North 81°03'11" East, a distance of 171.55 feet to a corner;

South 35°36'42" East, a distance of 42.57 feet to a corner;

South 84°39'43" East, a distance of 39.11 feet to a corner;

North 87°41'53" East, a distance of 123.17 feet to the POINT OF
TERMINATION, said point being on the East line of Lot Thirty (30) of
Section One (1) of the TRIMBLE AND LINDSEY SURVEY, of Galveston
Island and being on the West line of Sixtieth (60th) Street, a 50 feet wide right-
of-way (not open). .

2. This Shoreline Boundary depicted on the Survey (Attached Exhibit 3)
establishes the littoral boundary for Lots 30 and 31 located in Galveston County.
General
3. West Gulf and the GLO Defendants desire to avoid the cost and

uncertainly of further litigation and by this Agreed Final Judgment intend in good
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'falth to resolve all claims asserted in or made the basts of this lawsuit without the.
o neee531ty of trial and without- adm1ttmg any hablllty or wrongdomg of any kind. Such
liability is expressly demed.

4, The Parties agtee, and this :C_dm*t finds that there is evidence sufficient
to.support the ﬁndings'and _o_rders set forth in this Agreed'F inal Judgment. This
Agreed Final Judgment is entered by codse'nt, is fully binding on all Parties as though -
ente'red after full trial otl the mertts; and is equelly binding upon their successors a.nd ;
assigne, their heirs, and anyo'ne claiming by, through, or under them.

5.  This Agreed F inal Judgment ddj'udicates all claims Brought in this suit.

6.  This Agreed Final Judgment shall not be eehstrued in any way to.
relieve- any party from the-obligetion to cOmﬁly with any federal-, state, or ldcal- law.

7. The attached Opinion deﬁtres as the law of this ease upon which Agreed
Final Judgment is based.

S. This Ag‘reed ' fi'inalr ‘Judgment may be abstracted and recorded as
permitted by law and inures to the ‘derieﬁt of both patties and their successors and
ass".i_gns.

9. ThlS Agreed Final Judgment may be executed in multlple parts, which
together shall constitute a single instrument. Any executed signature page to this
Agreed Final J_udgment may be transmitted by facsimile transmission or email to the |

other parties, Whic_h shall constitute an origihal signature for all purposes.

Agreed Final Judgment | » Page 4 of 7
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10.  ‘West Gulf and the GLO Defendants waive appeal from this Agreed
Final ‘Judgmént. | .‘ |

1. West. Gﬁif and the GLO Defendants shall bear_ théir (;wn costs,
- including -attofneys’ feés, and all court costs shall be taxed against the party incurring
same.

12. This Agreed Final Judgment disposes of all parties and all claims in this

cause and is final. All relief not _expresély granted is denied.

. _SI_GN'ED on é{/?? 6 é@é)\j’-

7

Finorable Rebecca Millo % Aates
Judge Presiding
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AGREED:

-'K.EN PAXTON
_ 'Attomey General of Texas

BRENT WEBSTER |
“First Assistant Attorney General

RALPH MOLINA .
Deputy First Assistant Attorney General

- AUSTIN KINGHORN

. Deputy Attorney General for Civil thlgatlon

KELLIE E. BILLINGS-RAY
Chief, Environmental Protection Division

[s/ Amanda Atkinson Cagle ~.
AMANDA ATKINSON CAGLE
Assistant Attorney General

- State Bar No. 00783569
Amanda.Cagle@oag.texas.gov

OFFICE OF THE ATTORNEY GENERAL
- Environmental Protection Division

P. O. Box 12548, MC-066

-‘Austin, Texas 78711-2548 -

Tel: (512) 975~ 1582 | Fax: (512) 320 0911

R Attorneys for Texas General Land Office
- and Dawn Buckingham, M.D.
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Texas Bar No. 24040546
rbooth@millsshirley.com

Matthew “Gus” Knebél
Texas Bar No. 24083317
gknebel@millsshirley.com

MILLS SHIRLEY L.L.P.
2228 Mechanic St., Ste 400
Galveston, TX 77550
Phone/Fax: 409.761.4001

Attorneys for West Gulf Marine, Ltd.
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West Gulf Marine, Ltd. v. Texas General Land Office, 636 S.W.3d 268 (2021)

636 S.W.3d 268
Courl of Appeals Gf Texas, Houston (14th Dist.).

WEST GULF MARINE, LTD., Appellant
v.
TEXAS GENERAL LAND OFFICE
and George P Bush, Appéllees

NO. 14-19-00708-CV
N
Opinion filed September 30, 2021

‘Synopsis

Background: Owner of two pama]ly submerged lots on bay
side of island filed suit against state General Land Office
(GLO) and its Commissioner, asserting claims for trespass to
try title and inverse condemnation. The 10th District Court,
Galveston County, Kerry L. Neves, J., granted GLO's*and
Commissioner’s plea to th‘ejufis_diction as to clainis regarding
submerged portions of lots. Owner appealed.

Holdings: The Court of Appeals, Poissant, J., held that:

[1]islands of Texas did not lose théir‘characte_r as public lands
owned by the State due to reservation for government use in
legislation issued by the Republic of Texas;

[2] as matter of first impression, joint resolution and act
authorizing transfer and sale of lots from Republic of Texas

to pnvate owners did not convey title to any qubsequently- ‘

submerged land in the lots;

[3] reference to a specific number of acreage in patents
transfemng title of the lots did not support concius:on that
related legislative acts established State's intent to convey its
title to an_y_subsequently submerged lands; and

- [4] defendants were entitled to sovereign immunity because
State owned submerged portions of the lots.

Affirmed.

Procedural Posture(s): Interlocutory Appeal; Plea to the '

Jurisdiction.

West Headnotes (21)

!

12]

31

14]

151

6]

Pleading ¢~ Plea to the

A plea to the jurisdiction is a dilatory plea used
to defeat a cause of action without regard to
whether the claims asserted have merit.

Pleading €= Plea to the Jurisdiction

A plea to the jurisdiction challenges the trial -

court's subject matter jurisdiction.

Appeal and Error &= Subject-matter
JurlSdlCt]Dﬂ ;

Whether a trial court has subject matter
jurisdiction.and whether the pleader has alleged
facts that affirmatively demonstrate the trial
court's subject matter jurisdiction are questions
of law that appellate courts review de novo.

Pleading ¢= Presumptions and Burden of
Proof

On plea to the jurisdiction, the plaintiff has
the initial bu‘rden. to plead facts affirmatively
showing that the trial court has jurisdiction.

Pleading ¢= Scope of inquiry and matters
con51dered in general

On a plea to the _]Ul'lSdlCt!Ol’l, if the
plaintiff pleaded facts establishing -a prima
facie case against a governmental unit and
the governmental unit instead challenges the
existence of jurisdictional facts, then courts
consider the relevant evidence submitted.

Appeal and-Error €= Pleading and dismissal

When reviewing a plea to the jurisdiction in
which the pleading fec]uii‘ement has been met and
evidence has been submitted to support the plea
that. implicates the merits of the case, appellate
courts take as true all evidence favorable to the

ELECTRONICALLY S ERVED
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West Gulf Marine, Ltd. v. Texas Generjai Land Office, 636 5.W.3d 268 (2021)
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R4 i

18]

9

[10]

(1]

2]

plaintiff, indulging every reasonable inference
and resolving any doubts in thie plaintiff's favor.

Pleading &= Questions of law and fact

On a plea to the ;jurisdiction, if the relevant
evidence is undisputed or if the plaintiff fails to
raise a fact question on the jurisdictional issue,
then the trial court rules on the plea as a matter
of law.

[13]

[14]

Water Law é= Title to Land Formed by

Accretion or Lost Through Reliction; Effect on

- Adjacent Owners' Boundaries

The general rule is that.a riparian or littoral
owner acq_uir"es or loses title to the land gradually
or impefceptibly added to or taken from his
shoreline.

[15]

Water Law £= Who are riparian owners, and
what is riparian land

The term “littoral” means belonging to the shore,
and a “littoral owner” is one whose land borders
an ocean, sea, or lake.

Water Law &= Public trust

Title to land covered by the bays, inlets, and
arnis of the Gulf of Mexico within tidewater
limits rests in the State, and those lands constitute
public property that is held in trust for the use and
benefit of the people.

[16]

‘Water Law @-—» Grants to and Acquisition by

Private Owners or Municipalities
Water Law &= Power to grant

Only the Legislature can grant to private parties
the title to submerged lands that are part of the
public trust, and-it-must expressly provide for-
such a grant in plain and positive language.

Water Law &= Determination of ownership

Two bresumptions arise regarding submerged
lands that are part of the public trust: (1) they
are owned by the State, and (2) the State has not
acted to divest itself of title to them.

States €= Quict title actions

A suit to try the State's title is barred by sovereign
immunity.

Public Employment &= Statc, local, and other .

non-federal personnel in general

States &= Sovereign immunity, and relation of

official immunity thereto

A suit against a state official for acting outside his
authority is not barred by sovereign immunity.

Public Employment &= State, local, and other
non-federal persbnne[ in general

States €= Particular cases and contexts

If a 'govemm'én_t official acting in his official
capacity possesses property without authority,
then possession is not legally that of the
sovereign, and under such circumstances, a

“defendant official's claim that title or possession
is on behalf of the State will not bar the suit.

Public Employment &= State, local, and other
non-federal personnel in general

States €= Sovereign immunity, and relation of
official immunity thereto

States €= Particular cases and contexts

A suit to recover  possession of property
unlawfully claimed by a state official is
essentially a suit to compel a state official to
act within the.officer's statutory or constitutional
authority, and. the remedy of compelling return
of land illegally held is prospective in nature;
however, if the evidence establishes superior title
and right of possession in the soversign, then
the officials are rightfully in possession of the
sovereign's land as agents of the sovereign and
their plea to the jurisdiction based on sovereign
immunity should be sustained.

WESTLAW @ 2024 Thomson Reuters. No claim to original U.S. Government Works.
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G

“Publi¢ Lands @= Lands subject to location

Water Law &= Trespass to submerged lands,
and actlons therefor

Generai Land Oﬂ' ice and its Comm1551oner did
Water Law &= Title and r:ghts held i pub]lc not act ultra’vires with regard to submerged
ortions of two lots on bay side of island, and
. trust’ P! wa Yy
. The islands-of Texas did riot lose their character :hus wg:re' entlj[lcd fto tsovcrmgn 1mmu.|t1ltty 13
as public lands owned by the State, and the _Ut ow"_e”’;(:t,lon : oF re.aspassh_tc: ;rtyttl - a"d
Republic of Texas did not divest itself of title to l;versi con e;nnatlt.m, gw:nht a; .a cdowné
- submerged lands, due to legislation issued by the ! .e a8 d[rferg;; f})?rl‘cions ho L be Ots ;r; Zever
Republic reserving all islands belonging to the - divested itselt oL title:ta thesusmerged Jands.
Republic of Texas for government use.
18] W_ater'Law = Grams__t? an.d.Acqui'sition-by *270 On A_p_peal from the 10th District Court, Galveston
' s Private Owners or Municipalities County, Texas, Trial Court Cause No. 18-CV-1681
Joint resolution and act authorizing transfer and _ L L
sale of lots on bay side of island from Republic Attorneys and Law Firms
of Tx t t did not, b ) :
exasito privaiciawiery did pot 1o 8 EEnge Robert Edward Booth, Joshua Kelly, Galveston, for-
of positive language or other evidence mdlcatmg : i
Appellant.
intent to do so, convey title'to any subsequently .
submerged land in the lots. Shelly Doggett, Jessica Amber Ahmed, Natalie Thompson,
Austin, for Appellees.
1.191, Water Law 6= Grants to s Acqiiisition by . Panal consists of Justices Spain, Hassgnz.and Poissant.
Private Owners or Munlc1palltles :
Referenice to a specific number of acreage in _
patents transferring title of lots on bay side of OPINION
island to pri , standing alone, did not - ‘ .
g privgs _owners Ty ; 1 1.10 Margaret “Meg” Poissant, Justice
support conclusion that the related legislative
acts . of the Republic of Texas established = Tpis interlocutory appeal concerns a.title dispute over’
the State's intent. to convey its title to any 'submerged land in Galveston Bay. Appellant West Gulf
subsequently submerged lands.,. even if the " Marine, Ltd. (“West Gulf”) appeals a plea to the jurisdiction
_ original area in the patents included land that was granted in favor of appellees the Texas General Land Office
later submerged. F
: (“*GLO™) and its Commissioner George P. Bush. See I Tex.
) _ Civ. Prac. & Rem. Code Ann. § 51 014(8) (authorizing
' : ' - inferlocutory appeal from grant or denial of plea to the
Public Land T : : . - ) .
[20] Ub s ek jurisdiction). In three issues, West Gulf argues the trial court
States ¢= Real property in general erred when it granted appellees’ plea because: (1) West Gulf
State legislature has the authority to validate the is the present-day owner of the disputed submerged property; -
titles to the land for which patents and awards (2) West Gulf has standing to sue because it is the owner of
" have been issued. the disputed submerged property; and (3) GLO committed a
i taking of the submerged property by offering to lease it to
; oo - . West Gulf. We affirm.
[21]  Public Employment &= Particular torts
States &= Conderﬁnation; takings claims
States ©= Particular cases and contexts 1. BACKGROUND
WESTLAW '© 2024 Thomson Reuters. No claim to original U.S. Government Works. 3
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West Gulf Marine, Ltd. v. Texas General Land Office, 636 S.W.3d 268 (2021)

West Gulf owns two lots on the bay side of Galveston Island:
lots 30 and 31 in Sectidr} One of the Trimble and -Lindsey

-Sur\ﬁéy..[ West Gulf traces its ownership of *271 _161 30to

* ‘a land patent from The Republic of Texas (the “Republic”)

to General Thomas Jefferson Chambers in 1839. As to lot
31, West Gulf traces its ownership to a land patent from
-the Republic to John O'Brian in 1840. The relevant patents
~ conveying the lots provide that lot 30 contained 13.50 acres
and lot 31 contained 13.85 acres. '

‘According to -West Gulf, over half of the land in the lots -
_ originally conveyed by the Republic has eroded with the -

_passage of time and is now subr_ne'rg_ed under water in the
bay. 2 GLO has represented to ‘West Gulf that the land
submerged in water in the bay by the passage of time belongs
to the State. On the lots, West Gulf operates a shipyard and is
engaged primarily in the construction of barges. Accessto a
deep-water shoreline is an integral comi::o‘nem of West Gulf's
business, as it allows West Gulf to launch and move barges
after construction. ’

To prevent further shoreline erosion, West Gulf ‘alleges it

must engage in bulkheading efforts. In 2010, West Gulfand
‘GLO executed a commcrc_iai casement lease to allow West
Gulf to make changes to the shéreline'and submerged land
and to bulkhead portions of the lots’ then-existing shoreline.
Under the terms of this lease, West Gulf dredged an area
of appmximate[y 33,000 square feet of submerged land. The
lease in.cl'udé.s.a provision .acknowledging that West Gulf
“disputes the [State's] ownership of the Ea'sem_ent premises.”
West Gulf agreed to pay $444:00 in annual rental payments
- for the léase; with the ten-year term for the easement cndiﬁg
on December 31, 2019.

In 2015, West Gulf sought to amend its lease to allow
additional dredging and further modiﬁg_:aﬁon to the shorelines
as it sought to expand its operations. In January '2017, GLO
proque& a new ten-year “coastal surface lease” that would
grant West Gulf an expanded easement allowing for West
Gulf's projects. The newly proposed lease would expire on

Noverber 30, 2026, and required West Gulf to pay an annual

. payment of $94,999.10 and a $'10_0'rcnewal fee. Our record
- indicates that the parties did-not sign the lease.

On December 7, 2018, West Gulf filed-the underlying suit
against appellees asserting causes of action for trespass to
try title and inverse condemnation. West Gulf sought to
have title declared as to the entirety of lots 30. and 31,
including any submerged land that GLO argtied belonged

to the State.® West Gulf alleged *272 that the original

" patents from the Republic conveyed title to land subsequently

submerged by water, and therefore, title to any portion of the
land subsequently submerged by water did not revert to the’
State.

Appellees filed a plea to the jurisdiction arguing that the

‘submerged portions of the property belonged to the State.

Specifically, appellees argued that the patents executed by the
Republic did not convey title to-submerged land because: (1)

. -the relevant legislative authority did not indicate an intent

to convey subrmerged land, and (2) “[n]either of the original
patents that conveyed Lots 30 and 31 from the sovereign

expresses an intent to convey submerged land.”

2 West Gulf filed a response and argucd that “the Republic -

of Texas acting through its Congress, conveyed the lots
containing the submergéd land ... at issue to private persons
to pay its debts and to meet the exigencies of government.”
Both parties submitted evidence in support of their arguments,

'im;l_udin‘g the relevant legislative acts-of the Republic

providing for the sale of both lots, the conveyances of the lots

"from the Republic to O'Brian and Chambers, the Trimble and

Lindsey survey, and the Phelan map.> Appellees submitted
an affidavit by Nedra Foster Townsend, a professional land
surveyor, stating her opinion that West Gulf's ownership was
“subject to movement with the occurrence of erosion ‘and

_ accretion.” West Gulf attached to its response the opinion of

Blake E. Horton, a landman. According to Horton, “it was not
until the early 1900s that the instruments [conveying lots 30
aud-31] began to include calls to specific metes and bounds.”
Horton provided that it was his opinion that “these deeds
intended to and did convey a specific amount of acreage.”

Aftér a hearing, the trial court found that the State owns -
the submerged lands -and granted appellees’ plea to the”

jurisdiction. This interlocutory appeal followed. 6 See id

*273 1I1. DISCUSSION

In its first issue, West Gulf argues that the trial court erred
when it granted appellees’ plea because it is the owner of the
submerged property. West Gulf advances several arguments .
in support of. its ‘contention that the Republic conveyed
to Chambers and O'Brian title to the land subsequently
submerged by water. Specifically, West Gulf argues that: (1)
the State's reservation of all of the islands in 1836 mandates

WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works. 4
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West Gulf‘Marine, Ltd. v. Texas General Land Office, 636 5.W.3d 268 (2021) .

that the title in the‘submergé‘d lands did not revert to the -

State;.-(2) a “call to acreage” in the patents to O'Brian
and Chambers indicated the State intended to convey 'the

submerged property; and (3) the facts of this case meet.“a

‘test” a'mculated by the Texas Supreme Court indicating that
the conveyance mclqded title to the submerged lands. -

A. STANDARD OF REVIEW
12

‘used to defeat a cause of action without regard to whether the

claims éi_sserted have merit. Bland Indep. Sch. Dist. v. Blue,
34 5.W.3d 547, 554 (Tex. 2000). The plea challenges the trial

_ court's subject matter jurisdiction. Ia’. Whether a rial court
has subject matter jurisdiction and whether the pleader has
alleged ‘facts that affirmatively demonstrate the trial co;irt's
subject matter jurisdiction are questions of law that we review

. de novo. Tex. Dep't of Parks.& Wildlife v. Miranda, 133
S.W.3d 217, 226 (Tex. 2004).

-4 (51 (6]
. plead facts affirmatively showing that-the trial court has
.[urlsdlctlon FTex Ass'n af Bus. v. Tex. Air Control Bd

852 S:w.2d 440 446 (Tex. ]993) see FMtsszon Consol.
Indep. Sch. Dist. v. Garcia, 372 S.W.3d 629, 635 (Tex. 2012).

" If the plaintiff pleaded facts establishing a prima facie case .

and the g_ovcmmentai_ unit ihstead challenges the ‘existence
. of jurisdictional facts, then we consider the relévant evidence
" submitted. Metro. Transit Auth. of Harris Cty. v. Douglas, 544

S.W.3d 486, 492 (Tex. App.—Houston [14th Dist.] 2018, pet. '

denied); see Garcia,' 372 S.W.3d at 635; Bldha’ Indep.
Sch. Dist: v. Blue, 34 S.W.3d 547, 554 (Tex. 2000). When,
reviewing a plea to the jurisdiction in which the pleading
requirement has been met and evidence has been submitted to

support the plea that |mp11cates the merits of the case, we take.

- as.true all evidence favorable to the plaintiff. Douglas, 544

. S.W3dat 492; see P Garcia, 372 5.W3d at 635, We indulge
every reasonab.le inference and resolve any doubts in the

plaintiff's favor. Douglas, 544 S.W.3d at 492; see Mirqnda,
133 S:W.3d at 226. If the relevant eviderice is undisf)uted orif
the plaintiff fails to raise a fact question on the jurisdictional
issue, then ‘the trial court rules on the plea as a matter of

law. Garcfa, 372 S.W.3d at 635; see Har‘ris Cty. Flood -

Control Dist. v. Kerr, 499 S.W.3d 793, 798-99 (Tex. 2016)
(op. on reh'g).

131 A plea to the jurisdiction is a dllatory plca

[7): The plaintiff has the initial burden t

B. APPLICABLE LAW
(8]
acqu1res or loses title to the land gradually or imperceptibly

added to or taken from his shoreline. FNatland Corp., 865
S.w.2d at 57.

- *274
lands in Texas has a'long history.” Bush v. Lone Oak Club,
LLC, 601 S.W.3d 639, 64748 (Tex. 2020). Title to land

. covered by the bays, inlets, and arms of the Gulf of Mexico

within tidewater limits rests in the State, and those lands
constitute public property that is held in trust for the use

and benefit of the people.

| S.W.3d 705, 715 (Tex. 2012); P2 Lorino v. Crawford Packing

, 142 Tex. 51, 175 S.W.2d 410, 413 (1943); TH Invs.,
218 S.W.3d at 182; see also Tex. Nat. Res. Code Ann. §§
11.011, 11.012(c); Porretto v. Tex. Gen. Land Office, 448
S.W.3d 393, 395 (Tex. 2014) (“The State owns the coastal

Jand sﬁbme.rged by the Gulf of Mexico.’i);rNalland Corp.

v. Baker's Port, Inc., 865 S.W.2d 52, 57 (Tex. App.—Corpus

Christi-Edinburg 1993, writ denied):
(1]

trust, and it'must expressly provide for such a grant in

- plain and positive language. See Bush, 601 S.W.3d at 646

(“Tekas law permits tﬁe Legislature to convey public land

urlder both streams and the sea so long as the conveyance -

mests certain requirements.”); FLormo 175 S.W.2d at 414

~ (“[N]avigable watgrs[ 2l and streams are reserved to the

State for the use of the public generally, and no one should

Severance v. Patterson, 370_

[9] The general rule is that a riparian or littoral 7 owner

(1o} “T he law - govemmg ownership of submerged

[12] Only the Leglslature can grant to private partles
~ the “title to submerged lands ‘that are part of the public

ELECTRONICALLY SERVED

have exclusive right to the enjoyment of such property, unless -

and until the Legislature has granted such right.”); | FState

" _v. Bradford, 121 Tex. 515, 50 S. W.2d 1065, 1075 (1932)

(“[Before-a statute will be construed to include land under
navigable waters, ...
positive language and not in general language.”); TH Invs.,

© 218 S.W.3d at 185 (“Property conveyed by the State to an
- individual can remain privately owned even if it is submerged

under tide waters—but only under very special circumstances

in- which the State - manifested its intent that the private .

landowner cbntim_:e to own the property if submerged.”).
Thus, two presumptions arise regarding submerged lands: (1)

they are owned by the State, and (2) the State has notactedto
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divest itself of title to them. TH Invs., 218 S.W.3d at 182-83;
see P Lorino, 175 $.W.2d at 414,

. C.SOVEREIGN IMMUNITY
[13]  [14]

sovereign immunity. See FTex. Parks & Wﬁdll_'fe Dep't v.

suit against a state officialfor acting outside his authority

s not barred by sovereign immunity. ld.; see Ciry,of.
El Paso v. Heinrich, 284 S.W.3d 366, 370-74 (Tex. 2009);
Srate v. Lain, 162 Tex. 549,349 8.W.2d 579, 581 (1961). If

a government official acting in his official capacity possesses
. property withiout authority, then possession is not legally that

of the sovereign. vayer Tr, 354 S.W.3d at 393. Under
such cnrcumstances a defendant offi cial's claim that title or
possession ison *275 behalfofthe State will not bar the suit.

Fld_; see FLam, 349 S.W.2d at 581-83:

[16] A suit to recover possessidn oof property unlawfully
claimed by a state official is essentially a suit to compel a state

official to act within the officer's étatutory or constitutional -

- authority, and. the rerhedy .of compelling return of land
illegally held is prc-)specti\;e in nature. -Sawyer Tr, 354

S.W.3d at 393; see FChambers Liberty Ctys. Navigation
Dist. v State, 575-S8.W.3d 339 348 (Tex. 2019) (orig.
proceeding) (“Such ‘ultra vires claims’ must be brought -
‘against government officials in their-ofﬁci'al capacity and may
seek only prospective injunctive remedies.”). However, if the
evidence establishes superior title}m:d right of possession in

the sovereign, then the officials are rightfully in possession

of the sovereign's land as ‘ageﬁnts of the sovereign and their
plea to-the jurisdiction based on sovereign immunity should

* be sustained. P Lain, 349 5.W.2d at 582 see Flsawyer 17,
354 S.W.3d at 394,

D ANALYSIS

Here, West Gulf's suit for inverse condemnatlon and trespass
to try-title is a suit over ownership of the submerged lands,
which West Gulf alleges is unlawﬁilly claimed by. GLO and its
Commissioner. Thus, if the State:owns the submerged lands,
sovereign immunity bars West' Gulf's suit against appellees

as to the submerged lands. See vayer Tk, 354 S.\V.jd at
394: PBqin, 349 S.W.2d at 582.

Our disposition of the immunity question requires us to
review: (1) the Republic's relevant history following its
independence, including its reservation of all islands; (2) the
history of the con'vcyénces to O'Brian and Chambers; and

[15] A sult to try the State's title is barred by (3) the underlying merits of West Gulf and GLO's arguments

regarding ownership of the lots. As noted, a review of the

* claims merits is sometimes necessary at the jurisdictional.
Sawyer Tr, 354 5.W.3d 384, 393 (Tex. 2011). However, a . .

stage. See Chambers-l,ibergz Ctys. Navigdtion Dist., 575
S.W.3d at 349-50; Miranda, 133 S.W.3d at 228; Stare

“v. Lueck, 290 S.W.3d 876, 880 (Tex. 2009) (“[W]hen the

facts underlying the merits and subject-matter jurisdiction
are intertwined, the State may assert sovereign immunity
from suit by a plea to the jurisdiction, even when the
trial court must consider evidence necessary to resolve the
_]urlSdICthllal issues raised.” (citation and internal quotatlon

marks omiﬁed)); FBlue, 34 S.\W.3d at 555 (“[A] court
deciding a plea to the jurisdiction is not required to look solely

" to the pleadings but may consider evidence and must do so
_ when necessary to resolve the jurisdictional issues raised.”);

see also Lain, 349 5.W.2d at 582 (*[W]hen officials of
the state are the only defendants ... and they file a plea to
the jurisdictiou based on sovereign immunity, it is the duty
of the court to hear evidence on the issue of title and right of

. possession and to delay action on the plea until the evidence

is in.”).

1, THE REPUBLIC'S RESERVATION OF ALL THE
‘ISLANDS
[17] We begin with West Gulf's argument that the Republic's

_ reservation of all the islands in 1836 mandates that the title

in the land subsequently submérged by water on Galveston

. Island did not revert to the State.

In 1836, Texas declared its independence from Mexico on
March 2 and ratified its first constitution on March 17. 1836
1837 Repub. Tex. Laws 3 (declaration of independence), 9
(constitution), reprinted.in 1 GAMMEL, THE LAWS OF
TEXAS 18224897 at 1063, 1136 (Austin, Gammel Book_

Co. 1898); Bush, 601 S.W.3d at 647. On December 10,

1836, the Legislature of the Republlc passed a law, signed by
President Sam Houston, stating, “That all islands belonging to

" this republic shall be, and are *276 hereby reserved for the
. -government use, except the president be authorized specially
by congress to sell them.” Joint resolution approved Dec. 10,

_1836. § 3, Ist Cong., 1stS., 1836-1837 Repub. Tex. Laws 76,

WESTLAW © 2024 Thomson Reutérs. No claim to original U.S. Government Works.
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76, reprinted in | GAMMEL, THE LAWS OF TEXAS 1822-
1897, at 1136, 1139 (Austin, Gammel Book Co. 1898).

West Gulf argues that this joint resolution meant that
Galveston Island “was severed from the public domain.” In

support, West Gulf cites to Srate v. Delesdenier and its
language that the islands “could not regain that character [of

‘public lands’] except by direct and express terms.” 7 Tex.
76, 108 (1851). West Gulf argues that, as a result, “[blecause
Galveston Island is no longer in the public domain, the Texas
General Land Office is required to show that the State of
Texas regained the lots at issue, which it has not done.” West
Gulf's argument is misplaced.

The Texas Supreme Court has since clarified its use of this

language in Delesdenier:

[t was hardly accurate, we think, to say so broadly [in

De!esdenier] that the islands were “severed from the
public domain,” and that they “lost the character of public
lands.” This is true, we think, only in the sense and to the

extent intended by the court [in De!esdenier] in deciding
the question before it, which was whether the lands were
open to location by persons holding claims to be satisfied
by selection and appropriation out of the public domain
generally. The fact that they had been declared to be not
subject to such locations was sufficient for that case. The

islands certainly continued to be a part of the public domain .

and to be public lands, but not such public lands as were
open for other disposition than that provided for.

Roberts v. Terrell, 101 Tex. 577, 110 S.W. 733, 734-35
(1908) (orig. proceeding). Therefore, contrary to West Gulf's
argument, the islands of Texas did not lose their character
as public lands owned by the State and the Republic did not
divest itself of title to the submerged lands. We reject West
Gulf's argument that it owns the submerged lands as a result
of the Republic's severance of the islands from the public
domain. See id.

7 MENARD & REFERENCE TO ACREAGE
Next, West Gulf argues that the conveyance to O'Brian and
Chambers meets a purported “test” articulated by the Texas

Supreme Court in City of Galveston v. Menard, which
allegedly establishes that the State conveyed the submerged

lands. See F123 Tex. 349 (1859). We will address, in

conjunction with this argument, West Gulf's argument that a
reference to a specific number of acres in the grants to O'Brian
and Chambers indicated an intent to convey title to the now
submerged land.

a. CITY OF GALVESTON V. MENARD

By an act of Congress, the Republic of Texas conveyed to
Michael B. Menard “one league and one labor of land, lying
and situate[d] on, and including the east end of Galveston
Island.” Act approved Dec. 9, 1836, § 1, lst Cong., lst
S., 1836-1837 Repub. Tex. Laws 70, 70, reprinted in 1
GAMMEL, THE LAWS OF TEXAS 1822-1897, at 1180,

1180 (Austin, Gammel Book Co. 1898); see Menard at

394; see Lain, 349 S.W.2d at 583. The Texas Supreme
Court noted that if the Act was “viewed as an ordinary grant,
[it] would not include the [submerged land] lying south of

the channel of the bay.” Menard, 23 Tex. at 394. However,
the supreme court concluded that the legislative grant there
was intended by the contracting parties to include submerged

land known as “the flats.” Id. at 397. In explaining its
conclusion, the supreme court stated:

*277 In view of the full force of this rule of construction,
we are satisfied, that this legislative grant was intended by
the contracting parties to include the flats, so as to build a
city upon Galveston island, with streets and lots running up
to, and bordering on the channel of the bay. This conclusion
is arrived at, from considering the object of the grant, its
locality, and the acts of the contracting parties in relation
to it. This was not an ordinary sale, or donation of land,
as upon certificate or scrip, for indefinite purposes; but it
was a specific grant, directly made by the government, for
a specific object; and it must be understood and construed,
with reference to such object. In the same act which made
the grant, a part of the east end of the island, including
the fort, was reserved; “also one block of lots in a suitable
part of the town, for a custom-house, and other public
uses, to be selected by an agent, to be appointed by the
president for that purpose; to be selected on or before the
first day of public sale of lots at that place.” The act also
stipulated for the payment of fifty thousand dollars for the
league and labor, thus granted to Menard. The president
was required to make a title in the name of the republic,
upon the payment of the money.

WESTLAW © 2024 Thomsaon Rauters. No claim to original U.S. Governmeant Works.
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l’d. (internal citations omitted).

‘The s'upre_r'rjl'c..-éourt elaboréted that there were provisions in
~the Act which “unquestionably” showed “that negotiations
transpired between the government and Menard, for the
building of a town upon the island of Galveston, which
would be a port of entry; and that the subject was practically

surveyed, and well considered by‘th'em.” Id_. at 397-

98. Specifically, the supreme court pointed to provisions in
the act which reserved part of the east end of the island,

including a fort, for a-custom house and- other public uses,

~ and required the president of the Republic to “make a title
in the name of the [R]epublic” upon payment of money by

Menarc_l. Id._ at 397. Based onthis and other extrinsic
evidenée‘Which' confirmed the parties’ objective of building
a fown on Galveston Island, the supreme court concluded
that the Republic intended to cqnvéy -?md'did convey title

to the submerged land at issue. See Pid: at 397-405. (“By
the strict letter of the legislative grant, Menard's right of
property did not extend to the channel [in the bay]. It is
extended thei'e, only by resort to the plain intention of the

" contracting parties.”); see Lain, 349 S.W.2d at 583;--sleé
also _Un;'le_d States v. 1,078.27 Acres'of Land, More or Less,
Situated in Galveston Cnty., Tex., 446 F. 2d 1030, 1036 (5th

Cir. 1971) (analyzing FMenafd and: statmg “[t]hus where
" the instrument itself does not fully disclose the intention of
the leglslature a court may consider extrinsic facts such as
history, subject matter mvolved and the end sought to be
obtained”).

West Gulf argues that the following language in P fenard
established “a test” to determine whether the State conveyed
" submerged lands: “This was not an ordinary sale, or donation
of land, 'fl'.siupon certificate or scrip, for indefinite purposes;
but it was a specific grant, directly made by the government,
 for a specific object; and it must be understood and construed,

with reference to such object.” See Mehwd 23 Tex. at 397..

As a result, West Gulf argues, the conveyance here included -

the submerged land because: it was a specific grant because
it contalncd grants of .acreage,l it had a specific objective,
which was to pay the debts of the republic; and.it was not an
ordinary grant because 1t was specifically authorized by the

Leglslarure

We disagree with West Gulfs characterization. First, the

language in Menard was a summary of the specifics of
that case which supported the Court's conclusion *278 that’
the grant in- question conveyed submerged lands. See TH
Invs., 218 S_.W.3d_at 186 (“But, based on the object of the
grant, its location, and the acts of the contracting parties,

" the Court determined that the Legislature intended to convey

the submerged flats to Menard, specifically to encourage the

“construction of a port of entry for commercial activities and
~ promote the building of a city on Galveston Island.”); see also

'[;a'z'n, 349 S.W.2d at 583 (“The power and intent of the

Republic to grant the submerged area included in the patent to" - -
Menard in derogation of public rights of navigation, etc., was =~

fully considered. The court confirmed the existence of both
power and intent-and recognized the absolute right of Menard
and his grantees to fill up and use the submerged areas ....").

Second, we believe the Court's opinion in_-Menara’ directs
us to look at the language of the relevant act of the Republic's
Legislature and any relevant extrinsic evidence in relation to
the objective of the grant.

Whether the relevant acts of the Legislature of the Republic
conveyed title to the portions of lots 30 and 31 subsequently
submerged in the bay is a question of first impression.

b. THE REPUBLIC;AS_ JOINT RESOLUTION
& ACT AUTHORIZING THE TRANSFER
AND SALE OF LOTS 30 AND 31

. Congress authorized the transfer and sale of the lots in

question to O‘Bnan and Chambers. As to Chambers and lot
30, the joint resolution states:

JOINT RESOLUTION
Concerning Major General Thomas Jefferson Chambers

Resolved by the Senate and House of Representatives of
the republic of Texas, in Congress assembled, That the
thanks of congress be tendered to General Chambers for the
zeal and ability with which he has defended and sustained
the cause of Texas, and the efficient manner in which
he has discharged the duties imposed upon him by his

i commission, in sendmg to her aid men;, arms and supp11e5
by a sacrifice of his private fortune.

2nd. Resolved, That the auditorial départmcnt be
authorised [sic] and required to settle with Major General

WESTLAW- © 2024 Thomson Reuters. No claim to original U.S
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Thmas [sic] Jefferson Chambers and that the president be

authorised [sic] to render justice in the fullest manner in

all matters and things touching the commission conferred
upon him by the provisional government of Texas and his
operations under that commission.

* Joint resolution approved June 12, 1837, 1st Cong., 2d S.,
1836-1837 Repub. Tex. Laws 268, 26869 (1838), reprinted
in 1 GAMMEL, THE LAWS OF TEXAS 1822-1897, at
1328-29 (Austin, Gammel Book Co. 1898).

As to O'Brian and lot 31, the Act states:
AN ACT

To Dispose of Galveston and other Islands of the Republic
of Texas.

Be it enacted by the Senate and House of Representatives
of the republic of Texas, in Congress assembled, That the
secretary of the treasury be, and he is hereby authorized
and required to cause the Island of Galveston except the
league and labor sold to M. B.-Menard and associates, and
all other Islands within this republic to be surveyed in lots
not less than ten nor exceeding forty acres each, and that he
cause the same to be sold at auction to the highest bidder,
on the second Monday of November next at the state house
in the city of Houston, the proceeds of the sale to be paid in
specie or the notes of current and specie paying banks, in

the following manner, to wit: one fourth part thereof to be .

paid down, and the other *279 three-fourth to be in three
equal instalments of three, six and nine months.

SEC. 2. Be it further enacted, That all persons, aliens
not excepted, shall have the privilege of purchasing: and
holding the same, and the president is authorized to issue
patents to them accordingly. '

SEC.3.Beit furthe-r enacted, That the proceeds of the sales

of all such Islands as may be sold by virtue of this act, shall-

be applied as follows, to wit: one half to be applied to the

purchase of arms, munitions of war, clothing and pay for .

the army, one fourth for the navy, and one fourth shall be

paid‘into the treasury of the republic to be paid out only for -

the redemption of the promissory notes of the govemmént
contemplated to be issued by a law previously passed by
this congress. '

SEC. 4. Be it further enacted, That the the [sic] secretary of
the treasury shall cause the aforesaid sale to be published
for three months previous to the day of sale in New Orleans,

Mobile, Charleston, Baltimore, Philadelphia, New York,
Boston, Nashville and Louisvill, Ky., [sic] papers.

SEC. 5. Be it further enacted, That the secretary of the
treasury be authorized to pay the expenses of surveying,
advertising and sale, out of the first money from the sales
aforesaid.

SEC. 6. Be it further enacted, That if any persons who
shall purchase any of the aforesaid lots or lands, shall fail
to make payment of the several instalments in conformity
with this act, ke or they shall forfeit all such sums as they
may have previously paid, and the lots and lands purchased
by such defaulter shall revert to the government of this
republic. -

Actapproved June 12,1837, 1stCong., 2dS.,1836-1837,267
(1838), reprinted in 1 GAMMEL, THE LAWS OF TEXAS
1822-1897, at 1327-28.

[18] Both the joint resolution and the act lack plain -

and positive language regarding any submerged land. See

Lorinq, 175 S.W.2d at 413 (“The rule is firmly established
in this Statc that land under navigable waters is withdrawn
from thé-gel__leral provision of the statutes conferring upon
the Land Commissioner the right to contract for the sale
or lease thereof, and passes by grant or sale only when so

-expressly provided by the sovereign authority; and there is

no presumption that the State has authorized such grant or

' sale.”); Bmcﬂbrd, 50 S.W.2d at 1075 (“[Blefore a statute

will be construed to include land under navigable waters, ... it
will have to be expressed in plain and positive language and
not in general language.”).

Furthermore, thére are no sections in the joint resolution
or act indicating that the Republic intended to transfer title

to any submerged lands. Cf Menard, 23 Tex. at 397—
98 (noting sections in the act which indicated there was an
objective of building a town on Galveston Island and that
negotiations transpired between the government and Menard
for the building of that town). Unlike the objective in the
grant to Menard to build a new city in an undeveloped area
of an island's coast, the objective of the grant to Chambers
was to reward him for his service during the war and the
objective of the grant to O'Brian was to raise money for
numerous causes. We cannot conclude that the objective of
the grants to Chambers and O'Brian implicitly or explicitly
necessitate access or title to any submerged land, unlike the
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grant to Menard. Cj.' id. (“The rule of the civil law, made
the shore extend to the line of the highest tide of the winter;
and if that be adopted in interpreting the grant, it forced
"out Menard's right to erect a *280 town, one thousand
feet from the channel, and left unappropriated the whole
of the intervening space, upon which no one could erect,
with any security to himself, any warehouse, wharf, or other
building, which were then, as well as now, so necessary to
build up the city, and facilitate its commerce.”). Likewise,
West Gulf has not pointed us to any extrinsic evidence of
actions by the Republic, Chambers, or O'Brian indi_cating
that the objective of the grantSQto' pay the Republic's debts
and reward Chambers for his efforts during the war of
independence—necessitated title and access to the submerged

lands, unlike the construction of the city in Menard.- cf

Flia

¢. THE REPUBLIC'S PATENTS
CONVEYING LOTS 30 AND 31

[19] West Gulf argues that a reference to a specific number
of acres in the patents conveying the lots indicates that the
State intended to transfer title to any submerged lands. We are
not persuaded by this argument.

Here, the patent conveying lot 30 to Chambers provided that
the lot was 13.50 acres, and the patent conveying lot 31
to O'Brian provided that the lot was 13.85 acres. However,
a reference to a specific number of acreage in the patents,
standing alone, does not support a conclusion that the relevant
acts established the State's intent to convey its title to any

subsequently submerged lands. See Lc’m’no, 175 S.W.2d at
413; Heard v. Town of Refugio, 129 Tex. 349, 103 S.W.2d
728, 732 (1937) (“[1]t is well settled that a more certain and
specific intention on the part of the government must appear
to divest itself of title to land under water than is required for

the passing of land not so covered.”); Bradford, 50 S.w.2d
at 1070 (“No power under the law is given [to] the surveyor or
the land commissioner to grant soil under navigable waters,
and no subsequent recognition or confirmation by the land -
commissioner of a survey made to pass soil under such waters

will be presumed.”); FTex. Gen. Land Office v. Porretto,
369 S.W.3d 276, 284, (Tex. App.—Houston [1st Dist.] 201 lj
(“We have a longstanding duty to strictly construe legislative
grants of property in favor of the State, preserving for the State
any interest that is not conveyed in unequivocal and explicit

terms.”), aff'd in part and rev'd in part on other grounds, 448

S.W.3d 393 (Tex. 2014); see also Bradfard, 50 S.w.2d

at 1075 (noting that “all grants with respect to lands under

navigable waters, such as river beds and channels, are strictly
construed against the grantee; that, if there is any ambiguity
in the act, it will be construed in favor of the state, and, unless
the act contains plain and unmistakable language expressly
conveying the land under river beds and channels, it will not
be construed to include them™); 1,072.27 Acres of Land, 446
F.2d at 1038 (“This is entirely consistent with the reasoning

of the Supreme Court of Texas in Menard. The intent of
the Congress, not the words of the officer who prepared the
patent for signature by the president, is controlling.”).

[20] Furthermore, to the extent the original area described in
the patents included submerged land, if any, the title to those
submerged lands was also not conveyed due to the absence

of legislative authorization. 10 See Bush, 601 S.W.3d at 643—
44, 648.

*281 3. THE STATE OWNS THE SUBMERGED
PORTIONS OF LOT 30 & 31
[21] We conclude that the Republic did not divest itself of
title to any submerged lands in lots 30 and 31 through the
relevant legislative joint resolution and act authorizing the

sale of lots 30 and 31. Cf Menard, 23 Tex. at 397-405;

see Bradfora’, 50 S.W.2d at 1075 (“[T]he courts of this
state have consistently held that all grants with respect to
lands under navigable waters, such as river beds and channels,
are strictly construed against the grantee; that, if there is any
ambiguity in the act, it will be construed in favor of the state;
and, unless the act contains plain and unmistakable language
expressly conveying the land under river beds and channels, it
will not be construed to include them.”); TH [nvs.,218 S.W.3d
at 186 (“Property conveyed by the State to an individual can
remain privately owned even if it is submerged under tide
waters—but only under very special circumstances in which
the State manifésted its intent that the private landowner
continue to own -the property even if submerged.”). As a
result, we conclude that the State owns the submerged portion

of lots 30 and 31. See Severance, 370 S.W.3d at 718
(“When beachfront property recedes seaward and becomes

part of the wet beach or submerged under the ocean, a private

owner loses that property to the public trust.”).

WESTLAW © 2024 Thomson Reutars. No claim to original U.S. Gevernment Works. 10



ELECTRONICALLY SERVED '

West Guif Marine, Ltd. v. Texas General Land Office, 636 SW3d 268 (2021)

We affirm the trial court's order dismissing for want of

We reject appellant's arguments that it raised a fact issue ; :
jurisdiction with prejudice West Gulf's claim for trespass to

as to whethcr it owns:the submerged lands and overrule its

firsti issue. Because we conclude appellant W o the try title as to. the submerged portlons of the- lots and its takings

submerged lanids, appellees did not act ultra vires, and the claim in'its entirety.

trial-court did not err when it granted appellees’ plea to
the jurisdiction. Therefore, we need not address appellant’s
second and third issues. See Tex. R. App. P. 47:1.

All Citations

636 S.W.3d 268

111, CONCLUSION
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Footn otes

1 In 1837, R.C. Trimble and William Lindsey surveyed Galveston Island under special authority granted by the
o ' Congress of the Republic of Texas. Act approved June 12, 1837, § 1, 1st Cong., 2d S., 1836-1837 Repub.
Tex. Laws 267, 267, reprinted in1 H.P.N. Gammel, The Laws of Texas 1822-1897, at1327'(Austin Gammel
Book Co. 1898) (“That the secretary of the treasury be, and he is authorized and required-to cause the Island
of Galveston except the Ieague and labor sold to M. B. Menard and associates, and all other Islands within

- this Republlc to be surveyed "); see FState v. Lain, 162 Tex. 549, 349 S. W.2d 579, 583 (1961); FCrty of
. Galveston v. Menard 23 Tex. 349 399-400 (Tex. 1859) Their survey, with subsequent leglslatlve acts and
patents issued: thereon has stood as the basis of title on Galveston Island. State of Texas v. Chuoke, 154

F.2d 1, 3 (5th Cir. 1946); see Larn, 349 S.W.2d at 583; FMenard, 23 Tex. at 399-400. For purposes of
deciding this appeal, we accept the parties’ representation that the metes and bounds from the Trimble and
Lindsey survey have been lost to the passage of time or were never drawn up.

2 Erosion is the process of wearing away the land, while accretion is the process of gradual enlargement.

'Coastal Indus. Water Auth. v.-York, 532 S.W.2d 949, 952 (Tex. 1976); State v. Balli, 190 S.W.2d 71, 100~
01 (Tex. 1944)State v. Balli, 190 S.w.2d 71, 100-01 (Tex. 1944);'see,TH Invs., Inc. v. Kirby Inland Marine,
L.P., 218 S.W.3d 173, 184-85 (Tex. App.—Houston {14th’ Dist.] 2007, pet. denied) (“Decreases in tidal lands -
generally are caused by erosion, which gradually and imperceptibly wears away the land.”).

'3 “Bulkheads are concrete structures, designed to prevent beach erdsidn " Steptoe v. True, 38 S.W.3d 213,
215n.3 (Tex. App.—Houston [14th Dist.] 2001, no pet.); see also Tesoro Marine Servs., Inc. v. Bagby, No.
04-03-00272-CV, 2004 WL 2450872, at *6 (Tex App —San Antonio Nov. 3 2004 pet. denred) (mem. op.).

"4 Initslive pleading, West Gulf defines the "Property” as “Lots 30 and 31 in Section Number One of the Trimble
and Lindsey Survey of Galveston island (the ‘Property’).” Under a section titled “CAUSES OF ACT1ON " West
Guif's live pet|t|on stated: “West Gulf brings this action for trespass to try title against Commissioner Bush
under Texas Property Code [§] 22.001, et. seq., and request[s] judgment as to its title claim to the Property.”
West Guif's requested relief, in relevant part asked for a judgment declaring that “West Gulf is the legal and
equitable owner of the Property and has t|tle to the Property in fee simple; [and] Defendant Bush has no right
of ownershlp or.claim to the Property ...

5 The Phelan map :s amap’ of Galveston Is1and containing the names of the individuals who purchased lots on
it and their- respectlve patent numbers. The Republic's patent conveying lot 30 to Chambers and the patent
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conveying lot 31 to O'Brian refer to both:the Trimble and Lindsey survey and the Phelan map. According
_to Nedra Foster Townsend, appellees’ expert, “[t]his map contains names of persons on particular lots who
have purchased them. Lot 30 showsto be 13.50 acres and shows T.J. Chambers along with Patent Number
~22; Lot 31 shows to be 13.85 acres to J. O'Brian along with Patent Number 133.” We are unable to discern
whether the map contains this information based on the copy of the map in the record.

6  Inits brief,'West Gulf states ‘[t]his is a standard appeal of a final judgment” and asserts that, “[a]ithough
. there is some discussion in the record regarding a remaining issue pending in the trial court regarding the
placement of the littoral boundary for propertytl'iat was previously submerged and then later filled in (for which.
the State charges a lease), West Gulf is not disputing the littoral boundary claimed by the [ JGLO.” During oral
argument before this Court, West Guif stated “we took the position that there is [sic] no remaining issues to'be
handled at the trial court. Either way itis a tlme[y appeal and this court has jurisdiction. We take the position -
that if the court were to ... uphold the plea to the jurisdiction the entire case would be resolved.” We disagree.

As noted above, West Gulf's petition asserted causes of action and sought relief as to the entirety of lots 30
~and 31, and appellees’ plea only resolved West Gulf's claims as to the submerged portion of the lots. The
2010 lease executed by the parties-provides that West Gulf “waives any right to claim ownership of Coastal
Public Land as a resuit of artificial accretion caused by deposition of dredge material.” Appellees’ counsel
argued at oral argument that title remains to be resolved as to a part of the lots that was artificially modified to

become dry land. We agree with appellees See FLonno v. Crawford Packing Co., 142 Tex. 51, 1775 S.W. 2d
410, 414 (1943) (“Accretions along the shores of-the Gulf of Mexico and bays which have been added by
artificial means do not belong to the upland owners, but remain property of the State.”). Therefore, appellees’
“plea to the jurisdiction did.no't dispose of West Gulf's entire cause of action for trespass to try title, and thus,
this is an interlocutory appeal.

7  “Theterm ‘littoral’ _means.r‘belongiing to the shore,’ and a ‘littoral owner is one whose land borders an ocean,
" sea, orlake.” TH lnvs 218 S.W.3d at 184-85.

8 The reason for this distinction -between ordmary public lands and those covered by navigable waters is
" obvious: It has always been:the pollcy of the State to d|spose of ordinary public lands to settlers, and under
-usual circumstances it may ‘be presumed that the State has parted with title; but navigable waters and
streams are reserved to the State for the Use of the public generally, and no one should have an exclusive
right to the enjoyment of such property, unless and until the Legislature has granted such right.

Loh’no V. Cfawford Packing Co., 142 Tex. 51, 175 S.W.2d '410' 414 (1943).

' 9 "The bays mIets and other waters along the Gulf Coast which are subject to the ebb and flow of the tide of
the Gulf of Mexico are defined &s ‘navigable waters.” " /d.

10. In such an event; however, the L_egislat'ufe has the authority to “validate the titles to the land for which patents
~ and awards have been issued.” See Bush v. Lone Oak Club, LLC, 601 S.W.3d 639, 648 (Tex. 2020) (quoting

Srate' v. Bradford, 121 Tex. 515, 50 S.W.2d 1065, 1069, 1077 (1932)); see also Roberls v. Terrell, 101
Tex. 577, 110 S.W. 733, 734 (1908) (orig. proceeding) (“It was therefore found unnecessary for this court in
Franklin v. Tiernan], 56 Tex. 618 (Tex. 1882),] to decide the question whether or not the language quoted
-from the act of 1870 authorized the appropriation of lands upon islands by claimants of homestead donations;
the claim in question in that case having been'-vaiid_ated by the act of 1871."). ‘

Endof Document . . ' © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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History (2)

Direct History (2) 7
1. West Gulf Marine, Ltd. v. Texas General Land Office
2019 WL 13103246 , Tex.Dist. , Aug. 15, 2019

Affirmed by

2. West Gulf Marine, Ltd. v. Texas General Land Office = -
636 S.W.3d 268 ; Tex.App.-Hous. (14 Dist.) , Sep. 30, 2021 , review denied ( Sep 02, 2022 )
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MANDATE
@'hé Efnurt'eenth Court of Appeals

NO. 14 19- 00708 Cv .

West Gulf Marine, Ltd., Appellant Appealed from the 10th District Court
: ' u of Galveston County. (Trial Court No.
Lk T 18-CV-1681). Opinion delivered by

Justice Poissant. Justices Spain and

Texas General Land Office and George
Hassan also part101pat1ng

P. Bush, Appellees -

5 TO THE 10TH DISTRICT COURT OF GALVESTON COUNTY,
GREETINGS: '

Before our Court of Appeals on September 30, 2021, the cause upon appeal
to revise or reverse your judgment was determined. Our Court of Appeals made its
order in these words:

This cause, an appeal from the trial court’s interlocutory order-
grantmg appellees plea to the jurisdiction, signed August 14, 2019,
was heard on’the appellate record We have inspected the record and

_ find no error in the trial court’s order. We order the trial court’s order
 AFFIRMED. : |

We order appellant West Gulf Marme Ltd: to ‘pay all costs
incurred in this appeal '

We-further. order this decision certified below for observance.
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- WHEREFORE, WE COMMAND YOU to observe the order of our said
Court in this behalf and in all things have it duly recognized, obeyed, and executed.

WITNESS, the Hon. Tracy Christopher, Chief Justice of our Fourteenth
Court of Appeals, with the Seal thereof affixed, at the City of Houston, October 7,

2022.
g, CHRISTOPHER A. PRINE, CLERK
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